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[IN  THE  COURT  OF  APPEAL.]  jgg.^ 

March  Z 


THE   LAW   SOCIETY   OF  THE  UNITED  KINGDOM   v.  SHAW   axd 

BLAEK 

THE  LAW  SOCIETY  OF  THE  UNITED  KINGDOM   v.  WATERLOW 
BROTHERS  akd  LAYTON. 

SolicUcr^Proctor — Unqualified  Penon  acting  a»  a  Frocior^Q  A  7  Vict.  c.  73, 
$.  2— 2S  A  24  Vict,  c  127,  «.  2^~'Legal  Fractitioners  Act,  1877  (40  <fe  41 
Vict.  c.  62),  M.  2,  3— -BaZes  of  Prcbate  Diviiion. 

The  defendants,  who  were  law  stationers  and  were  not  qualified  as  solicitors  or 
proctors,  had  been  accostomed,  upon  the  instruction  of  solicitors,  to  take  to  the 
registry  of  the  ProbateJDivision  original  wills,  and  the  engrossments  thereof, 
with  the  proper  affidavits,  and  if  these  were  in  order,  to  fetch  away  the  probate ; 
if  any  question  arose  as  to  the  sufBciency  of  the  documents  the  defendants  had 
been  accustomed  to  communicate  the  question  to  the  solicitors  instructing  them. 

VcL.  IX.  B  2 
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Ig32        '^^  wills,  engroBsments,  and  affidavits  were  left  in  the  solicitora*  names.    The 

— defendaDts  only  charged  for  their  clerk*8  time : — 

ijA^\  bociETT      fffUfi^  that  the  defendants  had  not  acted  as  solicitors  or  proctors,  and  were  not 
Shaw.        liable  to  the  peoalties  imposed  by  23  &  24  Vict.  c.  127,  s.  26. 


The  Same 
Wateblow. 


Actions  for  penalties  under  23  &  24  Vict.  c.  127,  s.  26.  (1) 

THE   LAW   SOCIETT  OF  THE  UNITED   KINGDOM  v.  SHAW  akd 

BLAKE. 

The  claim  alleged  that  the  plaintiffs  were  the  Incorporated  Law 
Society  within  the  meaning  of  23  &  24  Vict.  c.  127,  s.  26,  and  the 

(I)  By  6  &  7  Vict.  c.  73,  s.  2,  **  from 
and  after  the  passing  of  this  Act  no 
person  shall  act  as  an  altomey  or  soli- 
citor, or  as  such  attorney  or  solicitor 
sue  out  any  writ' or  process,  or  com- 
mence, carry  on,  solicit,  or  defend  any 
action,  suit,  or  other  proceeding  in 
the  name  of  any  other  person  or  in  his 
own  name,  in  Her  Majesty's  High 
Court  of  Chancery,  or  Courts  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer, 
or  Court  of  the  Duchy  of  Lancaster, 
or  Court  of  the  duchy  chamber  of 
Lancaster  at  Westminster,  or  in  any  of 
the  Courts  of  the  counties  Palatine  of 
Lancaster  and  Durham,  or  in  the  Court 
of  Bankruptcy,  or  in  the  Court  for  the 
relief  of  insolvent  debtors,  or  in  any 
county  court,  or  in  any  court  of  civil  or 
•criminal  jurisdiction,  or  in  any  other 
•court  of  law  or  equity  in  that  part  of 
the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England  and  Wales, 
or  act  as  an  attorney  or  solicitor  in  any 
cause,  matter,  or  suit,  civil  or  criminal, 
to  be  heard,  tried,  or  determined  before 
any  justice  of  assize,  of  oyer  and  ter- 
miner, or  gaol  delivery,  or  at  any 
general  or  quarter  sessions  of  the  peace 
for  any  county,  riding,  liberty,  city, 
borough,  or  place,  or  before  any  justice 
or  justices,  or  before  any  commissioners 
of  Her  Majesty's  revenue,  unless  such 
person  shall  have  been  previously  to 
the  passing  of  this  Act  admitted  and 
enrolled  and  otherwise  duly  qualified 


to  act  as  an  attorney  or  solicitor  under 
or  by  virtue  of  the  laws  now  in  force, 
or  unless  such  person  shall  after  the 
passing  of  this  Act  be  admitted  and 
enrolled  and  otherwise  duly  qualified  to 
act  as  an  attorney  or  solicitor  pursuant 
to  the  directions  and  regulations  of  this 
Act,  and  unless  such  person  shall  con- 
tinue to  be  so  duly  qualified  and  on 
the  roll  at  the  time  of  his  acting  in  the 
capacity  of  an  attorney  or  solicitor  as 
aforesaid." 

By  23  &  24  Vict.  c.  127,  s.  26, 
"  Every  person  who  acts  as  an  attorney 
or  solicitor  contrary  to  the  enactment 
in  section  two  of "  6  &  7  Vict.  c.  127, 
"  or  who  in  his  own  name,  or  in  the 
name  of  any  other  person,  in  anywise 
acts  as  a  proctor  in  or  with  respect  to 
any  proceeding  in  the  court  of  probate  or 
the  court  for  divorce  and  matrimonial 
causes,  without  being  duly  qualified 
so  to  act,  shall  be  deemed  guilty  of 
a  contempt  of  the  Court  in  which  the 
action,  suit,  cause,  matter,  or  proceed- 
ing in  relation  to  which  he  so  acts  is 
brought,  had,  or  taken,  and  may  be 
punished  accordingly,  and  shall  be  in- 
capable of  maintaining  any  action  or 
suit  for  any  fee  or  reward  for  or  in 
respect  of  anything  done  or  any  dis- 
bursement made  by  him  in  the  course 
of  so  acting,  and  shall,  in  addition  to 
any  other  penalty  or  forfeiture  and 
to  any  disability  to  which  he  may  be 
subject,  forfeit  and  pay  for  every  such 
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defendants  were  law  stationers ;  that  the  defendants  had  acted  as        1882 
proctors  in  and  with  respect  to  the  proceedings  in  the  Probate,  LAw^ocifrrY 
Admiralty,  and  Divorce  Division  in  the  matter  of  certain  persons      ^^^ 
deceased,  and  had  so  acted  in  the  names  of  certain  solicitors    .^—7 

Pbk  8amk 

practising  in  or  near  London.  The  claim  alleged  in  the  altemar  9. 
tive  that  the  defendants  in  their  own  name  had  acted  as  proctors  in  ^'^'^^'^^** 
and  with  respect  to  the  aforesaid  proceedings  in  the  aforesaid 
Court ;  that  the  defendants  were  not  qualified  so  to  act  within  the 
meaning  <^  23  &  24  Vict  c.  127,  s.  26 :  that  the  defendants  had 
acted  as  attorneys  and  solicitors  in  the  matters  and  proceedings 
aforesaid  without  being  admitted  or  inroUed  or  otherwise  duly 
qualified  to  act  as  attorneys  or  solicitors,  within  the  meaning  of 
6  &  7  Vict  c.  73,  s.  2,  and  23  4  24  Vict  c  127,  s.  26.  The 
daim  further  alleged  that  the  action  was  brought  with  the  sanction 
of  Her  Majesty's  Attorney  General. 

The  defendants  having  pleaded  not  guilty,  by  statute, 
21  Jac.  1,  c.  4,  &  4,  the  plaintifi*8  joined  issue. 

The  action  came  on  for  trial  before  Grove,  J.,  and  a  special 
jury,  when  by  consent  the  jury  were  discharged  and  the  action 
was  left  to  the  judge  to  decide. 

At  the  trial  it  was  admitted  by  the  counsel  of  the  parties  that 
the  course  of  business  of  the  defendants,  which  had  been  followed 


offence  the  911m  of  fifty  ponnds,  to  be  or  not,  takes  instructions  for  or  draws 

recoyered,  with  fall  costs  of  suit,  by  or  prepares  any  papers  on  which  to 

action  brought  with  the  sanction  of  found  or  oppose  a  grant  of  probate 

Her  Majesty's  Attorney  Gtoeial  in  the  or  of  letters  of  administration,  shall 

name  of  the  Incorporated  Law  Society,  be  guilty  of  an  offence  within  the 

in  any  of  the  superior  courts  of  law  at  meaning  of  the  twelfth  section  of  the 

Westminster  or  in  any  county  court,  Attorneys  and  Solidtors  Act,  1874 ; 

and  such  penalty  shall  be  applied  in  but  nothing  in  this  section  contained 

like  manner  as  fines  imposed  f(v  prac-  shall  be  construed  to  affect  any  remedy 

timng  without  a  stamped  certificate  are  against  any  such  person  imder  any 

now  by  law  applicable."  other  Act  or  Acts  whatsoerer." 

By  the  Legal  Piactitioners  Act,  1877  3.  "The  term*  qualified  practitioner* 
(40&  41  Yict.  c  62),  s.  2,"anysurn>-  in  this  Act  means  and  includes  any 
gate  or  other  person  not  being  a  quali-  serjeant-at-law,  barrister-at-law,  certi- 
fied practitioner  who  for  or  in  expecta-  ficated  solicitor,  proctor,  notary  public, 
tion  of  any  fee,  gain,  or  reward,  either  certificatedconveyancer,  special  pleader, 
directly  or  as  the  agent  of  any  other  or  draughtsman  in  equity." 
person  whether  a  qualified  practitioner 
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1882        in   the  cases   mentioned  in   the  claim,  was  of  the  following 


Law  Sooikty  nature : — 

Shaw  Solicitors  practising  in  London  left  with  the  defendants  original 

wills  for  the  purpose  of  being  engrossed  on  parchment,  in  order  to 

V.  obtain  probate,  with  instructions  to  the  defendants  to  perform  the 
ATKBLow.  ^^  hereinafter  mentioned  as  being  performed  by  them,  and  also 
the  proper  afiSdavits.  In  accordance  with  such  instructions  the 
original  will  and  the  engrossed  copy,  together  with  the  proper 
affidavits,  were  sent  by  a  clerk  or  messenger  in  the  employ  of  the 
defendants  to  the  principal  registry  office  at  Somerset  House. 
The  defendants  provided  the  necessary  inland  revenue  stamps  to 
discharge  the  fees  payable  at  the  registry  office,  the  defendants 
being  licensed  dealers  in  stamps.  The  clerk  in  the  registry  office 
gave  to  the  defendants'  clerk  or  messenger  a  stamped  receipt  for 
the  above  mentioned  documents,  which  were  left  in  the  name  of 
the  solicitor  and  not  in  those  of  the  defendants,  and  the  receipt  so 
stated.  At  the  end  of  two  days  the  clerk  or  messenger  called 
at  the  registry  office,  and  the  probate  was  handed  to  him 
upon  production  of  the  receipt,  unless  the  documents  previously 
left  by  him  had  been  found  incorrect  or  insufficient.  If  any 
question  should  arise  as  to  the  correctness  or  sufficiency  of  the 
documents,  such  question  was  communicated  to  the  clerk  or 
messenger  and  by  him  to  the  defendants,  who  informed  the  soli- 
citor from  whom  they  had  received  the  documents  thereof.  When 
a  satisfactory  reply  was  given,  the  same  procedure  took  place  as 
before.  Throughout  all  the  proceedings  the  name  of  the  solicitor 
from  whom  the  document  was  received  alone  appeared.  The 
defendant  had  pursued  this  course  with  the  knowledge  of  the 
officials  at  Somerset  House  for  some  years.  Upon  the  second  visit 
of  the  clerk  or  messenger,  he,  if  the  documents  were  sufficient, 
handed  a  stamped  form  purchased  from  the  Commissioners  of  Inland 
Bevenue  and  paid  for  by  the  defendants'  cheque.  The  defendants 
only  performed  the  work  above  described  in  cases  in  which  they 
were  employed  as  law  stationers  to  engross  the  documents.  The 
defendants  made  a  charge,  and  in  making  this  charge  they  only 
calculated  the  time  occupied  by  the  clerk  or  messenger  in  his 
visits  to  the  Registry  and  Stamp  Office.  In  all  cases  the  London 
solicitor  was  also  a  customer  in  the  defendants'  stationery  business. 


Waterlow. 
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The  messenger  or  olerk  had  had  no  legal  training,  but  was  an       1882 
apprentice  to  the  defendants  as  law  stationers.    The  solicitor  law  Soodety 
charged  the  fnll  fees  allowed  by  the  Probate  Division  to  his  client      gj^*^ 
for  obtaining  the  grant  of  probate.    The  Probate  Division  would       -— 
not  receive  the  papers  unless  the  name  of  a  solicitor  applying  for         v. 
probate  appeared  thereon.    The  defendants  in  all  cases  received 
papers  with  the  names    so   written    thereon    by  the  solicitor 
employing  them. 

Upon  these  &cts  Grove,  J.,  gave  judgment  for  the  plaintiffs  for 
one  penalty  of  5(tf. 

THE  LAW  SOCIETY  OP  THE  UNITED  KINGDOM  v.  WATERLOW 
BROTHEES  and  LAYTON. 

This  was  an  action  of  a  similar  nature  also  tried  before  Grove,  J. 

The  facts  in  this  action  were  substantially  the  same  as  in  Law 
Society  of  the  United  Kingdom  v.  Shaw  and  BlaJce,  except  that 
the  defendants  in  this  action  acted  for  solicitors  practising  in 
the  oountiy.  In  this  case  also  Grove,  J.,  gave  judgment  for  the 
plaintiffs. 

The  defendants  in  each  action  appealed. 

Feb.  24,  25,  27.  E.  Garke,  Q,C.  (Bremner,  with  him),  for  the 
defendants  in  the  Law  Society  of  the  United  Kingdom  v.  Shaw  and 
Blaie.  The  defendants  have  not  themselves  acted  as  solicitors  or 
proctors,  nor  have  they  done  anything  which  brings  them  within 
the  terms  of  or  within  the  mischief  aimed  at  by  22  Geo.  2,  c.  46, 
8. 11,  6  4  7  Vict.  c.  73,  s.  2,  or  23  &  24  Vict.  c.  127,  s.  26.  They 
did  not  prepare  any  deeds  or  wills,  but  only  engrossed  wills  for 
solicitors  in  London  who  employed  them  as  clerks  for  that  pur- 
pose, and  afterwards  they  took  the  documents  to  the  office  of  the 
principal  registry:  they  acted  only  as  messengers  and  charged 
messengers'  fees  for  messengers*  work. 

[HoLKEB,  L.J.  Is  there  any  difference  in  principle  between 
what  the  defendants  did  and  the  issuing  of  a  writ  of  summons 
from  the  offices  of  the  High  Court  ?] 

It  is  very  different  The  defendants  only  charged  for  their 
clerk's  time  and  got  no  profit  ont  of  the  transaction.    In  Ex  parte 


a 
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V. 

Shaw. 
The  Same 

0. 

Watbblow, 


1882        Whatton  (1)  it  was  held  that  to  act  as  agent  for  an  attorney  was 
Law'  SoaETT  x^ot  within  22  Geo.  2,  c.  46,  s.  11,  and  in  Re  King  (2)  and  Eao 
parte  OarhUt  (3)  were  cases  of  a  similar  nature :  their  principle 
ought  to  be  applied  here. 

Sir  H.  James,  A.O.  (WiUis,  Q.O..  and  Finlay,  Q.C.,  with  him), 
for  the  defendants  in  the  Law  Society  of  the  United  Kingdom  y. 
Waterlow  Brothers  &  Layton.  The  defendants  are  not  liable 
to  penalties,  for  they  did  not  transact  any  matter  being  a  pro* 
ceeding  in  the  Probate  Division.  In  Biehards  y.  Suffidd  (4)  it  was 
held  that  the  26th  section  of  6  &  7  Vict.  c.  73,  only  disabled  an 
uncertificated  attorney  from  suing  for  fees,  rewards,  or  disburse- 
ments for  any  business,  matter,  or  thing  done  by  him  as  an  attorney 
or  solicitor  in  some  suit  or  proceeding  in  one  of  the  courts  men- 
tioned in  the  Act,  and  not  for  business  done  which  had  no  reference 
to  such  suits  or  proceedings.  Biehards  v.  Suffield  (4)  was  followed 
in  Oreene  v.  Beece.  (5)  A  similar  principle  is  to  be  applied  at 
the  present  time.  The  defendants  did  not  take  any  part  in  a  con- 
tentious proceeding,  and  therefore  they  are  not  within  the  terms 
of  23  &  24  Vict,  c  127,  s.  26.  «  Proceedings  "  in  the  Probate 
Division  do  not  begin  until  there  is  an  opposition  to  the  grant. 
A  great  deal  of  a  solicitor's  business  may  be  transacted  by  an  • 
unqualified  person.  The  argument  for  the  plaintiffs  is  that  the 
defendants  have  acted  as  proctors,  therefore  it  is  important  to 
consider  what  was  the  position  of  proctors  under  the  law  as  it 
existed  before  23  &  24  Vict  c.  127,  s.  26.  Proctors  are  oflloers  of 
the  Ecclesiastical  and  Admiralty  Courts  who  discharge  duties 
similar  to  those  of  solicitors  and  attorneys  in  other  courts: 
2  Phillimore's  Ecclesiastical  Law,  part  iv.  ch.  v.  p.  1219.  Un- 
qualified persons  were  forbidden  to  practice  as  proctors  in 
England,  and  were  rendered  liable  to  a  penalty  of  50Z.  by 
53  Geo.  3,  c.  127,  ss.  9,  10,  and  a  similar  prohibition  and  a 
similar  penalty  were  extended  to  Ireland  by  M  Geo.  3,  c.  68, 
ss.  10, 11.  It  was  held  by  the  House  of  Lords  in  Stephenson  v. 
Eigginson  (6)  that  the  acts  intended  to  be  prohibited  by  the 
latter  statute  were  those  which  were  legally  incident  to  the  office 


(1)  6B.&  Aid.  824. 

(2)  1  Ad.  &  B.  660. 

(3)  2Bing.74;  9  B.  Moo.  157. 


(4)  2  Ex.  616. 

(5)  8  C.  B.  88. 

(6)  3  H.  L.  C.  G38. 


VOL.  IX.  QXTEEITS  BENCH  DIVISION.  7 

of  a  proctor ;  not  those  which,  thoagh  usually  performed  by  him,       1882  . 
were  not  of  right  incident  to  his  o£Sce.    The  defendants  would  not  £^w  Sogutt 
be  liable  for  practising  as  proctors  under  the  old  Acts,  and  the      g^^ 

later  statutes  do  not  extend  the  liability  of  unqualified  persons.       

No  statute  is  to  be  found  which  forbids  acts  to  be  done  by  the  v, 
public  which  are  not  within  the  business  or  practice  of  a  proctor.  ^^'^'^'-^^  • 
By  the  Stamp  Act,  1870  (33  &  34  Vict  c.  97),  s.  60,  a  penalty  of 
502.  is  imposed  upon  any  unqualified  person  who  for  any  gain 
prepares  any  instrument  (with  certain  exceptions)  **  relating  to 
real  or  personal  estate,  or  any  proceedings  in  law  or  equity :"  and 
by  the  Legal  Practitioners  Act^  1877  (40  &  41  Yict  c.  62),  ss.  2, 3, 
any  person  not  being  a  qualified  practitioner,  who  for  any  gain 
prepares  any  papers  on  which  to  found  or  oppose  the  grant  of 
probate  or  letters  of  administration,  is  rendered  liable  to  a  penalty : 
apart  from  these  statutes  there  is  nothing  to  prevent  the  defend- 
ants from  drawing  the  documents  and  preparing  the  a£Sdavits 
necessary  to  obtain  probate.  The  defendants  have  not  practised 
as  proctors;  they  have  always  deposited  the  documents  at  the 
registry  in  the  names  of  the  solicitors  who  employ  them.  These 
actions  having  been  brought  upon  23  &  24  Vict  c.  127,  s.  26,  the 
defendants  cannot  be  held  liable,  unless  they  have  acted  as 
proctors. 

The  plaintifis  cannot  rely  upon  the  rules  of  the  Probate  Divi- 
sion which  have  been  made  pursuant  to  20  &  21  Vict  c.  77,  s.  30 ; 
the  second  of  the  rules  for  Non-Oontentious  Business  (1st  Sept, 
1862),  directs  that  apph'cations  for  probate  or  letters  of  adminis^ 
tration  may  be  made  through  a  proctor  or  solicitor,  or  in  person 
by  executors  and  parties  entitied  to  grants  of  administration ;  the 
defendants  have  not  contravened  this  rule,  for  the  solicitors  who 
instruct  them  apply  through  them  to  the  registry.  Moreover, 
the  rules  merely  throw  light  upon  the  procedure  of  the  Court, 
they  cannot  render  any  person  liable  to  a  penalty. 

Sir  K  8.  Giffard,  Q.O.,  and  G.  A.  B.  FUngerdd  (B.  T.  Beid, 
with  them),  for  the  plaintifis.  To  obtain  probate  and  letters  of 
administration  is  to  practise  in  the  Probate  Division  and  is  also  a 
proceeding  in  Court:  the  application  for  probate  or  letters  of 
administration,  consists  of  going  to  the  registry,  satisfying  the 
officers  as  to  the  correctness  and  sufficiency  ^of  the  documents, 
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1882        and  getting  the  receipt  from  the  officer;  it  is  analogoas  to 

Law  Society  issaing  a  writ  in  an  ordinary  action.    This  work  mnst  be  per- 

Shaw       formed  by  a  skilful  and  competent  clerk ;  a  mere  office-boy  would 

be  insufficient  and  would^  no  doubt,  bo  objected  to  at  the  registry : 

«.  Lindsay  v.  Gladstone.  (1)  Therefore  the  defendants'  clerks  and 
Watehlow.  jxjgggengerg  do  the  work  of  proctors'  clerks.  It  is  immaterial  that 
the  defendants  only  apply  on  behalf  of  their  customers,  and 
merely  charge  for  their  clerks'  and  messengers'  time :  the  names  of 
the  solicitors  are  put  on  the  papers  brought  to  the  registry  merely 
because  the  names  of  the  defendants  could  not  be  received. 

The  rules  of  the  Probate  Division,  4,  12,  48,  71,  require  that 
the  person  applying  at  the  registry  should  be  competent  to  give 
any  information  which  may  be  thought  requisite;  and  it  is  an 
evasion  of  these  rules  that  unqualified  persons,  who  have  no  know- 
ledge of  the  facts  of  the  case,  should  be  allowed  to  apply  for 
probate.  Moreover,  by  the  conduct  of  the  defendants,  Waterlow 
Brothers  &  Layton,  solicitors,  practising  in  the  country,  are 
enabled  to  practise  in  London,  and  thereby  to  escape  the  payment 
of  the  higher  rate  of  duty  upon  their  certificates  imposed  by  the 
Stamp  Act,  1870  (33  &  84  Vict.,  c.  97).  Solicitors  were  enabled 
to  practise  in  testamentary  matters  by  20  &  21  VicL  c.  77,  s.  45, 
but  it  was  not  intended  that  they  should  avail  themselves  of  the 
help  of  law  stationers.  The  case  of  Stephenson  v.  Higginson  (2) 
turned  on  a  mere  question  of  ecclesiastical  practice. 

WiUiSf  Q.(7.,  in  reply  for  the  defendants  in  each  action.  The 
defendants  have  not  taken  part  in  any  proceeding  in  the  Probate 
Division ;  they  do  not  practise  in  contentious  business. 

[CoTTQN,  L.J.  Is  not  an  application  to  the  Chancery  Division 
for  maintenance  for  an  infiemt  a  proceeding  ?  and  yet  it  may  not  be 
of  a  contentious  nature.] 

The  defendants  do  not  obtain  probate,  they  merely  do  some 
acts  which  are  necessary  for  obtaining  probate;  they  perform 

only  ministerial  acts. 

Cur.  adv.  vult. 

March  2.    The  foUowiog  judgments  were  delivered : — 
Bbett,  L.  J.    In  these  cases  the  question  was  whether  the 
(I)  Law  Rep.  9  Eq.  132.  (2)  3  H.  L.  C.  638. 
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defendants  had  made  themaelyes  liable  to  a  penalty  under  s.  26       1882 
of  23  &  24  Yict  o»  127.    The  question  for  us  to  decide,  which  was  Law  Sgcicrv 
raised  upon  certain  admissions  of  fiaot»  was  whether,  if  those  facts      g^*^ 
were  true,  the  defendants  had  acted  as  proctors  in  or  with  respect    „  — - 
to  any  prooeedmgs  of  the  Probate  Division.  v. 

The  admitted  facts,  that  is,  the  facts  which  are  important  in  ^3[[^^^'* 
order  to  govern  our  decision,  seem  to  me  to  be  substantially  these :  ^'^  ^^' 
that  the  defendants  are  law  stationers,  and  are  persons  who  are 
entitled  to  sell  the  stamps  which  are  put  upon  legal  documents ; 
that  they  are  persons  who  as  law  stationers  are  in  the  habit, 
as  part  of  their  business,  of  engrossing  certain  documents  and 
of  copying  certain  other  documents,  and  they  have  many  clients 
who  are  solicitors,  and  who  employ  them  in  their  business  as  law 
stationers  to  engross  documents  and  to  copy  documents;  that 
a  certain  namber  of  those  clients,  some  in  London  and  some  in 
the  country,  when  they  employ  them  to  engross  a  will,  send  with 
the  original  will  either  at  the  same  time  or  afterwards,  the  docu- 
ments which,  in  their  judgment,  are  necessary  to  obtain  probate 
of  the  will ;  and  when  the  defendants  have  engrossed  the  will 
or  haye  made  any  other  copies  which  are  thought  necessary,  they 
then,  upon  thei  instructions  of  the  solicitors,  take  the  original  will 
and  the  engrossed  will  and  the  documents  which  they  have  pre- 
pared  in  their  offices,  or  which  have  been  sent  to  them,  to  the 
registry  of  the  Probate  Division,  in  Somerset  House,  and  there  they 
leave  the  documents,  taking  a  receipt  for  them  in  the  names  of 
the  solicitors  who  have  sent  them.  They  are  left,  according  to  the 
ordinary  course  of  business,  with  the  clerks  in  the  probate  office, 
in  order  that  they  may  lay  them  before  the  registrar.  When 
the  registrar  has  examined  the  will  and  the  docaments,  he  exercises 
the  discretion  Tested  in  him  by  virtue  of  his  employment  and  by 
the  Court,  and  if  the  documents  which  accompany  the  will  and 
the  will  itself  are  in  such  regular  form  as  to  entitle  probate  to  be 
given  out,  the  defendants  get  the  probate  and  send  it  to  their 
client.  If  the  documents  are  not  in  order,  the  registrar  makes 
certain  requisitions,  which  are  handed  to  the  defendants*  clerks. 
They  do  nothing  with  r^ard  to  setting  the  matter  right,  but  they 
send  those  requisitions  back  to  the  solicitor  who  has  employed 
them.    Those  requisitions  are  complied  with  by  the  solicitor ;  if 
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1882       any  farther  answers  are  to  be  made,  the  solicitor  makes  those 
LawBooistt  answers,  and  if  any  further  affidavit  is  wanted,  the  solicitor  pre- 
g^^^      pares  it,  and,  when  ready,  the  new  documents  are  sent  back  to  the 
— '        defendants,  and  they  take  them  to  the  registrar,  and  then  if  all  is 
V.         in  order  they  receiye  the  probate.  For  what  the  defendants  do  at 
A^Loisv.   ^^  probate  office  they  are  not  paid  a  solicitor's  or  a  proctor's  fee, 
Brett,  Lj.     ^j,  ^^y  f^  which  is  like  the  fee  that  wonld  be  charged  by  a 
proctor  or  solicitor ;  but  they  really  charge  the  solicitors  employ- 
ing them  only  for  the  time  during  which  their  clerk  is  engaged  in 
going  to  the  probate  office  and  back,  and  for  the  time  he  is  kept 
waiting  at  the  probate  office. 

The  question,  therefore,  is  whether,  under  those  circumstances, 
the  defendants  are  liable  for  the  penalty  which  is  enacted  in  s.  26 
of  23  &  24  Yict  c.  127.  It  was  argued  that  even  though  this 
was  a  proceeding  in  the  Court,  nevertheless  the  defendants  would 
not  be  Lable.  It  was  argued  that  even  though  they  did  every- 
thing, drew  the  affidavits,  and  did  all  which  was  necessary  in 
order  to  obtain  the  probate,  and  even  although  they  undertook  to 
obtain  probate  as  proctors,  they  would  not  be  liable,  because,  as 
was  said,  the  26th  section  is  only  to  be  applied  to  acts  which  are 
done  in  the  course  of  contentious  business  in  Court.  It  was  con- 
tended that  there  had  been  a  decision  upon  a  former  Act  of 
Parliament,  in  which  with  regard  to  that  former  Act  of  Parliament 
it  seems  to  have  been  so  held;  but  between  that  former  Act 
and  the  present  Act  of  Parliament  the  Probate  Court  was  insti- 
tuted, and  certain  proceedings  in- the  Probate  Court,  among  others 
the  obtaining  probate  of  a  will,  are  declared  by  the  rules  which 
have  the  force  of  statutes  to  be  work  which  can  only  be  done 
either  by  a  proctor  or  solicitor  or  by  an  applicant  in  person.  The 
ground  of  the  decision  upon  the  former  statute  seems  to  me  to 
have  been,  that  what  was  alleged  to  have  brought  the  party 
within  the  penalty  might  have  been  done  by  a  person  who  was 
not  a  proctor,  as  well  as  by  a  proctor ;  but  then  if  that  was  the 
ground  of  the  judgment,  it  is  entirely  altered  by  the  statute  con- 
stituting the  Probate  Court,  and  by  the  rules  that  are  made  under 
it.  The  reasoning  of  that  judgment  does  not  apply  here.  It 
seems  to  me  that  what  the  defendants  did  was  the  last  act  in 
obtaining  probate,  and  it  seems  to  me  that  though  the  act  of 
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obtainiiig  probate  is  done  only  in  the  ofEce  of  the  Probate  Court,  1862 
jet,  inasmnch  as  it  is  done  before  the  registrar,  who  lias  to  exercise  law  Sooixtt 
a  discretion  whether  he  will  allow  it  or  not,  to  obtain  probate  is  a  g^^ 
proceeding  in  the  Probate  Division,  and  that  what  the  defendants  — - 
did  was  the  last  act  in^a  proceeding  in  the  Probate  Division,  and,  v. 
therefore,  what  they  did  was^a  proceeding  in  Court.  Nevertheless,  ^^J^^^- 
still  arises  the  question  whether  they  are  within  the  clause.  Now  ^^  ^' 
the  words  of  the  26th  clause  of  23  &  24  Yict  c  127,  are :  ''  Every 
person  who  acts  as  an  attorney  or  solicitor  contrary  to  the  enact- 
ment in  s.  2  of  the  former  Act|  or  who  in  his  own  name,  or  in  the 
name  of  any  other  person,  in  anywise  acts  as  a  proctor  in  or  with 
respect  to  any  proceedings  in  the  Court  of  Probate,"  without 
being  duly  qualified,  shall  be  subject  to  a  penalty.  In  my  opinion, 
what  was  struck  at  by  that  enactment,  and  what  is  the  proper  and 
true  construction  of  that  enactment,  is  this,  that  a  person  must 
not  act  as  a  proctor  in  or  with  respect  to  any  proceedings  in  the 
Court  of  Probate  for  himself,  either  in  his  own  name  or  in  the 
name  of  anybody  else,  if  he  is  not  duly  qualified  ;  but  that  it  does 
not  apply  to  the  ease  of  a  person  who  is  not  acting  for  himself  at  all, 
but  who  is  acting  as  a  mere  agent  for  a  solicitor  whose  name  he 
gives,  and  with  whose  authority  and  consent  he  acts ;  therefore  it 
seems  to  me  that  the  defendants  in  this  case  were  not  acting  as 
proctors  on  their  own  behalf,  but  they  were  acting  for  solicitors 
as  mere  agents  of  those  solicitors,  in  the  name  of  those  solicitors, 
with  the  authority  and  consent  of  those  solicitors,  and  they  were 
therefore  not  acting  as  proctors  at  all  on  their  own  behalf.  If 
they  had,  without  being  qualified,  and  without  giving  their  name, 
been  really  acting  as  partners  with  a  solicitor,  and  taking  part 
of  the  advantages  of  a  solicitor's  businegs,  I  should  have 
thought  they  were  acting  as  proctors  for  themselves ;  but  under 
the  circumstances  of  this  case,  it  seems  to  me  that  they  were  not. 
They  certainly  were  paid  for  what  they  did,  but  they  were  not 
paid  by  way  of  the  fee  of  a  proctor.  They  were  paid,  really 
and  truly,  nothing  more  than  what  has  been  called  in  this  case 
''messengers' fees."  In  my  opinion  this  statute  does  not  reach 
the  defendants. 

It  is  quite  sufficient  for  the  purpose  of  this  case  to  stop  here, 
and  say  that,  under  23  &  24  Vict.  c.  127,  s.  26,  the  defendants  are 
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1882       not  liable ;  and  the  subsequent  statute,  40  &  41  Vict.  c.  62,  was 

Law  Society  referred  to  only  for  the  purpose  of  enabling  us,  I  think,  to  con- 

g  ^'^       strue  the  earlier  enactment.    Nevertheless,  I  wish  to  say  this, 

inasmuch  as  this  seems  to  be  a  matter  of  considerable  controversy 

V.  in  the  legal  profession,  I  do  not  think  the  defendants  would  be  liable 
WA^mww.  f^^  ^j^^  ^j^^y  jj^^^  hitherto  done  even  under  40  &  41  Vict  c.  62 ; 
Brett,  Lj.  y^^^  j£  ^^^  g^  further  and  undertake  to  prepare  a£Sdavit8,  or  to 
prepare  documents  which  can  be  used  for  the  purpose  of  obtaining 
probate,  then  they  may  come  within  40  &  41  Vict.  c.  62 ;  but  so 
long  as  they  confine  themselves  to  doing  what  they  have  done  in 
this  case,  it  seems  to  me  they  are  not  liable  under  any  of  the 
statutes. 

Cotton,  L.J.  In  these  two  cases  the  question  which  we  have 
to  consider  is,  whether  the  defendants  are  liable  to  the  penalties 
imposed  by  s.  26  of  23  &  24  Vict.  c.  127,  and  the  question  turns 
simply  on  that  section  and  the  facts  of  the  case.  I  do  not  think 
it  necessary  to  go  into  the  consideration  of  the  provisions  of  the 
older  statutes,  which  have  during  the  argument  been  brought 
before  us,  for  the  purpose  of  ascertaining  what  is  the  true  effect 
and  construction  of  the  enactment  upon  which  the  plaintiffs  rely : 
they  are  not  directly  in  point. 

The  26th  section  imposes  a  penalty  upon  any  person  who  in  his 
own  name,  ot  the  name  of  another,  acts  as  a  proctor  in  any  pro- 
ceedings in  the  Court  of  Probate.  The  first  question  to  be 
considered  is,  whether  .what  is  done  by  the  defendants  is  a  pro- 
ceeding in  the  Probate  Division,  and  in  my  opinion  it  undoubtedly 
is,  because  the  application  is  made  on  behalf  of  the  executor  to 
the  registrar  of  the  Probate  Division  for  the  purpose  of  getting 
probate ;  that  is  to  say,  for  the  purpose  of  getting  an  order  from 
that  Court  granting  probate  of  the  will ;  and  one  of  the  papers 
which  are  handed  in  for  the  purpose  of  getting  the  order  from  the 
Probate  Division  states  that  the  executors  are  desirous  of  obtain- 
ing probate,  and  that  paper  is  headed,  ^  In  the  High  Court  of 
Justice — ^Probate,  Divorce,  and  Admiralty  Division.''  Therefore, 
in  my  opinion,  this  is  an  application  to  the  Probate  Division  for 
the  purpose  of  obtaining  probate  of  the  will,  or  grant  of  letters  of 
administration,  and  must  be  considered  a  proceeding  in  that  Court, 


ThbBamx 

V. 

Wateblow. 

OotUHi,LJ. 
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being  a  proceeding  in  the  Court  for  the  purpose  of  getting  such  a        1882 
grant.  Law  Soodsty 

Of  oouree  that  will  not  decide  the  question.  What  we  have  to  g^'^ 
congider  is  this,  whether  the  defendants  in  the  two  suits  (I  will 
state  presently  why  I  think  there  is  no  difference  between  them)  ^  _v^ 
have  acted  as  proctors  within  the  meaning  of  the  statute.  In  my 
opinion,  if  any  one  did  what  the  defendants  have  done  on  his  own 
behalf  and  for  his  own  purposes,  he  would  be  acting  as  proctor  in 
a  proceeding  in  the  Probate  Division,  for  he  would  be  making 
the  application  for  the  grant.  I  quite  agree  that  to  act  as  a 
proctor  must  be  to  do  something  which  is  exclusively  within  the 
province  of  a  proctor  to  do,  and  not  to  do  something  which  any 
one  may  do,  though  proctors  ordinarily  do  it :  but  in  this  case  we 
have  the  rules  and  regulations  of  the  Probate  Division ;  and  one 
of  those  orders,  rules,  and  regulations  says  that  the  application  for 
probate  shall  be  made  either  by  the  applicant  in  person  or 
through  a  solicitor  or  proctor.  As  I  understand  the  rule,  a 
person  may  apply  on  his  own  behalf,  but  if  he  does  not,  he  must 
act  by  and  through  a  proctor,  just  as  a  defendant  who  does  not 
conduct  his  own  defence,  or  as  a  plaintiff  who  does  not  prosecute 
his  own  claim,  acts  by  a  solicitor.  In  my  opinion,  having  regard 
to  that  rule,  any  one  who  does  on  his  own  behalf  make  such 
an  application  as  this  —  I  do  not  mean  an  executor  in  person, 
but  any  one  acting  for  an  executor  and  on  his  own  behalf-— is 
acting  as  a  proctor  in  a  matter  or  proceeding  in  the  Probate 
Division.  It  was  said  that  the  rules  of  the  Court  could  not 
make  a  man  liable  to  the  penalty.  Undoubtedly  not;  but  the 
rules  of  Court  can  prescribe  what  work  shall  be  done  exclusively 
by  a  proctor  or  solicitor,  and  make  that  which,  but  for  the  rules, 
would  be  open  to  the  public  exclusively  the  work  of  a  proctor  or 
solicitor. 

It  was  urged  that  the  statute  was  confined  really  to  contentious 
business,  and  that  there  was  an  authority  in  favour  of  that  in  the 
House  of  Lords.  Of  course,  if  there  had  been. an  authority 
applicable  to  the  present  state  of  things,  we  should  have  been 
bound  by  it ;  but  that  authority  was  before  and  independent  of 
the  rules  of  the  Probate  Division,  and  it  bemg  shewn  as  a  fact, 
that  what  had  been  done  by  the  subject  who  was  sued  for 
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1882        penalties,  was  ordiDarily  done  by  persons  who  were  not  proctors, 

LAw^SociinT  fti^d  that  no  rules  of  Court  made  that  wrong,  or  made  what  he 

Shaw.      ^^  ^^^®  exclusively  within  the  business  or  profits  of  a  prootor, 

-—        he  could  not  be  considered  as  acting  as  a  prootor  in  the  matter. 

«.         I  cannot  accede  to  the  view  that  only  contentious  business  was  aimed 

^ ^^'   at.     It  was  said  that  proceedings  in  Oourt  do  not  begin  until 

Cotton,  L.J.  ^[|Qf0  ig  Bome  oppositiou  to  the  granting  of  the  probate ;  but  that 
really,  in  my  opinion,  cannot  prevail.  A  large  number  of  pro- 
ceedings, especially  in  the  Probate  Division,  as  in  the  Chancery 
Division,  are  not  contentious  in  their  nature  or  between  adverse 
litigants.  Those  are,  nevertheless,  in  my  opinion,  proceedings  in 
the  Court  in  which  they  are  taken,  and  it  is  impossible  to  confine 
•<  proceedings  "  to  contentious  proceedings,  having  regard  to  the 
rules  of  the  Probate  Division.  It  is  impossible  to  say  that  a  man 
who  is  acting  in  non-contentious  proceedings  is  not  acting  as  a 
proctor  when  the  rules  say  that  a  proctor  only  or  solicitor  shall 
make  such  applications.  I  thought  it  right  to  go  into  this,  for  it 
was  argued  at  length,  and  it  may  guide  persons  in  their  future 
conduct ;  but  still  there  comes  the  question,  whether  these  defend- 
ants have  been  so  acting  as  to  make  themselves  liable  to  penalties. 
In  my  opinion  it  would  be  a  wrong  construction  to  hold  that  they 
have.  In  my  opinion  the  statute  does  not  apply  to  a  person  who, 
having  authority  to  act,  is  bonfi  fide  acting,  not  on  his  own 
behalf,  but  simply  on  behalf  of  another,  a  duly  qualified  practi- 
tioner in  whose  name  the  application  is  made.  At  one  time 
1  thought  it  might  be  important  to  consider  whether  Messrs. 
Waterlow  Brothers  &  Layton,  or  their  messenger  or  servant, 
could  in  such  a  proceeding  as  this  properly  be  said  to  repre* 
sent  the  solicitor  as  a  clerk  would  do,  but  on  consideration  I 
think  that  is  a  question  for  the  Probate  Division.  The  defendants 
clearly  are  representing  the  solicitor,  they  are  not  acting  on  their 
own  behalf,  but  simply  acting  for  the  solicitor  in  the  same  way  as 
a  clerk  of  the  solicitor,  or  a  person  employed  pro  hac  vice  as  a 
clerk,  may  be.  In  my  opinion,  whether  a  solicitor  ought  to  be  so 
represented — ^whether  he  ought  to  be  represented  by  a  person  in 
the  employment  of  the  defendants,  Waterlow  Brothers  &  Lay  ton,  or 
his  own  clerk  in  the  matter — ^is  a  question  which  the  Probate 
Division  must  consider,  and  we  ought  not  to  consider  that  in 
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determining  whether  persons  who,  haying  authority  to  act,  are        18S2 
boni  fide  aoting,  not  on  their  own  behalf,  but  for  the  solicitor,  are  hAyTBoomx 
liable  for  the  penalty  under  the  Act    That  in  my  opinion  disposes      g^^ 
of  the  case  before  us.  ^  -— 

T/UB  Same 

One  word  as  to  the  two  cases.  The  only  difference  urged  v. 
between  the  two  cases  was  this,  that  in  one  the  defendants  acted  ^I^^^' 
for  London  solicitors,  but  in  the  other  the  defendants  acted  for  ^^'  ^^' 
soliciton  not  taking  out  London  certificates,  but  simply  certifi- 
cates authorizing  them  to  practise  in  the  country.  I  express  no 
opinion  whether  solicitors  in  the  country  not  haying  London 
certificates  haye  in  any  way  made  themselves  liable  by  what  they 
have  done — we  cannot  properly  consider  that  here — all  we  haye 
to  consider  is  this,  whether  the  defendants,  acting  bon&  fide  as 
they  haye  done,  haye  rendered  themselves  liable  to  the  penalty 
under  the  Act.  In  my  opinion  they  have  not  I  would  say  one 
word  of  caution,  lest  my  judgment  should  be  supposed  to  proceed 
further  than  I  intend  it  to  do,  and  that  is,  that  if  the  defendants, 
or  persons  in  their  position,  though  nominally  acting  as  mes^ 
sengers  for  and  on  behalf  of  solicitors,  were  really  actmg  for 
themselves,  that  is  to  say,  were  getting  a  share  of  the  profit  made 
by  the  solicitors  or  getting  the  profit  which  the  solicitors  make, 
they  would  not»  in  my  opinion,  escape  the  penalty  imposed  by 
this  Act»  and  probably  they  might  come  within  the  enactments  of 
other  statutes,  and  be  made  liable  to  penalties  under  the  other 
statutes.  That  is  not,  however,  the  question  that  arises  here ;  I 
only  mention  it  by  way  of  caution,  so  that  it  may  not  be  supposed 
that  our  judgment  will  be  an  authority  in  favour  of  persons  acting 
in  any  way  otherwise  than  in  such  a  way  as  the  defendants  have 
been  acting  in  this  matter,  who  are  simply  getting  payment  for 
sending  a  messenger  down  to  the  office,  and  are  not  in  any  way 
acting  so  as  to  get  in  the  name  of  the  solicitor  the  solicitor's 
profit  or  the  proctor's  profit 

HoLKSB,  L.  J.  It  seems  to  me  that  these  two  cases  are  practi- 
cally the  same.  The  facts  in  the  two  cases  do  not  differ,  except 
in  this  one  particular,  that  in  the  second  the  defendants  act  for 
country  solicitors  who  employ  them,  and  in  the  first  they  act  for 
London  solicitors.    That  fact  can  really  make  no  difference.    It 
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1882        seems  that  both  cases  depend  upon  the  same  principle,  and  most 
Law  BoourrT  be  decided  npon  the  same  principle.    Brett,  L.J.,  and  Cotton,  L.J., 
Shaw       ^^^^  S^^^  ^  ^^^'^  ^^^^  ^^^  question  that  I  do  not  think  it  neces* 
— -        sary  for  me  to  add  many  words  to  what  they  have  said.    It  is  not 
V.         necessary  to  go  farther  than  the  statute  npon  which  this  pro- 
ATmixnk,   ^QQ^i^g  jg  taken.    That  statute  practically  says  that  a  man  who 
Hoiker.  LJ,    ^^^  ^  ^  proctor  in  his  own  name,  or  in  the  name  of  another, 
without  being  duly  qualified  so  to  act,  shall  incur  a  certain 
penalty.    I  find  that  under  the  Probate  Act,  which  was  passed  in 
1857,  and  under  the  rules  made  for  the  carrying  out  of  that  Act, 
applications  for  grant  of   administration   and  applications  for 
probate  and  letters  of  administration  are  to  be  made  either  through 
a  proctor  or  a  solicitor,  or  by  the  executors  and  the  intending 
administrators  themselves.     Therefore  under  those  rules,  made 
for  the  purpose  of  carrying  out  the  Probate  Act,  such  applications 
can  only  be  made  through  a  proctor  or  through  a  solicitor  or  by 
the  parties  themselves.     It  may  be  that  one  of  the  objects  of  the 
statute,  23  &  2:1  Vict.  c.  127,  s.  26,  was  to  enforce  that  provision. 
Then  comes  the  great  question,  have  the  defendants  acted  as 
proctors  in  their  own  names  or  the  name  of  any  one  else  ?    It 
seems  to  me  they  have  not.    The  facts  are  very  clearly  stated  in 
the  admissions,  and  they  come  to  this :  that  when  a  country 
solicitor,  or  any  solicitor,  sends  Messrs.  Waterlow  an  original  will 
to  be  engrossed  (it  is  quite  clear  a  law  stationer  has  a  right  to 
engross  the  document),  after  it  is  engrossed  the  solicitor  writes  a 
letter  to  the  law  stationer,  and  says  to  the  law  stationer,  "  Take 
these  documents  which  I  eend  you  to  the  registrar  or  proper 
o£Scer  of  the  Probate  Division,  and  lodge  them  with  the  derk 
there,  and  then,  when  everything  is  in  order"  (they  have  to 
provide  the  stamp),  **  go  back  again  and  get  the  papers  from  the 
o£Sce,"  and  that  is  all  that  is  done.    It  seems  to  be  admitted  on 
all  hands  that  if  the  country  solicitor  or  the  London  solicitor  were 
to  employ  an  office  boy,  whose  wages  might  be  5a.  a  week,  for  the 
purpose  of  doing  this  business,  they  would  be  acting  rightly  and 
within  the  scope  of  their  business.    Can  it  make  any  difierence 
that  instead  of  employing  an  office  boy  they  employ  a  competent 
clerk  who  is  in  the  service  of  the  defendants  or  they  employ  the 
defendants,  who  in  their  turn  employ  a  competent  clerk  who  is 
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in  their  service  ?    It  seems  to  me  that  all  that  the  defendants  do       1882 
is  done  nnder  the  anthority,  and  by  the  instructions  and  directions.  Law  Society 
of  the  solicitors  and  in  the  name  of  the  solicitors,  and  what  they      qbIw. 
in  fact  do  is  to  act  as  messengers  and  to  do  nothing  more.    As 
they  act  as  messengers  and  do  nothing  more,  I  think  they  do  ^^^    «. 
not  come  within  the  scope  of  this  enactment^  and  are  therefore 
not  liable  to  the  penalty. 


The  Saub 

Wateblow. 

Uolker.  L.J. 


Bbett,  L.J.  We  do  not  consider  we  are  differing  at  all  from 
any  opinion  formed  by  Grove,  J.,  for  we  understand  his  judgment 
was  merely  a  formal  one,  and  did  not  express  his  view  of  the 
construction  of  the  Act  of  Parliament. 

Judgment  reverasd. 

Solicitors  for  plaintiffs :  0*  0.  Humphreys  dt  Son. 
Solicitors  for  defendants,  Shaw  &  Blake :  Ashurst,  Morris  dt  Co. 
Solicitors  for  defendants,  Waterlow  Brothers  &  Lay  ton :  Layton, 
Son,  db  Lendon. 

J.  B.  H.  , 


COOMBER,  Appellant;  THE  JOSTiCES  OF  BERKS,  Rkspostdekts.  Mardi  24. 

Sevenue — Income  Tttx^-JtuHoes — AMsize  Courts — Police  Stations — 5  A  6  Vict, 
e.  35—16  A  17  Viet,  c  Si—Schedtdes  AdbB. 

The  justices  of  a  coanty,  in  the  due  exercise  of  statutory  powers,  erected  assize 
courts  with  the  usual  rooms  and  offices,  aud  a  county  police  station  with  the 
usual  offices  and  accommodation  for  constables  living  there,  and  for  prisoners. 
The  courts  aud  police  stations  were  contained  in  one  building,  and  were  used  for 
the  administration  of  justice,  and  for  police  purposes.  Parts  of  the  building  were 
also  used  for  holding  county  and  committee  meetings  and  various  other  occasional 
purposes,  but  no  rent  or  profit  was  received  or  made  in  respect  of  the  building  or 
any  part  of  it: — 

ffeldf  that  income  tax  was  not  payable  in  respect  of  the  building  under 
schedules  A  or  B  of  the  Income  Tax  Acts. 

Case  stated  for  the  opinion  of  the  Qaeen's  Bench  Division, 
nnder  Fart  III.  of  37  &  38  Yict.  c.  16. 

The  justices  of  the  county  of  Berks  having  been  assessed, 
under  schedule  A  of  the  Income  Tax  Acts,  in  respect  of  certain 
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1882        bnildings  in  the  parish  of  St.  Lawrence,  Beading,  described  in 

QooxBKB     t^^  assessment  as  "  assize  courts,  &c./'  of  the  alleged  annual  value 

jusTiOT  OF  ^'  800^*>  appealed,  by  the  clerk  of  the  peace  of  the  county,  against 

Bkbks.      the  assessment  to  the  commissioners  appointed  under  the  Income 

Tax  Acts,  who  discharged  the  assessment  subject  to  a  case. 

The  material  facts  stated  in  the  case  were  as  follows : 

1.  There  was  no  separation  in  the  assessment,  and  no  descrip- 
tion of  the  different  buildings  included  therein  under  the  name 
'*  assize  courts,  &c." 

2.  The  assize  courts  and  the  county  police  station  form  one 
block  of  buildings  within  the  same  walls,  and  covered  by  the 
same  roofl  They  were  erected  at  the  same  time  though  under 
different  statutory  powers. 

8.  The  erection  of  the  assize  courts  was  duly  considered  and 
resolved  upon  by  the  county  justices  in  1858,  and  the  present 
site,  adjoining  land  the  purchase  of  which  had  been  already 
authorised  for  the  erection  of  constabulary  buildings,  was  then 
approved.  The  erection  of  the  buildings  was  pursuant  to  public 
general  statutes  and  not  to  any  private  Act. 

4.  The  cost  of  building  the  courts  was  provided  for  by  money 
borrowed  upon  the  mortgage  of  the  county  rates  under  7  Greo.  4, 
c.  63,  s.  11,  and  the  maintenance  of  the  building  is  provided  for 
out  of  the  county  rates.  The  erection  took  place,  and  the  main- 
tenance and  control  of  the  whole  block  are  regulated  (if  at  all)  by 
public  general  statutes  only. 

5.  The  ground  floor  of  the  block  consists  of  the  following 
premises,  namely,  two  assize  courts  opening  out  of  a  large  hall  and 
corridor,  with  retiring  rooms  for  judges  and  juries,  counsels'  robing 
and  consultation  rooms,  an  office  for  the  use  of  the  county  trea- 
surer during  the  sittings  of  the  assizes  and  quarter  sessions,  offices 
for  the  clerks  of  indictments  at  assizes,  and  for  other  officers 
attending  upon  the  judges,  and  also  a  room  for  the  use  of  the 
clerk  of  the  peace,  as  hereinafter  mentioned.  There  are  also  on 
the  ground  floor  offices  for  the  chief  constable  of  the  county  and 
the  chief  superintendent  of  police  and  one  divisional  officer  of 
police. 

The  first  floor  consists  of  rooms  for  the  grand  jury,  for  witnesses 
in  waitbg,  for  committees,  and  for  the  living  and  accommodation 
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of  the  superintendent  of  police.    Oyer  the  jury  and  counsel's        1882 
robing  rooms  before-mentioned  there  is  a  police  dormitory  with     qoombeb 
sleeping  accommodation  for  six  or  seven  men.  Justiotb  or 

In  the  basement,  and  below  what  has  been  described  as  the 
gronnd  floor,  there  are  cells  for  the  reception  of  prisoners  detained 
in  custody  by  the  police,  or  kept,  owing  to  the  distance  from  the 
gaol,  immediately  before  and  after  trial  at  the  courts.  There  are 
a  refreshment  room  for  the  use  of  the  public  at  the  assizes  and 
sessions,  and  washing-houses  and  store  rooms  in  connection  with 
the  refreshment  room,  &c  A  police  guard  room  is  situated  below 
the  jury  rooms  and  counsel's  robing  and  consultation  rooms.  This 
is  used  by  the  resident  constables  for  purposes  of  duty  and  for 
cooking  the  food  of  prisoners  during  their  detention.  A  married 
constable  as  part  of  his  duty  is  required  to  reside  in  some  of  the 
rooms  below  the  ofiSces  of  the  assize  courts,  haying  his  sleeping 
accommodation  on  the  second  floor  over  the  committee  or  grand 
jury  rooms,  with  access  by  means  of  the  staircase  leading  to  those 
rooms. 

Some  of  the  rooms  originally  designed  for  the  offices  of  the 
elerk  of  the  peace  during  the  quarter  sessions  are  occupied  by 
another 'married  constable  who  performs  the  duties  of  hall-keeper. 
The  clerk  of  the  peace  has  no  use  whatever  or  at  any  time  of  any 
rooms  for  his  private  purposes  or  business.  The  one  room  reserved 
for  him  is  used  by  him  only  as  a  depository  for  the  statutes  and 
books  required  in  connection  with  the  courts,  and  for  deposited 
railway  plans,  and  other  county  records  in  his  possession  as  deputy 
custos  rotulorum  of  the  county.  He  has  no  vested  interest  in  his 
room,  a^d  the  use  he  makes  of  it  is  official  only,  and  was  not  con- 
sidered as  of  any  benefit  or  value  to  him  in  adjusting  his  salary. 
He  does  not,  in  fact,  use  the  room  except  at  quarter  sessions  and 
when  attending  committee  meetings  of  justices. 

There  are  a  subterranean  passage  and  several  doorways  and 
openings  affording  complete  communication  between  various  parts 
of  the  block,  so  that  although  the  uses  to  which  the  parts  are 
applied  are  distinct  the  structure  is  one  and  entire. 

Unmarried  constables  inhabit  the  dormitory  before  mentioned, 
subject  to  written  regulations  for  discipline.  The  constables  of 
the  division  are  bound  to  live  upon  the  premises,  but  are  liable 
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1882        to  be  remoyed  for  duty  to  any  other  place,  and  they  are  at  all 
CooMBEB    hoars  liable  to  bo'called  out  on  service. 
jusTioes  OF       ^*  ^^^  courts  are  used  for  holding  the  assizes  and  for  holding 
Berks*.      the  county   quarter  sessions  and  the  county  divisional  petty 
sessions,  and  also  for  the  purposes  of  the  county  court    The  com- 
missioners of  public  works  pay  IL  per  month  for  the  Ughting, 
warming,  and  cleaning  of  the  courts  when  used  for  county  court 
purposes  as  provided  by  the  statutes. 

Booms  in  the  building  are  used  for  meetings  of  committees  of 
justices  appointed  by  the  court  of  quarter  sessions,  and  the  police 
committee  of  justices  meet  in  the  chief  constable's  office. 

7.  The  recorder  of  Beading  is  allowed  to  hold  the  borough 
quarter  sessions  in  one  of  the  courts.  The  income  tax  commis- 
sioners have  occasionally  sat  in  one  of  the  committee  rooms. 

The  entrance  hall  is  used  as  a  polling  station  for  the  county 
elections,  and  the  grand  jury  room  for  casting  up  votes  by  the 
returning  officer. 

In  1864  the  officers  of  the  Berks  militia  were  allowed,  upon 
special  application  to  the  court  of  quarter  sessions,  to  use  the 
grand  jury  room  as  a  mess-room  and  the  basement  story  as  a 
kitchen  during  their  month's  training. 

An  amateur  musical  society  has  occasionally  practised  in  the 
grand  jury  room. 

The  committee  of  management  of  the  Berks'  Friendly  Society 
has  occasionally  met  in  one  of  the  committee  rooms. 

Twice  since  the  erection  of  the  courts  general  county  meetings 
called  by  the  high  sheriff  have  been  held  in  the  entrance  hall. 

The  under  sheriff  has  occasionally  held  writs  of  inquiry  in  one 
of  the  courts. 

On  no  occasion  has  any  payment  or  remuneration  been  received 
for  the  use  of  the  building,  or  any  part  of  it,  and  no  profit  what- 
ever has  been  made  out  of  it. 

8.  Since  1861  the  entire  charge  of  the  whole  block  of  buildings 
has  been  vested  in  the  chief  constable  by  a  resolution  of  the 
court  of  quarter  sessions.  The  chief  const«bie  provides  a  hall- 
keeper  to  attend  to  the  ventilating,  lighting,  and  warming 
apparatus,  &c.,  and  the  county  allows  one  guinea  a  week  to  the 
credit  of  the  police  fund  to  be  applied  to  those  purposes  at 
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tbe  discretion  of  the  chief  constable.     The  nses  of  the  building        i882 
mentioned  in  par.  7  have  been  by  the  allowance  of  the  chief  con-     ooombeb^ 
stable.     On  the  two  occasions  when  the  hall  was  nsed  for  connty   ,     ^• 

•^      JUBTIOES  OF 

meetings  the  chairman  of  the  quarter  sessions  gave  permission      Berkr. 
on  his  own  responsibility.    Except  in  the  case  of  the  militia  the 
justices  in  quarter  sessions  have  never  authorized  or  sanctioned, 
nor  been  asked  to  authorize  or  sanction,  the  use  of  the  buildings 
in  the  manner  specified  in  par.  7. 

9.  The  county  police  station  was  erected  under  3  &  4  Vict. 
c  88,  8. 12,  on  lands  purchased  by  the  justices.  The  cost  of  the 
land,  and  of  erecting  the  police  station,  was  provided  by  money 
borrowed  on  mortgage  of  the  police  rate.  The  land  on  which 
the  assize  courts  and  also  the  central  police  station  are  built  was 
conveyed,  under  21  &  22  Vict.  c.  92,  in  1859  by  the  direction  of 
quarter  sessions  (two  justices  having  at  a  previous  sessions  been 
authorized  to  enter  into  a  contract  for  its  purchase)  unto  6.  B. 
Horland  (the  then  clerk  of  the  peace)  to  have  and  to  hold  the 
same  premises  unto  and  to  the  use  of  the  said  G.  B.  Morland  and 
his  successors  for  ever,  upon  trust  to  permit  a  police  station*house 
to  be  constructed  on  the  premises  at  the  expense  of  the  justices, 
and  otherwise  to  permit  the  premises  to  be  used,  appropriated, 
and  disposed  of,  as  the  justices  of  the  peace  of  the  county  should 
from  time  to  time  order. 

11.  The  police  station  is  used  as  the  central  police  station  for 
the  county  for  the  temporary  confinement  of  persons  taken  into 
custody  by  the  constables. 

It  is  necessary  that  two  superintendents  and  a  certain  number 
of  constables  should  be  always  on  the  spot  available  for  duty ; 
and  sleeping  and  living  accommodation  is  provided  for  them  as 
hereinbefore  mentioned.  Their  residence  on  the  premises  is  part 
of  their  duty. 

No  rent  is  paid  by  them  for  the  accommodation  given.  Some 
unmarried  constables  who  are  compelled  as  part  of  their  duty  to 
sleep  at  the  station,  are  required  to  contribute  la.  each  per  week 
to  cover  the  expense  of  gas  and  fuel  for  their  cooking  in  the 
guard  room,  and  for  washing. 

The  superintendent  and  married  constables  pay  for  their  gas 
and  coals  themselves. 
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1882  No  more  or  better  acoommodation  is  provided  than  is  absolutely 

OooMBEB  required  for  the  proper  maintenanoe  of  the  constabulary,  and 
juwiOTs  OF  ^^  profit  or  pecuniary  benefit  is  derived  from  the  use  of  the 
Bbbks.      building. 

14.  So  far  as  it  was  a  matter  of  fact  for  their  determination, 
the  commissioners  found  that  neither  the  justices  of  the  peace,  nor 
the  clerk  of  the  peace,  nor  the  members  of  the  constabulary, 
derived  any  benefit  whatever  from,  nor  had  they  any  beneficial 
nor  indeed  any  occupation  of  the  premises  by  reason  of  their 
use  thereof,  and  that  their  use  thereof  was  solely  oiBcial,  and  for 
purposes  of  duty,  and  that  (except  the  derk  of  peace  as  herein 
appears)  they  were  not  the  owners,  nor  were  any  of  them 
occupiers,  thereof;  that  the  buildings  were  not  adapted  for  any 
purposes  but  those  for  which  they  were  used,  and  no  rent  ever 
had  been  received  for  them  or  any  part  of  them. 

No  evidence  was  given  before  or  tendered  to  the  commissioners 
as  to  the  alleged  annual  value  of  the  assessed  premises  or  any 
part  thereof. 

The  questions  for  the  opinion  of  the  Court  were : — 

L  Whether  the  buildings  were,  or  any  and  what  part  thereof 
was,  properly  assessable  to  income  tax. 

IL  If  the  buildings  were  (or  some  part  thereof  was)  properly 
assessable  to  income  tax,  were  the  justices  of  the  county  for  the 
time  being  chargeable  with  income  tax  in  respect  of  the  said 
buildings  under  Schedule  A. 

III.  If  the  buildings  were  (or  any  part  thereof  was)  properly 
assessable  to  income  tax,  and  the  justices  were  not  chargeable 
with  income  tax  in  respect  thereof,  whether  the  clerk  of  the  peace, 
or  the  inhabitants,  or  ratepayers  of  the  county,  or  any  other 
person  or  body  of  persons,  was  or  were  chargeable  with  such 
income  tax. 

lY.  If  part  only  of  the  premises  were  chargeable,  what  part 
was  chargeable,  and  who  was  to  be  charged  and  in  what  capacity, 
and  under  what  schedule,  and  how  was  the  amount  to  be 
ascertained. 

y.  Whether  the  assessment  could  in  law  be  maintained,  or 
whether  the  commissioners'  decision  was  under  the  circumstances 
lawful. 
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Sir  K  James,  A.G.  (Sir  F.  HerseheUp  S.O,,  and  A.  Dicey,  with       1882 
him),  for  the  appellant.    By  42  &  43  Yict  c.  21,  iDcoine  tax  for     ooovHsa  " 
the  year  1879  is  charged  upon  the  property,  profits,  and  gains  j^g^,^  q, 
taxable  by  16  &  17  Vict,  c  34.    By  s.  5  of  the  lastrnamed  Act      Bxbks. 
the  duties  thereby  granted  are  to  be  raised  and  assessed  under 
5  &  6  Yict  c  35.    The  property,  profits,  and  gains  specified  in 
the  schedules  of  16  &  17  Vict,  c  34,  are  therefore  the  subject- 
matter  of  the  tax,  and  5  &  6  Yict  c.  35,  must  be  looked  at  in 
order  to  ascertain  the  mode  of  assessment 

Schedule  A.  of  16  &  17  Yict  c.  34^  is  ''  for  and  in  respect  of 
the  property  in  all  lands,  tenements,  hereditaments,  and  heritages 
in  the  United  Kingdom,  and  to  be  charged  for  every  20s.  of  the 
annual  value  thereof." 

Schedule  B.  is  "  for  and  in  respect  of  the  occupation  of  all  such 
lands,  tenements,  hereditaments,  and  heritages  as  aforesaid,  and 
to  be  charged  for  every  20s.  of  the  annual  value  thereof." 

Turning  to  5  &  6  Yict  c.  35,  it  is  to  be  observed  that  No.  I. 
of  the  Bules  following  s.  60  (being  the  general  rule  for  esti- 
mating the  lands,  &o.,  mentioned  in  schedule  A),  is  to  be 
construed  as  extending  to  *'  all  lands,  tenements,  hereditaments, 
and  heritages  capable  of  actual  occupation." 

By  8.  70  the  lands  are  to  be  assessed,  whether  there  is  an 
occupier  or  not  No.  lY.  rule  9,  of  the  same  rules  following 
8.  60,  enacts  that  the  occupier  shall  be  entitled  to  deduct  property 
tax  from  his  next  rent,  contemplating  therefore  the  existence  of  a 
tenant  paying  rent  By  rule  2  of  No.  IX.,  every  person  having 
the  use  of  land  is  to  be  taken  to  be  the  occupier  for  the  purposes 
of  the  Act ;  and  if  the  property  belonged  to  the  Grown  the  occupier 
would  be  assessed  under  No.  lY.,  rule  8.  Prima  facie,  therefore, 
the  liability  is  imposed  upon  all  land,  whether  occupied  or  not. 
Por  convenience,  the  tax  is  collected  from  the  occupier,  and  if 
there  is  no  occupier,  the  person  having  the  use  of  the  property 
is  liable.  It  is  a  tax  on  property,  not  on  occupation,  and  the 
ownership  need  not  be  a  beneficial  ownership. 

The  words  ^  use  of  lands,"  do  not  mean  physical  use :  BetU  v. 
Bolberis.  (1)    In  Clark  v.  Dumfries  Commissioners  of  Supply  (2), 
the  Court  held  that  the  police  commissioners  were  the  holders  of 
(1)  3  Ex.  D.  66.  (2)  7  Sc  Sees.  Gas.  4th  Series,  1157. 
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1882        heritable  property  within  the  Act,  and  the  principle  of  this 

CooMBEB     decision  applies  to  the  justices  in  the  present  case.    By  21  &  22 

jcsTicEs  OF  ^^^*'  ^*  ^^'  ^'  ^*  *^®  la^ids  in  question  are  to  be  held,  used,  &c., 

Bkbss.      by  the  clerk  of  the  peace  '*  according  to  the  orders  and  directions 

of  the  justices.'*    Assize  conrts  and  police  stations  would  have 

been  included  in  the  list  of  exemptions,  termed  ''allowances,"  in 

No.  VI.  of  the  rales,  if  the  legislature  had  desired  to  exempt  them 

from  the  duty. 

H.  Mathews;  Q.C.  (JET.  i>.  QreenSy  with  him),  for  the  respondents. 
This  is  an  attempt  to  assess  an  entirely  new  body.  The  income 
tax  is  not  a  charge  upon  land,  but  upon  the  individual.  It  is  a 
tax  on  profits  upon  property  and  occupation  of  property  in  land. 

Under  schedule  A  of  16  &  17  Vict.  c.  34,  the  "annual  value  " 
of  lands,  &c^  is  to  be  taxed.  The  Act  contemplates  some  person 
having  gains  and  profits — either  in  money  or  its  equivalent — out 
of  the  lands,  and  he  is  taxed  according  to  the  result,  actual  or 
potential,  in  money  or  its  equivalent.  This  principle  runs  through 
all  the  rules  following  s.  60  of  5  &  6  Vict.  c.  35,  which  apply  to 
schedules  A  and  B.  The  exemptions  specified  in  No.  VI.  all 
relate  to  property  which,  unless  specially  exempted,  would  be 
liable  to  income  tax,  because  the  lands  belonging  to  all  the  insti- 
tutions named  in  the  rules  are  capable  of  producing  a  profit,  and 
in  many  instances  do  produce  one,  to  the  owners.  But  assize  courts 
are  not  within  the  enactment,  and  therefore  need  no  exemption. 

The  *'use*'  mentioned  in  rule  2  of  No..  IX.  is  meant  to  be  a 
beneficial  use,  analagous  to  the  possession  of  a  tenant.  There 
is  no  "assessment"  of  the  occupier.  By  s.  70  of  5  &  6  Vict, 
c.  35,  the  duties  are  to  be  assessed  on  all  lands,  whether  occupied 
or  not,  with  a  proviso  that  duties  shall  not  be  levied  upon  any 
house  which  shall  be  unoccupied  during  the  year  or  portion  of 
a  year  in  respect  of  which  the  assessment  is  made.  Bent  v. 
Boberts  (1)  is  a  direct  authority  that  the  occupation  which  would 
render  a  person  liable  to  the  tax  under  schedule  A.  must  be  a 
beneficial,  not  a  mere  precarious  or  official,  occupation.  If  there 
is  any  liability  to  the  tax  in  this  case,  the  justices  were  not  the 
persons  liable.  They  are  neither  owners  nor  occupiers;  the 
clerk  of  the  peace  has  the  legal  estate,  and  the  ratepayers  of  the 

(1)  3  Ex.  D.  66. 
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county,  for  whom  he  is  a  trustee,  have  the  beneficial  interest.        18S2 
The  justices,  as  justices  merely,  could  not  deal  in  any  way  with  "coombto" 
these  assize  conrts;  their  only  power  to  do  so  is  at  quarter  j^r^^^^^ 
sessions.     The  legislature  has  treated  this  class  of  property  as      Berks. 
belonging  to  the  inhabitants  of  the  county  in  a  long  series  of 
statutes,  of  which  the  following  may  be  named :  7  Geo.  4,  c.  64, 
8.  15;  1  Vict.  c.  24,  s.  3;  10  &  II  Vict  c.  28,  s.  1 ;  13  &  14  Vict. 
c.  61,  8.  24;  18  i&  19  Vict.  c.  126,  s.  15;  19  &  20  Vict.  c.  69, 
8.  22 ;  33  *  34  Vict.  c.  15,  s.  3 ;  40  &  41  Vict.  c.  21. 

Farther,  there  is  no  one  liable  to  income  tax  in  this  case ;  the 
buildings  are  occupied  for  public  purposes  of  such  a  character  ' 
that  the  occupation  must  be  taken  to  be  by  the  Crown,  and  the 
Crown  not  being  named  in  the  statute,  is  not  bound :  Mersey 
Docks  and  Barbour  Board  v.  Cameron^  and  Jones  y.  Mersey  Docks 
and  Harbour  Board  (1);  Beg.  v.  St  Martins,  Leicester.  (2) 
There  are  also  a  series  of  decisions  in  rating  cases  shewing  the 
nature  of  an  occupation  such  as  this,  and  that  it  does  not  impose 
any  liability  to  be  rated  for  the  relief  of  the  poor:  Beff.  y. 
Justices  of  Worcestershire  (3) ;  Beg.  v.  Overseers  cf  Manchester  (4) ; 
Justices  of  Lancashire  v.  Overseers  of  Stretford.  (5) 

In  Justices  of  Lancashire  y.  Cheetham  (6),  the  justices  were  em- 
powered by  a  local  Act  to  let  the  building  for  profit.  Here  the 
building  could  be  used  only  for  public  purposes,  and  was  not 
capable  of  being  used  for  profit.  In  Corporation  of  Worcester  y. 
DroUwich  Assessment  Committee  (7),  the  Court  held  that  the  corpo- 
ration could  only  lawfully  be  assessed  for  the  relief  of  the  poor 
with  reference  to  the  profit  actually  derived  from  their  waterworks. 
Under  the  Income  Tax  Acts  the  assessor  is  bound  to  take  the  poor 
rate  as  a  measure  of  value.  In  this  case  there  is  no  liability  to 
be  rated  to  the  poor,  and  no  value.  Clerh  v.  Dumfries  Commis^ 
sioners  of  Supply  (8)  difiers  from  the  present  case,  because  the 
commissioners  were  an  incorporated  body  capable  of  purchasing 
.property  under  the  Lands  Clauses  Acts* 

Sir  BL  James,  A.G.,  in  reply. 

(1)  11  H.  L.  C.  443.  (6)  E.  B.  &  E.  225. 

(2)  Law  Rep.  2  Q.  B.  493.  (6)  Law  Rep.  3  Q.  B.  14. 

(3)  11  Ad.  &  E.  57.  (7)  2  Ex.  D.  49. 

(4)  3  E.  A;  B.  336.  (8)  7  Sc.  Sess.  Cas,  4th  Series,  1157. 
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1882  Gbove,  J.    This  case  is  by  no  means  free  from  difficulty,  but 

qqombwsl     ^P^^  ^  cousideration  of  the  statutes,  and  of  the  arguments  which 

,     **  have  been  presented  to  us.  I  have  come  to  the  conclusion  that  the 

Justices  or  '  ' 

Berks.  respondents  are  entitled  to  our  judgment.  That  conclusion  is 
arrived  at  upon  a  broad  yiew  of  the  object  of  the  Acts.  The 
16  &  17  Vict.  c.  34  is  entitled  ''  An  Act  for  Granting  to  Her 
Majesty  Duties  on  Profits  arising  from  Property,  Professions, 
Trades,  and  Offices."  If  the  title  of  the  Act  may  be  looked  at, 
as  I  think  it  may,  in  order  to  ascertain  the  object  for  which  the 
Act  was  passed,  it  indicates  clearly  to  my  mind  that  the  legisla- 
ture contemplated  a  tax,  not  upon  property  itself,  bat  upon  the 
annual  profit  or  benefit  which  a  person  derives  from  the  property. 
The  schedules  confirm  this  yiew.  Schedules  A,  B,  C,  and  D  of 
5  &  6  Vict  c  35  are  replaced,  with  slight  alterations  of  language, 
by  the  schedules  in  16  &  17  Vict.  c.  34,  but  the  language,  both  of 
the  original  schedules  and  of  those  applicable  here,  tends  to  shew 
that  the  tax  contemplated  is  a  contribution  to  the  revenue  of  the 
country  in  respect  of  annual  profit  or  benefit.  Under  Schedule  A 
of  16  &  17  Vict  c  34  the  duty  is  imposed,  not  upon,  but  '^for 
and  in  respect  of  "  the  property  in  all  lands,  d?c.,  to  be  charged  for 
every  20a.  of  the  annual  value  thereof;  it  is  upon  the  annual 
value  or  benefit  which  a  person  derives  from  the  property  as 
owner.  In  Schedule  B  the  tax  is  ''for  and  in  respect  of  the 
occupation  of  all  lands,"  i&c.,  as  aforesaid ;  it  is  upon  the  benefit 
derived  from  the  occupation  of  property — ^generally  speaking  by  a 
person  who  rents  it  in  order  to  gain  a  profit.  In  Schedule  C  the 
tax  is  ''for  and  in  respect  of  all  profits  arising  from  interest, 
annuities,  dividends,"  &c.,  and  in  Schedule  D  "for  and  in  respect 
of  the  annual  gains  and  profits  derived  from  the  exercise  of  trades, 
professions,"  &c.  A  consideration  of  these  schedules  does  not 
convey  to  my  mind  that  Schedule  A  ought  to  be  separated  from 
Schedules  B,  C,  and  D,  and  a  different  scope  and  character  attri- 
buted to  it.  No  doubt  the  subject-matter  of  Schedule  A,  being 
diflerent,  must  in  some  respects  be  differently  treated,  but  the 
object  which  the  statute  aims  at  is  to  make  each  person  pay  the 
tax  according  to  the  aid  he  may  receive  either  from  his  property 
or  from  his  labours  in  a  profession,  trade,  or  employment.  At 
first  I  was  impressed  with  the  Attorney  General's  argument  upon 
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Ka  IX.  of  the  roles  foUowing  s.  60  of  5  &  6  Vict  o.  85.    They 

are  roleB  for  charging  the  daties  under  Schedales  A  and  B  ""oo^aaT" 

coupled,  and  the  Attorney  Greneral  argued  with  great  force  that  j^^j^  q, 

the  josticeB,  or  derk  of  the  peace,  or  ratepayers,  '*  have  the  use  "      Bbbkb. 

of  the  buildings  here  within  the  meaning  of  rule  2  of  No.  IX.,      gcdvvTj. 

and  therefore  must  be  taken  to  be  the  occupiers.    But  I  think 

it  is  dear,  having  regard  to  the  decision  in  Bent  y.  Boberts  (1) 

that  the  words  ''  having  the  use ''  must  be  given  their  primary 

and  more  restricted  meaning,  and  not  the  wider  meaning  con- 

-tended  for.    I  am  of  opinion  that  the  '*  use  "  must  be  a  user  such 

as   would  or   might  give  the  person  some  benefit     It  is  not 

necessarily  a  receipt  of  rent.    As  an  illustration,  a  person  may 

have  a  park  producing  nothing  in  actual  rent,  or  something  of  a 

merely  nominal  value,  which,  let  out  for  agricultural  purposes, 

would  produce  a  large  incoma    There,  to  my  mind,  he  has  the 

use  of  the  park  within  the  rule,  for  if  he  gets  no  pecuniary  benefit 

he  gets  an  equivalent  in  the  pleasure  and  advantage  of  having 

that  for  which  he  would  have  to  pay  money.    This  illustration 

seems  to  me  to  point  out  the  reason  why,  where  land  is  the 

flnbject-matter,  the  Act  applies  a  treatment  different  to  that 

which  is  applied  in  dealing  with  gains  and  profits  resulting  from 

the  exercise  of  a  trade,  profession,  &c.     In  the  latter  case  the 

gains  and  profits  are  generally  dependent  upon  the  health  and 

powers  of  an  individual,  and  where  those  fail  the  profits  cease ;  in 

the  former  the  land  has  always  a  capability  of  producing  profit, 

and  if  the  owner  chooses  not  to  take  a  pecuniary  profit,  but  Qses 

the  land  for  other  purposes,  the  tax  is  still  payable.    I  think  that 

the  ^  use  "  mentioned  in  the  rule  means  a  use  which  [is  either 

beneficial  or  capable  of  being  beneficial. 

Agaio,  No.  X.  of  the  rules  supports  the  conclusion  to  which  I 
have  come.  These  rules  are  for  estimating  the  annual  value  of 
properties  imder  Schedules  A  and  B.  It  is  to  be  remarked  that 
in  the  heading  to  these  rules,  as  in  No.  I.  which  is  the  general 
rule  for  estimating  lands,  &c.,  mentioned  in  Schedule  A,  the  words 
"annual  value"  are  used,  shewing,  I  think,  that  the  statute  does 
not  aim  at  the  abstract  value — the  price  for  which  the  fee  simple 
of  the  property  would  sell,  or  the  sum  which,  on  a  calculation  of 

(1)  3  Ex.  D.  66. 
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1882  the  rent  for  a  certain  number  of  years,  wonld  be  the  purchase- 
CooKBER  money,  but  that  it  aims  at  the  value  of  the  property  *'  de  anno 
JuffnofiB  OF  ^^  annum."  Provisions  in  the  Act  for  computing  the  annual 
^*^'^  value  by  taking  an  average  of  preceding  years  may  be  left  out  of 
Grove,  J.  cousideratiou  as  not  affecting  the  question.  By  the  first  rule  of 
No.  X.  when  the  landlord  under  any  covenant  or  agreement  has 
to  pay  tenant's  rates,  &c.,  the  amount  is  to  be  deducted  from  the 
rent.  The  deduction  is  made  from  the  annual  value  on  which  he 
is  taxed.  If  the  tax  was  upon  the  land  itself  no  reason  would 
exist  for  the  rule.  So  in  the  converse  case  by  the  next  rule  land- 
lord's rates  and  taxes  paid  by  the  tenant  are  to  be  added  to  the 
rent,  because  there  the  tenant  having  paid  that  for  which  the 
landlord  was  primarily  liable,  the  boon  to  the  landlord  goes  to 
increase  the  annual  value.  By  the  3rd  rule  of  No.  X.  where  the 
amount  of  rent  reserved  in  money  depends  upon  the  price  of 
grain,  the  estimate  for  the  purpose  of  charging  the  duties  under 
Schedule  A  shall  be  the  amount  payable  according  to  the  average 
price  of  grain  at  fairs,  &c,,  during  the  year  preceding  the  year 
appointed  for  payment  of  the  duty,  but  when  the  whole  or  a  part 
of  the  rent  is  reserved  in  grain,  the  estimate  shall  be  made  on  the 
average  price  during  the  year  appointed  for  payment  of  the  duty. 
That  rule  also  shews  that  the  duty  is  payable  in  relation  to  the 
annual  benefit^  as  nearly  as  it  can  be  ascertained,  for  the  par- 
ticular year  which  a  person  would  receive  from  the  land  if  he 
chose  so  to  utilise  it.  The  4th  rule  of  No.  X.  which  provides  the 
manner  in  which  the  estimate  is  to  be  made  where  the  amount  of 
rent  depends  on  produce,  supports  the  same  view.  The  1st  and 
2nd  of  these  rules  refer  to^  Schedules  A  and  B;  the  3rd  and  4th 
to  Schedule  A  only,  and  they  all  confirm  my  opinion  that  the  tax 
is  imposed  upon  the  annual  value  which  the  owner  gets  or  may 
get  from  the  land  in  the  jhape  of  rent,  and  upon  the  annual 
value  which  the  occupier  gets  or  may  get  in  respect  of  his 
beneficial  occupation,  i.e.,  the  value  which  he  does  or  might  make 
out  of  the  land  annually  after  paying  his  rent.  The  argument  of 
the  Attorney  General  relied  strongly  upon  No.  1  of  the  rules, 
immediately  following  s.  60  which  I  have  already  mentioned.  It 
is  a  "  general  rule  for  estimating  lands,  tenements,  hereditaments, 
or  heritages  mentioned  in  Schedule  A,"  and  it  provides  that  the 
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annual  valae  of  lands,  &e.,  charged  under  Schednle  A  shall  be       1882 
understood  to  be  the  rent  by  the  year  at  which  the  same  are  let     Cooubbb 
at  lack  rent»  if  the  rent  shall  have  been  fixed  by  any  agreement  ju^noEs  of 
commencing  within  seven  years  before  the  making  of  the  assess-      Bibks. 
menty  but  if  the  same  are  not  let  at  a  rack  rent,  then  at  the  rack     (^»>ve,  j. 
rent  at  which  the  same  are  worth  to  be  let  by  the  year ;  "  which 
rule  shall  be  construed  to  extend  to  all  lands,  Ac,  capable  of 
actual  occupation  of  whatever  nature  and  for  whatever  purpose 
occupied  or  enjoyed,  and  of  whatever  value,  &a'*    The  words 
''capable  of  actual  occupation"  receive  an  application  from  what 
I  have  already  said.    It  may  be  that  the  landlord  does  not  take 
any  rent  for  his  premises,  but  chooses  to  employ  them  in  some 
other  way ;  if  so,  he  is  not  to  escape  the  tax,  bat  must  pay  upon 
an  assessment  of  the  land  made  upon  the  principle  that  it  is  then 
capable  of  yielding  an  annual  value.    No.  II.  of  the  rules  shews 
that  it  is  still  the  annual  value  upon  which  the  tax  is  payable, 
for  it  sayS|  **  The  annual  value  of  all  the  properties  hereinafter 
described,  shall  be  understood  to  be  the  full  amount  for  one  year, 
or  the  average  amount  for  one  year  of  the  profits  received  there- 
from within  the  respective  times  herein  limited."     The  word 
**  profits,"  although  it  is  not  used  in  some  of  the  sections,  seems 
to  me  to  indicate  that  the  legislature  contemplated  something 
which  either  was  or  might  be  beneficial  to  the  landlord  or 
occupier ;  and  that  the  amount  of  the  tax  he  has  to  pay  is  to  be 
calculated  with  respect  to  his  capability  of  paying  it 

The  Act  clearly  contemplates  that  the  land  shall  be  occupied 
by  some  one,  either  a  tenant  or  by  the  landlord.  But  I  do  not 
think  the  use  of  the  word  ^  assessment,"  as  applied  to  the  land, 
makes  the  rent  itself  the  subject-matter  of  taxation.  The  **  assess- 
ment "  is  upon  the  land  in  order  to  ascertain  how  much  it  U 
capable  of  producing  annually,  and  the  amount  of  the  assessment 
is  levied  upon  the  occupier  who  pays  the  tax  in  the  ratio  of  his 
income.  The  value  of  the  land  is  assessed,  but  that  does  not 
make  the  tax  a  tax  upon  the  land.  Perhaps  s.  70  of  5  &  6  Vict, 
c.  35,  may  conflict  with  the  contention  for  the  respondents  that 
the  person  having  the  beneficial  occupatiou  is  in  all  cases  the 
person  to  be  charged,  but  I  do  not  think  it  affects  the  ratio 
decidendi  in  this  case.    I  was  struck  with  the  Attomey-Grenerars 
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argoment^  which  was  a  yery  forcible  one,  that  in  the  present  case 
Ooo^BUB  ^®  premises  songht  to  be  charged  are  not  within  any  of  the 
j^  ^-  ^  exemptions  or  ^  allowances  **  in  the  Act.  It  was  urged  that  if 
Bmbkb,  the  legislature  had  intended  that  assize  courts  should  be  ez- 
Qra^j.  empted  from  the  tax,  they  would  have  been  included  in  the 
exemptions  specified  in  the  statute.  Now  the  exemptions  in  the 
statute  are  in  respect  of  colleges,  halls,  hospitals,  public  schools, 
almshouses,  and  literary  institutions,  and  rents  of  lands  belong- 
ing to  hospitals  or  public  schools.  I  think  there  is  a  distinc- 
tion between  those  classes  of  property  and  assize  courts.  The 
buildings  exempted  by  the  statute  are  such  as  mighty  and  in  the 
ordinary  state  of  things  would,  yield  a  rent  to  the  owners,  whether 
individuals  or  public  bodies.  The  exemptions  are  granted,  as  a 
rule,  where  there  is  no  occupier  paying  any  rent  for  the  buildings, 
and  with  regard  to  literary  institutions  where  nothing  is  charged 
for  the  instruction  given.  But  in  the  pi^esent  case  the  assize 
courts  and  police  offices  are  not,  in  their  present  condition,  capable 
of  producing  a  rent  or  profit.  The  justices,  in  my  opinion, 
have  no  right  to  let  the  buildings,  which  are  wholly  devoted  to 
public  purposes.  If  there  were  any  rooms— such  as  assembly 
rooms,  or  a  public  library,  which  were  not  used  wholly  for  the 
administration  of  justice,  or  other  administrative  work  done  for 
the  benefit  of  the  public,  I  should  be  of  opinion  that  income  tax 
was  payable  in  respect  of  those  rooms.  But  the  case  virtually 
finds  that  there  is  in  fact  no  beneficial  occupation.  Taking  the 
whole  of  the  facts  stated  in  the  case  into  consideration,  I  think 
that  the  justices  would  do  wrong  to  let  any  part  of  these  buildings 
or  to  receive  any  benefit  in  respect  of  the  use  of  them.  The  case 
of  the  Jtutiees  of  Lancashire  v.  Overseers  ofCheetham  (1),  is  dis- 
tinguishable from  the  present  case,  upon  the  ground  that  there  the 
justices  actually  made  and  received  a  profit  under  a  contract,  and 
they  were  held  rateable  for  the  relief  of  the  poor  in  respect  of  that 
profit.  I  own  that  I  think  that  the  distinction  between  the  Scotch 
case  of  Clerh  v.  Dvmfries  Commissioners  of  Supply  (2)  and  the 
present  is  a  very  narrow  one.  The  case  was  distinguished  in 
argument  on  the  ground  that  the  commissioners  bought  the  pro- 
perty under  the  Lands  Clauses  Act^and  the  justices  in  the  present 
(1)  Law  Bep.  3  Q.  6. 14.  (2)  7  Sc  Sefts.  Gas.  4th  Series,  1157. 
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case  are  not  incorporated,  and  cannot  acquire  property  as  a  body.        1882 
I  do  not  think  this  distinction  really  affects  the  reasoning  of  the    "coommb 
Court  of  Session.     Though  this  Court  is  not  bound  by  the  j^    ^' 
decision,  we  should  hesitate  before  differing  from  it,  but  I  am      Bbbxs. 
not  sure  that  the  point  argued  before  us  was  present  to  the  minds      trroTe,  j. 
of  the  judges  in  that  case.    It  is  trae  that  The  Mersey  Docks 
Cases  (1)  were  referred  to  in  the  judgments  in  Clerk  v.  Dumfries 
Commissioners  of  Supply  (2),  but  the  Court  do  not  seem  to 
haye  had  their  minds  directed  to  the  point  which  makes  the 
dicta  contained  in  the  judgments  in  the  Mersey  Docks  cases  so 
valuable. 

It  is  true  also  that  the  Mersey  Docks  cases  were  rating  cases^ 
and  that  the  ground  upon  which  Blackburn,  J.,  was  of  opinion  that 
assize  courts  would  not  be  rateable,  does  not  apply  here,  because 
a  rate  under  the  Statute  of  Elizabeth  does  not  attach  except  to  a 
beneficial  o<9cupation,  whereas,  under  the  Income  Tax  Acts,  it  is 
not  necessarily  the  actual  beneficial  occupation  which  makes  an 
owner  or  occupier  liable;  it  is  either  occupation  or  capability  of 
occupation.  But  the  dicta,  both  of  the  Lord  Chancellor  and  of 
Blackburn,  J.,  who  delivered  the  opinion  of  the  judges,  are  very 
useful,  as  distinguishing  .the  kind  of  public  purposes  for  which 
the  property  was  held  in  the  Mersey  Docks  cases  from  such 
purposes  of  government  and  administration  of  justice  as  assize 
courts  are  used  for.  Those  dicta  apply  equally  to  this  as  to  a 
rating  case,  and  it  is  possible  that  if  the  attention  of  the  judges 
in  the  case  in  the  Court  of  Session  had  been  called  to  them,  the 
decision  might  have  been  different. 

I  am  of  opinion  for  these  reasons  that  the  appeal  fails,  and  that 
the  respondents  are  entitled  to  our  judgment. 

HuDDLESTON,  B.  I  am  of  the  same  opinion,  and  for  the 
reasons  stated  by  my  Brother  Grove.  I  think  the  justices  of 
Berkshire  are  not  liable  to  pay  income  tax  for  the  Assize  Courts, 
either  under  Schedule  A  or  Schedule  B.  Undoubtedly  the 
words  used  in  Schedule  A  are  very  large.  Under  s.  60,  A., 
No.  1  of  5  &  6  Vict.  c.  35,  the  annual  value  of  the  property  com- 
prised in  Schedule  A  is  to  be  assessed,  and  it  is  to  be  assessed 

.  (1)  11  H.  L.  C.  443.  (2)  7  Sc.  Seas.  Gas.  4tli  Series.  1167. 
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1882       whether  the  land  is  occupied  or  unoccupied.     I  hold  that  the 
Ck)OMBEit     Act  contemplates  the  assessment  of  profitf>,  both  of  the  owner 

JusriOTOF  ^^  occupier.     I  use  the  word  "proBts"  advisedly,  because, 
BEBKa.      although  no  doubt  there  is  a  difference  between  the  language 

Hoddiettcn,  B.  uscd  in  Schcdules  A  and  B  and  that  used  in  Schedules  C,  D,  and 
E,  I  am  still  of  opinion  that  the  only  property  taxable  under 
the  statutes  is  property  which  may  give,  or  is  intended  to  give, 
profit.     The  fact  that  no  profit  is  in  fact  received  affords  no  test, 
but  there  must  be  a  capability  of  making  a  profit.     The  property 
should  also  be  intended  to  give  a  profit,  and  should  be  used  with 
an  object  in  the  nature  of  making  a  profit    As  an  illustration, 
supposing  a  person  who  desired  to  honour  the  memory  of  a  great 
man  chose  to  erect  a  large  monument  upon  a  space  of  valuable 
ground,  which  he  dedicated  for  the  benefit  of  the  public,  I  should 
say  that  he  had  no  intention  of  making  any  profit  or  benefit,  and 
though  the  land  was  capable  of  producing  a  profit  iC  applied  for 
that  purpose,  yet  it  would  not  be  within  the  scope  of  these  Acts. 
The  Assize  Courts  in  the  present  case  were  never  intended  to  be 
used  for  profit    They  were  erected  for  public  purposes.    It  is 
noticeable  that  the  words  **  profit "  or  ^*  gain  *'  occur  most  fre- 
quently in  the  schedules  and  sections  of  the  Acts.     Though  it  is 
true  the  words  do  not  occur  in  Schedules  A  and  B,  I  think  it  is 
clear  that  the  profit  on  the  land  itself  was  contemplated  under 
those  schedules,  because  in  s.  52  the  person  to  be  taxed  is  to 
prepare  and  deliver  a  statement  when  required  to  do  so,  ''con- 
taining the  annual  value  of  all  lands  and  tenements  in  his  occu- 
pation .  •  •  .  the  amount  of  the  profits  or  gains  arising  to  such 
person  from  all  and  every  the  sources  chargeable  under  this  Act, 
according  to  the  respective  schedules  thereof,"  &a    The  sources 
chargeable  under  the  Act  include  property  under  Schedule  A, 
and  the  occupation  of  property  under  Schedule  B.    The  annual 
value  of  the  lands  for  occupation  must  first  be  stated,  and  if  there 
is  no  land  in  occupation,  then  the  person  must  proceed  to  state 
his  profits  under  the  other  schedules.    The  title,  if  it  may  be 
taken  into  consideration  by  the  Court,  is  conclusive  as  to  the 
object  and  meaning  of  the  Act    In  Maxwell  on  the  Interpreta- 
tion of  Statutes,  the  author  (at  p.  34)  states  that  the  title  of  an 
Act  of  Parliament  is  not  regarded  by  the  Court  as  forming  part 
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of  the  Act.    In  Sedgwick's  Interpretation  of  Statutory  and  Con-       1S82 
stitational  Law,  at  p.  50,  it  is  said  that  the  title  may  be  resorted     goombeb 
to  in  order  to  remove  ambiguities.     In   Chance  v.  Adams  (1)  justices  op 
Treby,  C.J.,  said  that  ''the  title  of  the  Act  was  but  a  new      Bebks. 
usage,  and  began  about  the  llth  of  Hen.  YII."     In  Mtlb  v.  na<2dieston,  b. 
WUkins  (2),  Holt,  C.J.,  thought  that  the  title  was  no  part  of  the 
law  or  enacting  part  of  the  statute.    Bat  there  is  considerable 
authority  in  favour  of  reading  the  title  to  get  at  the  object  of  the 
Act.    In  Stradling  v.  Morgan  (3)  the  title  of  the  Act  was  relied 
on  in  deciding  whether  the  word  **  receivers  "  in  7  Edw.  6,  o.  1, 
applied  to  reoeivers  generally,  or  was  confined  to  the  king's 
receivers  only.     So  in  The  King  v.  Carivoright  (4)  Buller,  J., 
in  deciding  that  assaults  upon  revenue  officers,  which  could  be 
proeecuted  in  any  Court  under  &  26  of  9  Geo.  2,  c.  35,  only 
extended  to  assaults  upon  them  qu&  government  officers,  said  that 
the  intention  of  the  legislature  might  be  gathered  from  other 
parts  of  the  Act,  which  was  made  for  the  sake  of  the  revenue  **  as 
its  title  imported."    In  The  King  v.  Marks  (5)  the  Court  looked  at 
the  title  to  determine  the  scope  of  the  Act  under  consideration. 

I  think  therefore  there  is  ample  authority  for  saying  that  the 
title  of  an  Act  may  be  looktfd  at  in  order  to  remove  any  am- 
biguity in  the  words  of  the  Act  The  question  here  being 
whether  the  Act  contemplated  a  tax  on  the  profits  of  property, 
the  title,  by  which  the  Act  is  expressed  to  be  an  Act  for  grant- 
ing duties  on  profits  arising  from  property,  shews  in  my  opinion 
that  it  did.  In  the  present  case  no  profit  whatever  arises  from 
the  assize  courts,  nor  was  it  ever  intended  that  any  should  arise. 
I  am  therefore  of  opinion  that  the  income  tax  is  not  payable  in 
respect  of  these  courts  under  Schedule  A.  As  to  the  question  of 
occupation  under  Schedule  B,  the  case  finds  that  the  courts  are 
used  for  the  judges,  the  recorder,  the  magistrates  at  quarter 
seesions,  and  generally  for  purposes  of  administering  public 
justice.  By  rule  2,  of  No.  IX.  of  the  rules  following  s.  60,  the 
occupier  is  to  be  deemed  to  be  the  person  "  having  the  use  "  of 
the  property  sought  to  be  taxed.    I  do  not  agree  that  the  magis- 

(1)  1  Ld.  Raym.  77.  (3)  Plow.  199. 

(2)  6  Mod.  62.  (4)  4  T.  R.  490. 

(6)  3  East,  157. 
Vol.  IX.  D  2 
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1882        trates  haye  the  '^  use  "  of  these  courts  except  when  they  happen 
CooMBEB  "  ^  ^  there.    Nor  do  the  judges,  nor  the  recorder,  nor  do  the 

J     OTs  OF  ^^^^^^^^^^  ^^^^  ^^^  ^^>^  ^^  ^^7  ^^^  ^  small  portion  which  is  used 
Bbbkb.      for  the  government  of  the  town.    The  Grown  administering  the 

HnddiMtoD.  a  law  has  really  the  use  of  this  building,  and  that  is  the  view 
expressed  by  Blackburn,  J.  in  The  Mersey  Docks  Oases.  (1)  I 
think  those  cases  are  a  distinct  authority  to  shew  that  an  occupa- 
tion  of  the  description  found  in  the  present  case  is  an  occupation 
by  the  Crown  through  its  servants.  That  view  was  also  recognised 
in  the  judgments  of  the  Lord  Chancellor  and  Lord  Cranworth. 
In  Bsg.  V.  8U  Martin's  Leicester  (2),  the  judgments  of  Cockburn, 
C J.,  and  Mellor,  J.,  also  favour  it.  I  think,  therefore,  that  the 
buildings  in  question  are  not  taxable  under  Schedule  B,  because 
the  occupation  is  the  occupation  of  the  Crown,  and  the  Crown  not 
being  named  in  the  statute  is  not  bound.  The  decision  in  Clerk 
V.  Dumfries  Commissioners  of  Suppiy  (3),  is  entitled  to  respect, 
but  the  Court  of  Session  seems  to  have  held  that  the  commis- 
sioners being  the  owners  of  the  property  sought  to  be  taxed  were 
in  actual  possession,  and  therefore  liable.  If  that  distinction  is 
not  a  sufficient  one,  the  question  whether  the  view  taken  by  the 
Court  of  Session  is  correct,  or  the  one  taken  by  this  Courts  must 
be  solved  by  another  tribunal. 

In  the  result  I  come  to  the  conclusion  that  these  assize  courts 
and  the  police  station  are  not  assessable  to  the  income  tax. 

Judgment  for  the  respondents. 

Solicitor  for  appellant :  The  Solicitor  of  Inland  Bevenue. 
Solicitors    for    respondents:    Newman,  Siretton,  Hilliard,  dk 
Williams,  for  J.  T.  Morhmd,  Abingdon. 

(1)  11  H.  L.  C.  443.  (2)  Law  Rep.  2  Q.  B.  493. 

(3)  7  Sc.  Sess.  Cas.  4th  Series,  1157. 

W.  A. 
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MBARS  V.  CHITTICK.  1882 


Mayor's  Courts  London — Practice — New    Trial — Mayor^s    Court   Procedure 
Act,  1867  (20  A  21  Viet.  e.  dvii.),  m.  10,  22. 

Where  a  rale  haa  been  obtained  to  enter  a  nonsnit  or  for  a  new  trial  in 
the  Mayoi^B  Conrt^  London,  under  s.  22  of  20  &  21  Vict.  c.  clviL,  it  is  not 
competent  to  the  nnBaoceesfnl  party  afterwards,  even  with  the  leave  of  the  judges 
to  move  the  Diyimonal  Court  under  s.  10. 

Action  tried  before  the  Becorder  in  the  Mayor's  Coart^  London, 
on  the  7th  of  December,  1881,  when  a  yerdict  was  found  for  the 
plamtiff  for  102L,  leave  being  giyen  to  the  defendant  to  move  to 
enter  a  nonsuit  A  rule  nisi  was  obtained  on  the  9th  of  December, 
against  which  cause  was  shewn.  The  Becorder  took  time  to  con- 
sider ;  and  on  the  27th  gave  judgment^  discharging  the  rula 

On  the  2nd  of  February,  1882,  a  rule  nisi  was  obtained  in  this 
Court  for  a  nonsuit  or  a  new  trial. 

Lamaison,  shewed  cause.  There  is  a  preliminary  objection,  that 
the  leaye  to  appeal  was  exhausted  by  the  motion  made  in  the 
Mayor's  Court  on  the  9th  of  December,  1881,  and,  assuming  a 
right  of  appeal  to  the  Divisional  Court  to  exist,  this  application 
was  out  of  time.  The  10th  section  of  the  Mayor's  Court  Proce- 
dure Act,  1857  (20  &  21  Vict.  c.  dvii.),  enacts  that,  « if  upon  the 
trial  of  any  issue  the  judge  shall  grant  leaye  to  the  plaintiff  or 
defendant  to  move  in  any  of  the  superior  Courts  to  set  aside  a 
yerdict  or  a  nonsuit,  and  to  enter  a  yerdict  for  the  plaintiff  or 
defendant^  or  to  enter  a  nonsuit,  as  the  case  may  be,  or  for  a  new 
trial,  the  party  to  whom  such  leave  may  have  been  given  may 
apply  by  motion  to  such  superior  Court,  within  such  period  of 
time  after  the  trial  as  motions  of  the  like  kind  shall  from  time  to 
time  be  permitted  to  be  made  in  such  superior  Court,  for  a  rule  to 
shew  cause  why  such  verdict  or  nonsuit  should  not  be  set  aside 
and  a  yerdict  for  the  plaintiff  or  defendant  or  a  nonsuit  entered,  or 
why  a  new  trial  should  not  be  had,  as  the  case  may  be,  in  such 
action;  which  Court  is  hereby  authorized  and  impowered  to  grant 
or  refuse  such  rule,  and  afterwards  to  proceed  to  hear  and  deter- 
mine the  merits  thereof,  and  to  make  such  orders  therein  and  as 

D  2     "  2 
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1882  to  costs  as  the  same  Court  shall  think  proper,"  &c.  Sect.  22 
Meabs  enacts  that  "  the  judge  of  the  Court  may  at  any  time  within  the 
Ohittick.  jurisdiction  of  the  Court  hear  and  grant  applications  for  rules  to 
shew  cause  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  or  for  a  repleader,  or  for  granting  new  trials,  and  for 
entering  nonsuits  and  verdicts  in  causes  pending  in  the  Court." 
It  was  under  this  section  that  the  leave  to  move  was  given  by  the 
recorder ;  and  that  leave  was  exhausted  by  the  order  of  the  27th 
of  January ;  and  no  further  motion  could  be  made.  In  Folkard 
V.  Metropolitan  By.  Co.  (1),  a  cause  was  tried  on  Thursday,  and 
the  judge  immediately  after  the  trial  refused  leave  to  move,  but 
on  the  following  Monday  changed  his  mind,  aud  granted  it :  and 
it  was  held  (Brett,  J.,  dissenting)  that  the  leaye  could  not  be 
considered  as  given  <^upon  the  trial  of  the  issue,"  in  accordance 
with  the  Act. 

WCallf  contra.  When  the  recorder  gave  judgment  discharging 
the  rule,  he  observed  that  the  njatter  was  a  fit  one  to  be  brought 
before  the  Divisional  Court,  and  that  he  would  give  every  facility 
for  that  purpose,  and  this  opinion  has  been  indorsed  by  him  upon 
his  notes. 

Gbove,  J.  If  the  leave  to  move  originally  given  was  a  leave 
to  move  the  c(uperior  Court  under  s.  10  of  the  Mayor's  Court 
Procedure  Act,  it  was  exhausted  by  the  defendant's  election  to 
treat  it  as  a  leave  to  move  under  s.  22.  The  Becorder  clearly  had 
no  power  after  that  to  give  a  further  leave  to  move.  Taking  it 
in  any  way,  therefore,  this  motion  was  out  of  time. 

HuDDLESTON,  B.|  concurred. 

Bule  discharged. 

Solicitor  for  plaintiff:  F.  HvJbeH. 
Solicitor  for  defendant:  H.  A.  Lovett. 

(1)  Law  Rep.  8  C.  P.  471. 

J.  S. 
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GODDAHD  AND  SON  v.  O'BRIEN.  1882 

March.  27. 
Accord  and  SatUf action — Ddivery  of  Cheque, 

A.,  being  indebted  to  B.  in  125^.  1b,  9i.  for  goods  sold  and  delivered,  gave  B. 
a  cheque  for  1002.  payable  on  demand,  which  B.  accepted  in  satisfaction  :— 

Udd^  a  good  accord  and  satisfaction. 

CumUr  V.  Wane  (Stra.  426)  and  Sibree  v.  Tripp  (15  M.  &  W.  23)  observed 
upon. 

Case  stated  by  the  Jadge  of  the  Southwark  County  Court. 

1.  The  action  is  brought  to  recover  amongst  other  items, 
2SL  Is.  9d^  balance  of  account  for  goods  sold  and  delivered 
between  the  6th  of  May,  1879,  and  the  26th  of  April,  1880. 

2.  On  the  16th  of  August,  1880,  the  defendant  was  indebted  to 
the  plaintifib  in  the  sum  of  125Z.  7$.  9d.  for  billiard  table  slates 
sold  and  delivered  by  them  to  him.  On  that  day  Mr.  Newitt,  a 
member  of  the  plaintiffs'  firm,  met  the  defendant  and  agreed  to 
accept  the  sum  of  100/.  in  discharge  of  the  said  sum  of  1257.  7s.  9d. 
The  defendant  thereupon  gave  to  the  plaintiffs  a  cheque  for  1007. 
payable  on  demand,  and  the  plaintiffs  gave  him  a  receipt  in  the 
following  form, — "  Beceived  the  sum  of  1007.  by  cheque,  which  is 
to  be  in  settlement  of  account  of  1257.  7s.  9e7.,  on  said  cheque 
being  honored.  August  16th,  1880."  The  cheque  was  duly 
honored.  There  was  no  consideration  given  by  the  defendant  or 
received  by  the  plaintiffs  in  satisfaction  of  the  said  sum  of 
1257.  7&  tf(Z.,  other  than  the  cheque  for  1007. 

5.  The  action  was  tried  on  the  2nd  of  December,  1881,  and 
judgment  was  given  for  the  defendant  on  the  12th  of  January, 
1882 ;  the  judge  holding  that  the  payment  to  and  acceptance  by 
the  plaintiffi  of  the  cheque  for  1002L  in  settlement  of  their  daim 
for  1257.  7s.  9d.  was  a  good  accord  and  satisfaction,  by  reason  of 
the  cheque  being  a  negotiable  security,  although  the  payment 
of  1007.  in  cash  would  not  have  been  a  good  accord  and  satisfac- 
tion. 

The  questions  for  the  opinion  of  the  Court  were, — firsts  whether 
the  payment  by  the  defendant  to  the  plaintiff  of  the  cheque 
for  10021  in  settlement  of  their  debt  of  1257.  Is.  9d.  was  a  good 
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1882        acoord  and  satisfaction  of  the  whole  of  the  plaintiffs'  debt> — 
GoDDABD^  secondly,  whether  the  plaintiffs  were  entitled  to  judgment  for  the 

Brourhf  for  the  plaintiffs.  This  case  falls  within  the  role  laid 
down  by  Pratt,  CJ.,  in  Oumher  y.  Wane  (1),  that  a  debt  is  not 
satisfied  by  the  receipt  of  a  security  of  equal  degree  for  a  smaller 
sum.  To  make  it  enure  as  a  satisfaotion,  there  must  be  a  collateral 
agreement  that  the  lesser  amount  shall  be  received  in  satisfiGUstion 
of  the  larger.  The  cheque  here  was  not  a  negotiable  instrument, 
nor  was  it  received  as  such ;  it  was  accepted  as  cash  conditionally 
on  its  being  duly  honored,  as  appears  from  the  form  of  the  receipt. 
The  reason  for  the  distinction  between  a  payment  in  cash  and  a 
payment  by  a  negotiable  security  is  clearly  stated  by  Alderson,  B., 
in  Sibree  v.  Tripp  (2) :  **  It  is  undoubtedly  true  that  payment  of  a 
portion  of  a  liquidated  demand  in  the  same  manner  as  the  whole 
liquidated  demand  ought  to  be  paid  is  payment  only  in  part, 
because  it  is  not  one  bargain,  but  two,  viz.  payment  in  part  and 
an  agreement,  without  consideration,  to  give  up  the  residue.  If 
for  money  you  give  a  negotiable  security,  you  pay  it  in  a  different 
way.  The  security  may  be  worth  more  or  less :  it  is  of  uncertain 
value."  And  Parke,  B.,  says  (3) :  *'  It  is  dear,  if  the  claim  be  a 
liquidated  and  ascertained  sum,  payment  of  part  cannot  be 
^isfaetion  of  the  whole.  If  the  contract  be  by  bond  or  covenant, 
it  can  be  determined  only  by  something  of  an  equal  or  higher 
value:  but,  upon  a  mere  simple  contract,  it  is  clear  that  the 
debtor  may  give  anything  of  inferior  value  in  satisfaction  of  the 
sum  due,  provided  it  be  not  part  of  the  sum  itself."  And  further 
on :  *'  Again,  a  sum  of  money  payable  at  a  different  time  is  a  good 
satisfaction  of  a  larger  simi  payable  at  a  future  day :  Com.  Dig. 
Aceord.  (B.  2.)  In  the  present  case  (supposing  it  a  liquidated 
demand),  the  satisfaction  is  by  giving  a  different  thing,  not  part  of 
the  sum  itself,  having  different  properties.  It  may  be  of  equal 
value,  but  that  we  cannot  enter  into;  it  is  sufficient  that  the 
parties  have  so  agreed.  The  case  of  Andrew  v.  Bouffhey  (4)  is  an 
authority  in  support  of  this  view." 

(1)  Str.  426.  (3)  15  M.  &  W.  at  p.  33. 

(2)  15  M.  &  W.  23,  37 ;  16  L.  J.  (Ex.)  348.         (4)  Dyer,  75.  a. 


VOL.  IX.  QUEENS  BENCH  DIVISION.  S9 


[HuDDLESTON,  B.  Sibree  y.  Tripp  (1),  if  it  does  not  oyeirole,  is 
entirely  inconsistent  with  Cumber  y.  Wane.  (2)  ]  goddabd 

This  case  is  qnite  beside  Sibree  v.  Tripp.  (1)  There,  there  was  o*Bbisn. 
a  distinct  consideration  for  the  accord  besides  the  giving  of  the 
new  promissory  notes  and  the  acceptance  of  them  by  the  de- 
fendant^  viz.  the  patting  an  end  to  litigation  between  the  parties. 
Here,  the  finding  of  the  jndge  in  par.  4  of  the  case  is,  that  it  was 
the  money  and  not  the  cheque  that  was  accepted  in  satisfaction. 
It  was  a  conditional  payment;  and  there  was  no  consideration 
for  the  abandonment  of  the  excess.  The  ruling  was  therefore 
wrong* 

Woodtoard,  for  the  defendant^  was  not  heard. 

Gboye,  J.  I  am  of  opinion  that  the  decision  of  the  county 
court  judge  was  right.  The  difiSculty  arose  from  the  rule  laid 
down  in  Cumber  v.  Wane.  (2)  But  that  doctrine  has  been  much 
qualified,  and  I  am  not  sure  that  it  has  not  been  overruled.  In 
Sibree  v.  Tripp  (1)  the  judgments  of  Parke  and  Alderson,  B.B., 
are  strong  expressions  of  a  contrary  opinion.  That  case,  in,  which 
it  was  held  that  the  acceptance  of  a  negotiable  security  for  a 
smaller  amount  may  be  in  law  a  satisfaction  of  a  debt  of  a  greater 
amount^  is  a  direct  authority  that  the  giving  of  a  negotiable  secu- 
rity is  not  within  the  rule  of  Cumber  v.  Wane.  (2)  That  was  a 
just  and  proper  decision,  and  must  govern  this  case.  It  is  said 
that  part  of  the  consideration  there  was  the  putting  an  end  to 
litigation  between  the  parties.  Non  constat  that  there  was  not  a 
stoppage  of  litigation  here.  It  is  further  said  that  the  accept- 
ance of  the  cheque  here  was  conditional  only.  Possibly  that 
might  make  the  consideration  of  less  value.  To  say  that  you 
may  receive  something  which  is  not  money, — a  chattel,  for 
instance,  of  inferior  value, — but  that  you  cannot  receive  money, 
is  to  my  mind  a  very  singular  state  of  the  law.  I  cannot  see  why 
the  same  reasoning  should  not  apply  to  a  chattel  as  to  money. 
It  is  enough,  however,  to  say  that  I  think  the  decision  of  the 
county  court  judge  was  right 

HuDDLESTON,  B.    I  am  of  the  same  opinion,  and  upon  the 
(1)  16  M.  &  W.  23.  (2)  Str.  426. 
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1882  gronnd  upon  which  the  county  court  judge  decided  this  case, 
^GoDDAizD~  ^iz.  that  there  was  a  good  aceord  and  satisfaction  by  reason  of 
O'BwEx  *^®  cheque  being  a  negotiable  security.  The  doctrine  of  Cumber 
V.  Wane  (1),  if  not  actually  overruled,  has  been  very  much 
qualified.  In  the  notes  to  that  case  in  the  8th  edition  of  Smith's 
Leading  Cases,  at  p.  363,  it  is  said :  "  In  Sibree  v.  Tripp  (2),  the 
case  of  Cumber  y.  Wane  (1)  was  much  observed  upon,  and  the 
decision  qualified  to  this  extent,  that  a  negotiable  security  may 
operate,  if  so  given  and  taken,  in  satisfaction  of  a  debt  of  greater 
amount ;  the  circumstance  of  negotiability  making  it  in  fact  a 
different  thing  and  more  advantageous  than  the  original  debt, 
which  was  not  negotiable."  The  rule  cannot  be  better  stated 
than  it  is  in  the  same  note,  at  p.  366  :  ^'  The  general  doctrine  in 
Cumber  v.  Wane  (1),  and  the  reason  of  all  the  exceptions  and 
distinctions  which  have  been  engrafted  on  it,  may  perhaps  be 
summed  up  as  follows,  viz.  that  a  creditor  cannot  bind  himself  by 
a  simple  agreement  to  accept  a  smaller  sum  in  lieu  of  an  ascer* 
tained  debt  of  larger  amount,  such  an  agreement  being  nudum 
pactum.  But,  if  there  be  any  benefit,  or  even  any  legal  possi- 
bility of  benefit,  to  the  creditor  thrown  in,  that  additional  weight 
will  turn  the  scale,  and  render  the  consideration  sufficient  to 
support  the  agreement.''  For  these  reasons,  I  am  of  opinion  that 
this  appeal  must  be  dismissed,  with  costs. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiffs :  With  dt  Watts. 
Solicitors  for  defendant :  Bates  dt  JeUicarse. 

(1)  Str.  426.  (2)  15  M.  &  W.  26. 

J.  & 


Motion  for  a  rale  nisi  calling  upon  the  jastices  of  Middlesex  at 
quarter  sessions  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  hear  and  determine  an  appeal  against  the 
order  of  a  metropolitan  police  magistrate. 

Upon  a  complaint  made,  under  s.  75  of  the  Metropolis  Local 
Management  Amendment  Act,  1862  (1),  against  thd  applicant  for 

(1)  By  8. 75  of  the  Metropolis  Local  ings  therefrom  amounts  to  or  exceeds 

Management  (Amendment)  Act,  1862,  fifty  feet  .   .   .  such  general  line  of 

'^Xohnilding  shall,  without  the  consent  buildings  to  he  decided  by  the  super- 

in  writing  of  the  Metropolitan  Board  intending  architect  to  the  Metropolitan 

of  Works,  he  erected  beyood  the  general  Board  of  Works  for  the  time  being; 

line  of  buildings  in  any  street  ...  in  and  in  case  any  building  ...  be 

which  the  same  is  ntuate,  in  case  the  erected  without  such  consent  ...  it 

distance  of  such  line  of  buildings  from  shall  be  lawful  for  the  vestry  of  the 

the  highway  does  not  exceed  fifty  feet,  parish   or  the   Board  of  Works   for 

or  within  fifty  feet  of  the  highway  the  district  in  which  such  building  is 

where  the  distance  of  the  line  of  build-  situate  to  cause  to  be  made  complaint 
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THE  QUEEN  v.  THE  JUSTICES  OF  MIDDLESEX.  1882 

Rk  ELSD.ON.  May  2. 

MttropOU  Loctd  Management  Act,  1855  (18  <fe  19  Vict.  c.  120),  s.  231— Afc^ro- 
polU  Local  Management  Amendment  Act,  1862  (25  A  26  Vict.  c.  102), 
s.  75 — JtMtice  of  the  Peace — Appeal — Quarter  Sessions — WTuther  Appeal 
lies  to  Quarter  Sessions  from  Order  of  Justice /(rr  Demolition  of  Building. 

An  appeal  to  quarter  sessions  will  not  lie  against  the  order  of  a  justice  directing 
the  demolition  of  buildings  under  s.  75  of  the  Metropolis  Local  Management 
Amendment  Act^  1862. 

By  8.  231  of  the  Metropolis  Local  Management  Act,  1855,  any  person  aggrieved 
by  any  adjudication  of  a  justice  "  with  respect  to  any  penalty  or  forfeiture  under 
the  provisions  of  the  Act"  may  appeal  to  quarter  sessions. 

By  8.  75  of  the  Metropolis  Local  Management  Amendment  Act,  1862  (which, 
by  s.  110,  is  to  be  construed  as  one  Act  with  the  Act  of  1855),  where  a  building 
15  cncted  beyond  the  general  line  of  buildings  in  a  street  without  the  consent  of 
the  Metropolitan  Board  of  Works,  a  justice  of  the  peace  is  empowered,  upon 
complaint  made  and  after  inquiry  held  as  the  Act  directs,  to  order  the  o^vner 
or  occupier  to  demolish  the  building,  and  in  default  of  compliance  with  the 
order  the  vestry  of  the  parish  or  Board  of  Works  for  the  district  shall  demolish 
the  building,  and  may  remove  and  sell  tlie  materials,  and  recover  the  expenses  of 
80  doing  from  the  owner  or  occupier : — 

Held,  that  the  order  of  a  justice  directing  the  demolition  of  a  building  under 
8.  75  of  the  Act  of  1862,  was  not  an  adjudication  "  with  respect  to  a  penalty  or 
forfeiture"  within  s.  231  of  the  Act  of  1855,  and  therefore  that  no  appeal  to 
quarter  sessions  would  lie  against  tho  order. 
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1882       haying  erected,  as  owner,  a  building  beyond  the  general  line  of 


V. 

Justices  op 
M1DDLE8BZ. 


THsQmKN  buildings  in  the  street  contrary  to  the  proyisions  of  the  section, 
a  police  magistrate  made  an  order  under  the  section  directing 
the  demolition  of  the  building. 

The  applicant  having  entered  an  appeal  to  quarter  sessions 
against  this  order,  the  appeal  came  on  for  hearing  and  the  sessions, 
upon  an  objection  to  the  jurisdiction  being  taken  by  the  re- 
spondent's counsel,  refused  to  exercise  jurisdiction. 

OhanneH,  for  the  applicant.  An  appeal  will  lie  against  the 
order  under  s.  231  of  the  MetropoUs  Local  Management  Act, 
1855.  The  order  is  an  *' adjudication  or  determination  in  respect 
of  a  penalty  or  forfeiture "  within  s.  231.  If  any  fine,  however 
smaU,  had  been  imposed  it  is  clear  there  would  be  an  appeal ; 
it  is  a  startling  result  if  no  appeal  lies  where  the  owner's  house 
may  be  pulled  down,  and  the  materials  removed  and  sold.     It  is 


thereof  before  a  jastice  of  the  peace 
who  shall  thereupon  issue  a  summons, 
requiring  the  owner  or  occupier  of  the 
premises  ...  to  appear  at  a  time  and 
place  to  be  stated  in  the  summons 
to  answer  such  complaint;  and  if  at 
the  time  and  place  appointed  in  such 
summons  the  said  complaint  shall  be 
proved  .to  the  satisfaction  of  the  justice 
before  whom  the  same  shall  be  heard, 
such  justice  shall  make  an  order  in 
writing  on  such  owner  or  occupier 
.  •  .  directing  the  demolition  of  any 
such  building*  ...  or  so  much  thereof 
as  may  be  beyond  the  said  general 
line  so  fixed  as  aforesaid,  within 
such  time  as  such  justice  shall  con- 
sider reasonable,  and  shall  also  make 
an  order  for  the  payment  of  the  costs 
incurred  up  to  the  time  of  hearing; 
and  in  default  of  the  building  com- 
plained of  being  demolished  within  the 
time  limited  by  the  said  order,  the 
said  vestry  or  board  shall  forthwith 
enter  the  premises  to  which  the  order 
relates,  and  demolish  the  building  .  .  . 


complaioed  of,  and  do  whatever  may 
be  necessary  to  execute  the  said  order, 
and  may  also  remove  the  materials  to 
a  convenient  place,  and  subsequently 
sell  the  same,  as  they  think  fit;  and 
all  expenses  incurred  by  the  said 
vestry  or  board  in  carrying  out  the 
said  order  and  in  disposal  of  the  said 
materials  may  be  recovered  from  the 
owner  or  occupier  of  the  premises  by 
action  at  law,  or  in  a  summary  manner 
before  a  justice  of  the  peace,  at  the 
option  of  the  said  vestry  or  board." 

By  s.  110  ^  this  Act  and  (inter  alia) 
the  Metropolis  Management  Act,  1855, 
shall  be  construed  together  as  one 
Act." 

By  8.  231  of  the  Metropolis  Local 
Management  Act,  1855,  <'  If  any  person 
feel  aggrieved  by  any  adjudication  or 
determination  of  any  justice  or  justices 
with  respect  to  any  penalty  or  for- 
feiture under  the  provisions  of  this 
Act,  such  party  may  appeal  to  the 
general  or  quarter  sessions.'' 
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conceded  that  the  words  "  penalty  or  forfeiture ''  in  the  Act  of       1882 
1855  mean  ''  money  penalty  or  forfeiture/'  but  it  is  contended   Thb  Quibn 
that  the  legislature  intended  "  penalty  or  forfeiture  "  to  hare  a  jusn^  of 
wider  meaning,  which  would  include  this  case,  when  applied  to   Middliskx. 
the  subsequent  Act  of  1862. 

LoBD  CoLEBiDGE,  G.J«  I  am  of  opinion  that  this  rule  should 
be  refused.  I  am  conscious  that  the  question  argued  before  the 
Court  is  an  important  one,  but  my  mind  is  clear  upon  it^  and  I  do 
not  think  it  well  to  encourage  any  doubt  where  I  feel  none. 

I  am  of  opinion  that  there  is  no  appeal  against  the  order  of  a 
justice,  made  under  s.  75  of  the  Metropolis  Local  Management 
Amendment  Act,  1862,  for  the  demolition  of  a  building  brought 
out  beyond  the  general  line  of  the  street  Haying  regard  on  the 
one  hand  to  the  interest  of  the  public,  and  on  the  other  to  the 
small  amount  of  property  affected,  I  do  not  think  it  is  a  yery 
strong  or  unreasonable  enactment.  It  is  a  very  beneficial  one  as 
r^rards  the  public,  and  if  used  against  an  indiyidual,  does  not 
in  any  ordinary  or  reasonable  sense  cause  ^'  forfeiture "  of  his 
property.  Fart  of  his  property  no  doubt  may  be  taken  away,  but 
he  obtains  a  sort  of  compensation  in  the  increased  yalue  of  that 
which  remains  in  his  hands. 

Now  s.  75  does  not  giye  an  appeal  in  terms.  The  question 
then  arises  whether  the  appeal  giyen  by  s.  231  of  the  Metropolis 
Local  Management  Act»  1855,  applies.  It  was  properly  admitted 
that  the  words  **  penalty  or  forfeiture  "  in  s.  231,  mean  money 
penalty  or  forfeiture  only,  and  that  if  the  question  rested  upon 
the  earlier  Act  alone,  it  could  not  be  contended  that,  under 
these  words,  an  appeal  would  lie  against  an  order  for  the  demo- 
lition of  a  building.  But  it  is  said  to  be  at  least  arguable 
that  "penalty  or  forfeiture,"  should  be  construed  with  respect 
to  the  Act  of  1862  as  haying  a  different  meaning,  which  would 
indude  the  present  case,  and  that,  reading  the  two  Acts  to- 
gether, the  proyisions  of  s.  231  as  to  an  appeal  apply  to  the 
present  case.  I  think  the  words  ''penalty  or  forfeiture,''  haye 
precisely  the  same  sense  in  the  later  as  in  the  earlier  Act 
Sect.  102  of  the  later  Act  makes  proyisions  for  the  recoyery  of 
penalties  or  forfeitures  imposed  by  that  Act,  and  uses  the  yery 
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1882        same  words  as  are  used  in  s.  227  of  the  earlier  Act.    It  being 
Thk  Queen  admitted  that  "  penalty  or  forfeiture  "  in  the  earlier  Act  would 
JUSTICES  OF  "°*  include  this  case  I  think  it  is  a  very  strong  argument,  when 
Middlesex,   exactly  the  same  words  are  used  with  respect  to  the  recovery  of 
penalties  and  forfeitures  in  the  later  Act,  that  '<  penalty  or  forfei- 
ture "  mean  the  same  thing  in  the  later  as  in  the  earlier  Act, 
and  therefore  do  not  include  this  case.    It  is  a  well-known  rule 
that  express  words  are  necessary  in  a  statute  to  give  an  appeal^ 
and  I  can  find  no  such  words  in  either  of  these  Acts. 

Groye,  J.  I  am  of  the  same  opinion.  It  is  said  to  be  a  hard- 
ship that  an  appeal  should  not  lie  from  the  justice's  order  to 
demolish  part  of  a  building,  although  where  a  small  fine  is 
imposed  an  appeal  is  given.  But  looking  at  the  Acts  of  Parlia- 
ment, I  entertain  no  reasonable  doubt  upon  the  construction  of 
them.  In  the  earlier  Act,  the  words  "penalty  or  forfeiture" 
are  in  all  cases  used  as  meaning  money  penalty  or  forfeiture. 
In  my  opinion  these  words  have  the  same  meaning  in  the  second 
Act.  If  Mr.  Channell's  argument  be  correct  a  much  wider  signi- 
fication would  be  given  to  them  in  the  second  Act  than  in 
the  first  They  would  include  all  forfeitures  of  a  person's 
estate — all  cases  in  which  he  suffered  in  person  or  property.  I 
think  we  should  be  legislating,  and  not  interpreting  the  Act  of 
1862,  if  we  acceded  to  that  argument.  I  agree  with  my  Lord 
that  this  rule  should  be  refused. 

Bide  refused. 
Solicitors  for  applicant :  Last  dt  Sons. 

W.  A.      • 
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GORDON  V.  JENNINGS.  1882 

THE  CARDIFF  DISTRICT  AND  PENARTH  HARBOUR  TRAMWAYS    _  ^""^  ^^ 
COMPANY,  Garnmhkes. 

Attachment  of  Debts — Garnishee   Order — Wages  Attachment  Abolition  Act, 
1870  (33  A  34  Viet  c.  30),  s.  l^Salary  of  Secretary  attachable. 

The  salary  of  a  secretary  to  a  company  amounting  to  2001,  a  year  is  not  ^  wages  " 
of  a  "^  servant "  withiathe  Wages  Attachment  Abolition  Act  (83  &  84  Vict.  c.  80) 
and  is  therefore  not  exempted  from  attachment  by  that  Act. 

Appeal  from  the  order  of  a  judge  at  chambers  dismissiiig  an 
appeal  from  an  order  made  by  the  district  registrar  at  Cardiff  for 
the  attachment  in  ezecation  of  a  sum  of  502.,  being  a  debt  dne 
to  the  defendant,  against  whom  judgment  had  been  recovered, 
from  the  garnishees. 

It  appeared  that  the  judgment  debtor  was  employed  as  secretary 
to  the  garnishees'  company,  that  his  duty  was  to  attend  at  their 
office  daily,  to  keep  their  accounts,  and  generally  perform  the 
duties  of  a  secretary,  and  that  his  remuneration  was  a  salary 
of  2002.  a  year,  payable  quarterly.  The  602.  attached  was  a 
quarter's  salary  due  to  him  as  such  secretary. 

Lamaison,  for  the  judgment  debtor,  moved  by  way  of  appeal. 
This  debt  is  not  subject  to  attachment  by  virtue  of  the  provisions 
of  the  Wages  Attachment  Abolition  Act  (33  &  34  Yict.  c  30), 
&  1.  By  that  Act  it  is  enacted  that  after  the  passing  of  the  Act 
no  order  for  the  attachment  of  the  wages  of  any  servant,  labourer, 
or  workman  shall  be  made  by  the  judge  of  any  court  of  record  or 
inferior  court  It  is  admitted  that  the  word  *'  servant,"  as  used  in 
this  Act,  cannot  be  construed  in  its  broadest  sense,  but  it  is  con- 
tended that  such  a  servant  as  the  judgment  debtor  comes  within 
it.  The  intention  was  to  exempt  the  wages  of  persons  earning 
only  sums  of  moderate  amount  essential  to  their  daily  subsistence. 
A  person  in  the  position  of  the  judgment  debtor  is  birly  within 
the  scope  of  the  Act  It  is  submitted  that  the  wages  of  a  derk 
would  be  within  the  Act  It  is  not  because  the  employment  and 
its  remuneration  in  this  case  are  called  by  the  more  pretentious 
names  of  **  secretary  "  and  *^  salary  "  that  the  case  is  to  be  excluded 
if  really  within  the  scope  of  the  Act.    The  amount  earned  here  is 
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1882        really  not  so  mnch  more  than  might  be  earned  sometimeB  by 
Gordon      persons  coming  within  the  term  ''  workman." 
JmrsisQB.        ^*  '^*  Euffhes,  for  the  judgment  creditor,  was  not  called  npon  to 
shew  canse. 

Oboye,  J.  I  am  of  opinion  that  the  order  of  the  judge  was 
correct.  We  must  construe  the  word  ^'  servant/'  as  used  in  this 
Act»  having  regard  to  the  subject-matter  and  the  intention  of  the 
Act^  and  also  its  collocation  with  other  words.  In  one  sense  a 
secretary  of  state  is  a  servant,  but  obviously  the  statute  cannot  be 
meant  to  apply  to  every  person  who  may  be  called  a  servant  in 
any  sense  of  the  term.  The  intention  of  the  Act  is  to  abolish  the 
attachment  of  '^  wages."  Now  it  may  be  that  the  term  ^'  wages," 
according  to  the  etymological  meaning  of  the  word,  may  be 
correctly  applied  to  any  remuneration  for  services,  but  it  seems 
to  me  that  the  popular  signification  must  be  looked  to.  The 
term  ^ wages"  is  not  applied  to  the  remuneration  of  a  high  or 
important  officer  of  the  state  or  a  company,  for  instance,  but 
to  that  of  domestic  servants,  labourers,  and  persons  of  a  similar 
description.  Taking  the  collocation  of  the  word  '*  servant "  with 
<< workman"  and  '^ labourer,"  it  is  obvious  that  the  reasonable 
application  of  the  Act  is  to  persons  of  small  means — ^to  servants, 
such  as  labourers  and  workmen  receiving  small  wages  at  short 
periods.  What  is  the  position  of  the  judgment  debtor  here  ?  He 
is  a  secretary  paid  a  salary  of  200Z.  a  year  by  quarterly  payments. 
I  do  not  think  his  position  and  remuneration  can  be  said  to  come 
within  the  same  description  as  those  of  menial  servants  or  labourers. 
His  salary  is  more  than  sufficient  to  keep  life  up ;  his  salary  and 
employment  are  such  as  many  persons  in  the  position  of  gentle- 
men are  sometimes  glad  to  get.  No  doubt  cases  might  arise  in 
which  it  would  be  difficult  to  draw  the  line,  but  I  am  clearly  of 
opinion  that  this  case  is  not  within  the  Act. 

Lopes,  J.  I  also  think  the  decision  of  the  judge  was  right. 
The  question  is  whether  the  judgment  debtor  was  a  '' servant, 
labourer,  or  workman  "  receiving  **  wages  "  within  the  meaning  of 
the  Act.  It  is  important  to  consider  the  object  of  the  Act  in 
order  to  determine  this  question.  It  seems  obvious  from  the 
terms  used  that  the  object  was  to  except  from  the  liability  to 
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atfachment  of  debts  the  case  of  persons  who  wonld  be  likely  to        1882 
be  depriyed  of  their  daily  means  of  subsistence  by  having  their     Gordon 
earnings  attached  in  the  hands  of  their  employers.    I  do  not    ^^^^^g 
think  that  a  person  in  the  position  of  the  judgment  debtor  comes 
within  the  language  or  the  spirit  of  the  Act.    To  be  within  the 
Act  I  think  a  person  must  be  earning  what  would  be  popularly 
called  **  wages."    For  these  reasons  I  think  the  appeal  must  be 

dismissed. 

Appeal  dismissed. 

Solicitor  for  judgment  creditor :  H.  E.  Sullivan. 
Solicitor  for  judgment  debtor :  Thomas  Hulbert. 

B.  L. 


THE  QUEEN  v,  DTOTT  and  othebs,  Justioxs  of  Staffobdbhibb,  and         May  22. 
R.  T.  K.  LEVETT.  

Pear — Poor-raU — NoUce — PvStUcation  —  Extrd-'parochial  Places — PuHtcation 
of  Poor^-rate  in  Parishes  where  no  Church  or  Chapel — 17  G^o,  2,  c.  3,  s,  1 
—1  Wm.  4  <fe  1  Vict.  e.  45,  s.  2—20  Vict.  c.  19,  s.l.\ 

By  17  Geo.  2,c.  3,  s.  1,  public  notice  of  every  rate  for  the  relief  of  the  poor 
shall  be  given  in  the  parish  church  the  next  Snnday  after  the  allowance  of  the 
rate  by  the  justices,  "  and  no  rate  shall  be  esteemed  or  reputed  valid  and  suffi- 
cient 80  as  to  collect  or  raise  the  same  nnless  such  notice  shall  have  been  given ;  ** 
and  by  7  Wm.  4  &  1  Vict.  c.  45,  a  written  notice,  to  be  affixed  on  the  doors  of 
all  the  churches  or  chapels  in  the  parish,  is  substituted  for  any  notice  theretofore 
by  any  law  or  statute  given  in  churches  or  chapels.  By  20  Vict.  c.  19,  s.  1,  every 
eztrftrparochial  place  wherein  no  rate  is  levied  for  the  relief  of  the  poor  shall  for 
all  purposes  of  assessment  to  the  poor-rate  and  the  relief  of  the  poor  "  be  deemed 
a  parish.'' 

The  overseer  of  a  parish  which,  before  the  passing  of  20  Yict.  c.  19,  was  an 
extrft-parochial  place,  made  a  rate  for  the  relief  of  the  poor,  but  did  not  publish 
any  notice  of  the  rate  within  the  parish,  in  which  there  was  no  church  or 
chapel : — 

Hdd^  that  the  rate  could  not  be  collected. 

BuLE,  obtained  by  the  overseer  of  the  poor  of  the  parish  of 
Hopwas  HaySy  in  Staffordshire,  calling  upon  certain  justices  of  the 
peace  of  Staffordshire  and  R  T.  E.  Levett  to  shew  cause  why 
the  justices  should  not  issue  a  distress  warrant  to  enforce  payment 
by  Levett  of  the  amount  of  a  rate  made  for  the  relief  of  the 
poor  of  the  parish. 

Hopwas  Hays  was,  until  the  passing  of  20  Vict.  c.  19,  an  extra- 
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1882        parochial  place,  and  by  yirtae  of  that  Act  became  a  parish  for  the 
The  Qum   purposes  (amongst  others)  of  the  relief  of  the  poor. 
jy^'  In  1864  the  parish  was  added  to  the  Tamworth  Union. 

In  October,  1881,  the  overseer  of  the  poor  of  the  parish  of 
Hbpwas  Hajs  made  a  rate  to  cover  arrears  of  calls  for  contribu- 
tion to  the  Tamworth  Union,  and  Levett  was  assessed  in  the  sum 
of  £47. 

The  parish  contains  no  church  or  chapel,  and  but  one  house,  a 
gamekeeper's  lodge. 

There  was  no  publication  of  the  rate  within  the  parish  of  any 
kiud. 

Levett  having  been  summoned  before  the  justices  to  shew 
cause  why  he  should  not  pay  the  amount  of  his  assessment,  they 
dismissed  the  summons. 

A.  Olen,  for  K  T.  E.  Levett,  shewed  cause.  The  rate  could 
not  be  collected  because  there  was  no  publication  within  the 
parish.  By  17  Oeo.  2,  c  3,  s.  1  (1),  public  notice  of  the  rate 
is  a  condition  precedent  to  its  validity.  There  must  be  publi- 
cation of  some  kind  within  the  parish,  or  there  could  be  no 
appeal  against  the  rate  to  quarter  sessions.  It  is  not  necessary 
to  contend  that  no  rate  could  be  enforced  in  places  which  were 
extra-parochial  before  the  passing  of  20  Vict.  c.  19,  and  in  which 

(1)  17  Geo.  2,  c.  3,  s.  1,  after  re-  so  as  to  collect  and  raise  the  same, 

citing  that  ''great  inconveniences  do  unless  such   notice  shall   have  been 

often  arise  in  parishes,  townships  and  given.'* 

places  by  reason  of  the  unlimited  power         By  7  Wm.  4  &  1  Vict.  c.  45,  s.  2, 

of  thechurchwaidensandoverseersof  the  all  notices,  which  under  or  by  virtue  of 

poor,  who  frequently  on  frivolous  pre-  any  law  or  statute  have  been  heretofore 

tences  and  for  private  ends  make  unjast  given  in  churches  or  chapels  during  or 

and  ill^l  rates  in  a  secret  and  clandes-  after  divine  service,  shall  be  reduced 

tine  manner "  enacts  that  "  church-  into  writing,  and  copies  thereof  shall, 

wardens  and  overseers  or  other  persons  previously  to  the  conmiencement  of 

authorized  to  take  care  of  the  poor  in  divine  service  on  the  several  days  ou 

every  parish,  township,  or  place  shall  which  such  notices  have  been  heretofore 

give  or  cause  to  be  given  public  notice  given  in  the  church  or  chapel  of  any 

in  the  church  of  every  rate  for  the-  parish  or  place,  be  affixed  on  or  near  to 

relief   of   the   poor,  allowed   by  the  the  doors  of  all  the  churches  or  chapels 

justices  of  the  peace,  the  next  Sunday  within  such  parish  or  place,  and  such 

after  the  same  shall  have  been  so  al-  notices  when  so  affixed  shall  be  in  lieu 

lowed ;  and  that  no  rate  shall  be  es-  of  and  as  a  substitution  for  the  notices 

teemed  or  reputed  valid  and  sufficient,  heretofore  given  as  aforesaid,  and  sliall 
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there  is  no  church  or  chapel.    Possibly  in  such  cases  publication        l£82 
in  some  other,  approximate  mode  might  be  sufficient    7  Wm.  4  Tbk  Qubkn 
&  1  Vict.  c.  45,  only  alters  the  mode  of  publication  provided  by      Dyon- 
17  Geo.  2,  c.  3.   Finney  v.  Oodfreij  (1)  is  no  authority  in  favour 
of  the  overseer. 

[He  also  referred  to   Sibhaid  v.  Boderiok  (2),  and  Beg.  v. 
MarrioU  (3).] 

W.  O.  Harrison,  Q.O.,  and  Masterman,  for  the  overseer,  supported 
the  rule.  Before  the  passing  of  17  Geo.  2,  c.  3,  a  rate  was  good 
without  any  publication  at  all.  The  true  construction  of  that  Act 
is  that  no  rate  should  be  esteemed  valid  in  any  of  the  places 
dealt  with  by  the  Act  unless  the  notice  was  given.  The  7  Wm.  4 
&  1  Vict.  c.  45  only  applies  to  that  class  of  notices  which,  at 
the  time  of  the  passing  of  the  Act,  were  to  be  published  in 
churches  or  chapels,  and  therefore,  does  not  affect  the  question. 
If  the  opposite  contention  prevailed  the  object  of  20  Vict.  c.  19, 
which  was  passed  to  bring  eztia-parochial  places  within  the  rating 
Act9,  would  be  wholly  defeated  where  those  places  contained  no 
church  or  chapel,  for  no  rate  could  then  be  levied  in  them. 
Sect  9  of  20  Vict.  c.  19,  shews  that  the  legislature  contemplated 
the  existence  of  places  without  any  church  or  chapeK  A  condi- 
tion precedent  which  is  physically  incapable  of  performance 
cannot  be  imported  into  the  Act.  The  judgment  of  James,  V.C., 
in  Finney  v.  Godfrey  (1)  is  an  authority  in  favour  of  this  view. 

Grove,  J.  It  is  impossible  to  escape  from  the  express  pro- 
hibitory words  of  17  Geo.  2,  c.  3,  and  I  am  of  opinion  that 
the  Court  must  give  effect  to  them  and  discharge  this  rule.  It 
would  be  making  legislation,  and  not  interpreting  the  language 
of  the  statutes,  were  the  Court  to  say  that  the  rate  could  be  levied 
without  any  previous  publication.     It  may  be  that  where  the 


be  good,  valid,  and  efifectual  to  all  deemed  a  parish  for  such  purposes,  and 

intents  and  purposes  whatsoever.  the  justices  of  the  peace  having  juris- 

By  20  Vict.  c.  19,  s.  1,  every  place  diction  over  such  place,  or  over  the 

which  is  or  is  reputed  extr&-parochial,  greater  part  of  it^  may  appoint  over- 

and  wherein  no  rate  is  levied  for  the  seers  of  the  poor  therein, 

relief  of  the  poor,  shall  for  all  the  pur-  (1)  Law  Rep.  9  £q.  356. 

poses  of  the  assessment  to  the  poor-  (2)  11  Ad.  &  £.  38. 

rate,  the  rirlief  of  the  poor,  &c.,  be  (3)  12  Ad.  A  £.  779. 

Vou  IX.  E                                            2 
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1882  language  of  a  statute  is  merely  directory,  and  it  is  impossible  to 
"TraTQuEBN  follow  the  direction,  the  Oourt  would  give  effect  to  the  doctrine 
Dyott  ^^  "  cy-prfes,^  and  say  that  the  direction  should  be  carried  out  as 
nearly  as  possible.  The  maxim  ''nemo  tenetur  ad  impossibilia " 
would  then  apply.  Bat  in  the  present  case  the  words  of  the 
statute  are  not  directory,  but  positive  and  prohibitory.  Sect  I  of 
17  Geo.  2,  c.  3,  after  stating  the  existence  of  strong  reasons  for  the 
enactment  which  follows,  provides  that  publication  of  notice  in  the 
church  shall  be  necessary,  and  that  **  no  rate  shall  be  esteemed  or 
reputed  valid  and  sufficient  so  as  to  collect  and  raise  the  same 
unless  such  notice  shall  have  been  given.''  That  statute  was 
passed  before  extra-parochial  districts  were  subject  to  poor-rates, 
and  in  20  Yict.  c.  19,  applying  rating  powers  to  these  dis- 
tricts, there  is  no  provision,  either  original  or  substituted,  with 
respect  to  publication.  The  cy-prbs  doctrine  does  not  apply.  We 
have  not  to  decide  whether  the  rate  would  have  been  good  if 
published  on  the  only  existing  house,  or  some  other  prominent 
place,  in  the  parish,  because  no  such  thing  was  done;  we  have  to 
decide  whether  the  prohibitory  enactment  in  17  Greo.  2,  c.  8,  can 
be  wholly  done  away  with.  I  am  of  opinion  that  it  cannot. 
Neither  7  Wm.  4  &  1  Vict.  c.  45,  which  alters  the  mode  of  pub- 
lication, nor  20  Vict  c.  19,  repeal  the  Act  of  Geo.  2,  by  which 
publication  is  made  necessary.  Very  likely  a  provision  for  pub- 
lishing a  rate  in  places  where  there  is  no  church  or  chapel  was 
emitted  from  these  statutes  through  a  slip,  but,  if  so,  it  is  for  the 
legislature  to  remedy  it.  It  would  be  very  dangerous  and  going 
4>e7ond  the  office  of  the  judge  to  practically  repeal  the  provisions 
of  the  statute  of  (xeo.  2,  so  far  as  regards  districts  which  contain 
no  church  or  chapel.  I  do  not  think  that  the  case  of  Finney  y. 
-Oodfretf  (1)  appUes.  There  were  no  prohibitory  words  in  the 
•statute  in  question  there — no  provision  in  the  negative  that 
unless  the  thing  directed  to  be  done  was  done  the  order  for 
appearance  would  be  of  no  effect  Besides  the  application  was 
**ex  parte,"  and  James,  V.C.,  simply  directed  publication  of  the 
order  in  what  he  thought,  without  having  heard  argument^  would 
be  a  sufficient  manner.  I  am  of  opinion  that  the  rule  should  be 
discharged. 

(1)  Law  Bep.  9  Eq.  356. 
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KoBTHy  J.    I  am  of  the  same  opinioiu    The  question  depends        1882 
upon  the  statutes  17  Geo.  2,  c.  3,  and  20  Vict,  a  19 ;  for  7  Wm.  4  the  Qubek 
&  1  Vict  c  45,  does  no  more  than  substitute  a  notice  affixed  to      dy^. 
the  church  and  chapel  doors  for  the  public  notice  to  be  given  in 
chuidi  proyided  by  the  statute  of  Geo.  2. 

By  s.  6  of  20  Vict.  c.  19,  the  overseers  appointed  under  the 
Act  are  to  be  subject  to  all  the  obligations  to  which  overseers 
then  or  thereafter  might  be  liable.  One  of  those  obligations  is  to 
observe  the  provisions  of  17  Geo.  2,  c.  3,  and  that  Act  therefore 
applies  to  overseers  appointed,  under  20  Vict  c.  199in  places  with- 
out any  church.  It  is  to  be  observed  that  s.  9  of  20  Vict  c.  19, 
enacts  that,  **  where  any  extra-parochial  place  has  belonging  to 
or  within  it  any  church  or  chapel"  the  bishop  may  authorize  the 
publication  of  banns  there,  shewing  that  the  legislature  contem- 
plated that  there  might  be  an  extrfi-parochial  place  without  any 
church  or  chapel.  The  question  being  whether  the  statute  is  to 
be  treated  as  one  in  which  notice  has  been  deliberately  dispensed 
with  or  has  escaped  observation,  I  come  to  the  conclusion  that  it 
has  escaped  observation.  It  is  a  *'  casus  omissus  "  from  which  no 
inference  can  be  drawn  against  the  necessity  of  notice.  In  Finney 
V.  Oodfrey  (1)  the  statute  contained  no  prohibitory  words,  and  the 
direction  given  by  James,  V.G.,  as  to  posting  the  notice  was  by 
way  of  advice  merely.  The  order  for  appearance  was  in  the 
nature  of  an  order  nisi ;  no  final  decree  could  have  been  drawn 
up  on  the  bill  without  the  leave  of  the  judge,  and  the  defendant 
would  have  been  obliged  to  have  notice  given  him  of  what  had 
taken  place,  and  could  have  had  the  matter  brought  into  Court 
and  argued.  Under  these  circumstances,  the  Vice-Ghancellor  may 
have  felt  himself  at  liberty  tcr  give  a  more  liberal  construction 
to  the  statute  than  if  his  decision  had  been  an  absolute  one.  I 
think  the  case  has  no  application. 

Bide  discharged. 

Solicitors  for  overseer :  Maples,  Teesdale,  &  Co.,  for  J.  Shatc, 
Tatnworih. 
Solicitors  for  B.  T.  E.  Levett :  Pitman  &  Son,  for  Argyle  & 

Son,  Tamworth. 

(1)  Law  Bep.  9  Eq.  356. 

W.  A. 
E  2  2 
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1882  [IN  THE  COURT  OF  APPEAL.] 
April  3. 
BROWN  V.  NORTH. 

Practice — Married  Woman  suing  separately — Security  for  Costs — Order  XVI,, 

rules. 


The  rale  as  to  giving  security  for  costs  before  a  married  woman  can  be  allowed 
to  sue  separately  under  Order  XVL,  rale  8,  is  the  same  as  in  the  ordinary  case 
of  giving  security  for  costs  by  an  appellant,  and  therefore  she  is  to  give  such 
security  if  she  has  no  available  means  to  pay  the  costs  if  she  loses,  but  not  where 
she  has  such  means. 

Appeal  by  the  plaintiff  from  an  order  of  the  Queen's  Bench 
Divisiony  by  which  all  farther  proceedings  in  this  action  were 
ordered  to  be  stayed  until  the  plaintiff  should  give  security  for 
costs  to  the  satisfaction  of  one  of  the  masters. 

The  plaintiff  was  a  married  woman  living  apart  from  her 
husband,  and  she  brought  this  action  without  her  husband  or  a 
next  friend,  having  obtttined  an  order  of  a  master  allowing  her 
to  do  so,  pursuant  to  Order  XYI.,  rule  8.  (1)  The  defendant 
afterwards  applied  for  an  order  to  stay  proceedings  until  the 
plaintiff  gave  security  for  costs,,  but  the  master,  before  whom  the 
application  came,  refused  to  make  such  order,  and  on  appeal  his 
refusal  was  affirmed  by  Williams,  J.,  at  chambers.  The  defendant 
then  appealed  to  the  Court,  and  the  Queen's  Bench  Division 
made  the  order  now  appealed  from  by  the  plaintiff. 

It  appeared  from  the  affidavits  that  the  plaintiff  was  posseesed 
of  an  income  from  the  sum  of  1500Z.  settled  to  her  separate  use, 
but  without  power  to  charge  or  anticipate  the  same.  Besides 
such  money  she  was  entitled  to  lOOOZ.  lent  to  her  brother  on  the 
mortgage  of  certain  patents.  She  was  also  possessed  of  furniture 
to  the  value  of  500I.,  and  of  jewelry  to  the  value  of  2000Z.,  all  of 
which  she  stated  was  in  her  possession  and  for  her  own  separate 
use. 

March  11.    E.  P.  Beed  (fl.  Russell,  Q.G.,  with  him),  for  the 

(1)  By  Order  XVL,  rule  8,  *'  married  husbands  and  without  a  next  friend  on 
women  may,  by  the  leave  of  the  Court  giving  such  security  (if  any)  for  costs 
or  a  judge,  sue  or  defend  without  their     as  the  Court  or  a  judge  may  require." 
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plaintiff.    As  the  plaintiff  has  property  sufficient  to  answer  her        1882 

liability  for  costs,  the  Queen's  Bench  Division  oaght  not  to  have      bbown 

made  this  order  requiring  her  to  give  security  for  costs.    It  is      x  ^ 

not  imperative  that  security  for  costs  should  be  given  to  enable 

ft  married  woman  to  sue  without  joining  her  husband  or  a  next 

friend :  Mariano  v.  Mann.  (1)    And  in  Noel  v.  Nod  (2)  a  married 

woman  was  allowed  under  Order  XVI.,  rule  8,  to  defend  separately 

without  giving  security  for  costs. 

X  WiUSf   Q.Cw,  and  /.   Vesey  Fitzgerald,  for  the  defendant. 

Married  women,  but  for  Order  XYI.,  rule  8,  would  have  no  right 

to  sue  separately,  and  under  that  rnle  it  is  left  to  the  discretion  of 

the  Court  to  allow  them  to  do  so  and  on  what  terms,  and  this 

Court  will  not  alter  what  the  Divisional  Court  has  in  the  exercise 

of  its  discretion  ordered,  unless  it  clearly  appears  that  it  has  done 

so  wrongly.    The  plaintiff  really  has  not  such  property  as  would 

be  available  for  the  defendant's  costs  if  the  defendant  should 

succeed  in  the  action.    Part  of  her  property  is  in  strict  settlement 

without  power  of  anticipation,  and  the  rest  would  in  all  probability 

be  not  forthcoming  should  the  defendant  have  to  enforce  any 

claim  for  costs. 

Cur.  adv.  wit. 

April  8.  BuETT,  L.  J.  In  this  case  an  order  was  made  on  the 
plaintiff,  a  married  woman,  to  give  Fecurity  for  costs,  that  order 
having  been  made  under  the  rule  which  is  applicable  to  the  case 
of  married  women.  It  appeared  from  the  affidavits  that  the 
married  woman  here  had  certain  property  of  her  own,  but  which 
was  settled  to  her  separate  use,  without  power  of  anticipation. 
Oat  of  that  she  could  not  properly  pay  costs.  But  it  was  said  in 
the  affidavits  that  she  also  had  other  property  of  her  own  which 
she  was  entitled  to  for  her  separate  use,  but  as  to  which  there 
was  no  limitation  as  to  anticipation,  and  which  therefore  might  be 
liable  for  the  payment  of  costs.  That  was  not  contradicted  on 
the  other  side,  and  the  judges  in  the  Court  below  accepted  the 
fact  that  she  had  money  available  to  pay  costs ;  but  nevertheless 
they  made  the  order  that  she  should  give  security  for  costs.  It 
struck  us  at  the  time  that  such  order  was  made  on  a  wrong 

(I)  14  Ch.  D.  419.  (2)  13  Cb.  D.  610. 
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1882  principle,  and  we  took  timei  therefore,  to  consult  with  the  other 
Bbown  members  of  the  Court  of  Appeal  in  order  that  we  might  state 
K(WTH  ^hat  in  our  view  is  the  general  rule  which  should  be  followed 
in  reference  to  a  married  woman  giving  security  for  costs  under 
such  an  order  as  the  one  in  question.  We  thought  that  the  rule 
should  be  the  same  as  that  in  the  ordinary  case  of  giving  security 
for  costs  by  an  appellant ;  of  course  there  may  be  special  drcnm- 
stances,  and  we  do  not  attempt  to  lay  down  a  hard  and  fast  rule 
which  never  can  be  departed  from,  but  the  ordinary  rule  is  this, 
that  if  it  is  stated  and  not  denied  that  the  appellant  has  no  means 
to  pay  the  costs  of  the  respondent,  then  the  appellant  must  give 
security  for  those  costs.  That  being  the  general  rule,  subject  to 
exceptions  in  certain  cases,  the  Court  sees  no  reason  why  it 
should  be  departed  from  in  the  case  of  a  married  woman.  If 
she  has  no  available  means  she  cannot  be  allowed  to  put  another 
person  to  the  expense  of  litigation  upon  the  terms  that  if  she 
succeed  she  shall  be  paid  her  costs,  but  if  she  does  not  succeed 
she  shall  not  pay  costs.  As  a  general  rule,  therefore,  if  she  has 
no  available  means,  and  will  go  to  law,  she  must  give  security  for 
costs.  But  if  she  has  available  means  to  pay  costs  if  she  loses, 
the  Court  cannot  see  any  reason  for  adopting  a  different  rule  in 
her  case  to  that  which  is  followed  in  the  ordinary  case,  and  she 
ought  not,  the  Court  thinks,  in  that  case  to  be  obliged  to  give 
security  for  costs.  We  therefore  differ  from  the  judges  below 
and  the  appeal  must  be  allowed. 

HoLKEB,  L.J.  As  a  general  rule  an  appellant  who  has  no 
money  is  obliged  to  give  security  for  costs,  but  where  the  appel- 
lant has  money  no  such  obligation  arises.  It  seems  to  me  that 
there  is  na  reason  for  the  variation  of  that  rule  in  the  case  of 
married  women,  and  therefore  that  the  order  of  the  Court  below 
ought  to  be  reversed. 

Appeal  oihwei. 

Solicitor  for  plaintiff :  W.B.HarU. 
Solicitors  for  defendant :  Jacobs  dt  Vincent 

W.  P. 
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[IN  THE  COURT  OF  APPEAL,]  1882 

May  5. 
TURNER  V.  BRIDGETT.  

WRIGHT,  Claimant. 

Proctiee^Inter^fieader^  Summary ''Decision — Be/erence  hy  Judge  at  Chambers 
to  the  Court— Appeal—Ctmmon  Law  Procedure  Act^  1860  (23  A  24  Vict, 
c.  126),  8$.  14, 17. 


"  '  A  jadge  at  chambers  referred  an  interpleader  summons  to  a  Divisional  Court. 
The  Court  barred  the  claimant  and  decided  the  case  without  ordering  an  inter- 
pleader issue : — 

EeJdj  that  such  decision  was  given  in  exercise  of  the  summary  jurisdiction  of 
a  Court  or  judge  under  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict. 
c.  126),  8. 14,  and  was  therefore  final  and  without  appeal. 

The  okimanty  who  was  the  trustee  in  Uquidation  of  the  defend- 
axA,  against  whom  judgment  had  been  signed  and  execution 
issued  by  the  plaintiflf,  claimed  to  be  entitled  to  the  proceeds  of  a 
levy  made  under  such  ezecutiouy  and  an  interpleader  summons 
was  taken  out  which  came  on  before  Stephen,  J.,  at  chambers, 
and  was  referred  by  him  to  the  Court  The  Queen's  Bench 
Division  accordingly  heard  and  determined  the  matter,  and  by 
their  judgment  they  barred  the  claimant.  The  case  is  reported 
8  Q.  B.  D.  392. 

The  claimant  appealed. 

April  5.  W.  G.  Harrison,  Q.O,  and  0.  Dodd,  for  the 
claimant. 

Charles,  Q.C*,  and  YdverUm,  for  the  execution  creditor,  took  the 
preliminary  objection  that  no  appeal  would  lie.  As  this  case 
arises  out  of  an  interpleader  application  it  is  goyemed  by  the 
Literpleader  Act  (1  &  2  Wm.  4,  c.  58),  and  the  Gommon  Law 
Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  ss.  14,  17.  The 
14th  section  gives  power  to  the  Court  or  judge  to  dispose  of 
certain  interpleader  claims  in  a  summary  manner,  and  in  such 
case,  by  s.  17,  the  decision  of  the  Court  or  judge  is  to  be  finaL 
As  stated  in  Lely  &  Foulkes  Judicature  Acts,  3rd  ed.  p.  491,  in 
their  note  on  this  17th  section,  there  is  no  provision  corresponding 
to  s.  4  of  1  &  2  Wm.  4,  c.  58,  which  gave  power  to  the  Court  to 
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1882  rescind  or  alter  every  order  made  under  that  Act  by  a  single 
TuBNiB  j^K^go  not  sitting  in  open  Court.  It  has  been  held  in  Dodda  v. 
Bbidgett  Shepherd  (1),  that  where  a  judge  at  chambers  disposes  of  the 
merits  of  an  interpleader  in  a  summary  manner  under  the  14th 
section  of  the  Common  Law  Procedure  Act,  I860,  his  decision  is 
by  s.  17  final,  and  that  there  is  no  alteration  in  this  respect  by 
ss.  19  and  50  of  the  Judicature  Act,  1873,  taken  together  with 
Order  I.,  rule  2,  which  expressly  preserves  the  procedure  and 
practice  used  by  the  Common  Law  Courts  under  the  Interpleader 
Acts  (1  &  2  Wm.  4,  c.  58,  and  23  &  24  Vict.  c.  126).  In  this 
case  the  Divisional  Court  to  whom  this  case  had  been  referred 
acted  instead  of  the  judge  at  chambers,  and  so  disposed  of  the 
case  summarily,  and  their  decision  was,  therefore,  according  to 
8. 17,  final  and  without  appeal. 

W.  0.  Harrison^  Q.C.f  and  C.  Dodd,  contra.  In  Ex  parte 
StreeteTf  In  re  Morris  (2),  Jessel,  M.B.,  says :  *^  the  ratio  decidendi 
of  that  case,"  Dodda  v.  Shepherd  (1),  **  appears  to  be  inconsistent 
with  that  of  the  House  of  Lords  in  the  subsequent  case  of  OameU 
V.  Bradley.  (3)  And,  moreover,  if  Dodds  v.  Shepherd  (1)  was 
rightly  decided,  the  provision  of  s.  20  of  the  Appellate  Jurisdiction 
Act,  1876  (39  &  40  Vict.  c.  59),  would  have  been  unnecessary." 
The  case  itself  of  Ex  parte  Streeler,  In  re  Morris  (2),  it  must  be 
admitted  was  not  a  decision  on  the  Interpleader  Acts,  but  as  to 
the  right  of  appeal  in  bankruptcy.  The  decision  of  the  Queeu's 
Sench  Division  in  the  present  case  was  not  given  in  a  summary 
manner.  The  matter  was  referred  by  the  judge  at  chambers 
under  s.  5  of  1  &  2  Wm.  4,  c.  58,  and  the  Court  were  thereupon 
authorized  by  that  section  *^  to  hear  and  dispose  of  the  same  in 
the  same  manner  as  if  the  proceeding  had  originally  commenced 
by  rule  of  Court  instead  of  the  order  of  a  judge." 

[Bbett,  L.  J.  If  the  proceeding  had  originally  commenced  by 
rule  of  Court,  would  not,  according  to  s.  2,  the  decision  of  the 
Court  have  been  final  ?J 

That  section  no  doubt  says,  **  the  judgment  in  any  such  action 
or  issue  as  may  be  directed  by  the  Court  or  judge,  and  the  decision 

(1)  1  Ex.  D.  75.  (2)  19  Ch,  D.  216,  at  p.  220. 

(3)  3  App.  Cas.  944. 
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of  the  Court  or  judge  in  a  summary  maoner  shall  be  final  and        1882 
conclnsiye."    But  it  is  clear,  as  has  been  decided  in   Witt  y.      Tubner 
ParJcer  (1),  that  an  appeal  will  lie  to  the  Court  of  Appeal  from    beidgett. 
the  judgment  in  the  trial  of  an  interpleader  issue.    Here  there 
has  been  a  decision  on  undisputed  facts  which,  under  s.  15  of  the 
Common  Law  Procedure  Act,  1860,  the  judge  is  empowered  to 
gcYe,8s  he  is  also  under  that  section  empowered  to  order  a  special 
ease  for  the  opinion  of  the  Courts  and,  as  enacted  by  s.  16,  error 
can  be  brought  upon  the  judgment  upon  such  special  case. 

Charles,  Q.C.,  in  reply.  As  stated  by  counsel  in  Ex  parte 
Streeter^  In  re  Morris  (2)  the  Court  of  Appeal  since  Oamett  v. 
Bradley  (3)  have,  in  Bvse  v.  Roper  (4),  followed  Dodds  v. 
Shepherd.  (5)  That  case  of  Dodds  v.  Shepherd  (5)  is  not  incon- 
sistent with  Witt  Y.Parker  (l),for  where  the  case  was  not  decided 
summarily  there  was  an  appeal  in  all  trials  of  interpleader  issues, 
and  that  has  not  been  taken  away. 

Cur.  adv.  vtdL 

May  5.  Beett,  L.J.  In  this  case,  which  came  before  Lord 
Justice  Holker  and  myself,  there  was  an  interpleader  summons 
which  was  heard  before  a  learned  judge  at  chambers  and  referred 
by  him  to  tlie  Divisioual  Court.  That  Court  did  not  order  an 
interpleader  issue  but  decided  the  case  by  barring  the  claim. 
From  that  decision  an  appeal  was  brought  to  this  Court,  when  a 
preliminary  objection  was  taken  that  no  appeal  would  lie.  We 
took  time  to  consider  the  matter,  and  we  have  now  come  to  the 
conclusion  that  the  objection  must  prevail  and  that  there  is  no 
appeal,  as  the  sections  of  the  Common  Law  Procedure  Act  relating 
to  interpleader  are  not  repealed  or  altered  by  the  Judicature  Acts, 
which  leave  them  as  they  were  before.  The  rule  to  be  deduced 
from  the  authorities  is  that  upon  anything  which  may  occur  on 
the  trial  of  an  interpleader  issue  there  is  an  appeal  from  the 
judgment  of  the  judge  who  tries  such  issue,  either  with  or  without 
a  jury;  but  that  where  a  judge  at  chambers,  who  hears  an 
interpleader,  summons,  does  not  order  an  issue  but  decides  the 

(1)  46  L,  J.  (Q.BO  450.  (3)  3  App.  Cas.  944. 

(2)  19  Ch.  D.  at  p.  220.  (4)  41  L.  T.  (N.S.)  457. 

(5)  1  Ex.  D.  76. 
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1882  matter  in  the  exercise  of  the  sommary  jurisdiction  given  by  s.  14 
TuuffKB  of  the  Ck>mmon  Law  Procedure  Act»  1860,  his  decision  is  final, 
Bbxtobtt  ^^^  there  is  no  appeal  from  it.  The  authorities  which  were  cited 
before  ns  in  the  argument  draw  that  distinction,  which  in  truth  is 
the  real  distinction  between  the  cases  in  which  there  is^  and  the 
cases  in  which  there  is  not,  an  appeal.  The  only  question  which 
remains  is  whether  what  was  done  in  the  present  case  was  in  the 
exercise  of  the  summary  jurisdiction  given  by  the  statute.  If  it 
had  been  done  by  the  judge  at  chambers  then  there  would  have 
been  no  doubt  that  it  was  done  in  the  exercise  of  such  jurisdiction. 
Is  that  altered  because  the  judge  declined  to  deal  with  it  at 
chambers  and  referred  it  to  the  Court  ?  We  are  of  opinion  that 
it  is  not.  A  judge  at  chambers  is  always  acting  for  the  Oourt^  and 
when  he  refers  such  a  matter  to  the  Court  he  only  declines  to 
exercise  the  jurisdiction  of  the  Court,  and  refers  to  the  Court  the 
summary  jurisdiction  which  he  himself  has  at  chambers.  When 
therefore  the  Queen's  Bench  Division  barred  the  claimant  in  the 
present  case,  they  did  so  in  the  exercise  of  such  summary  juris- 
diction, and  so  their  decision  was  final  and  without  appeal.  Con- 
sequently the  preliminary  objection  which  was  taken  must  prevail 
and  this  appeal  be  dismissed. 

Appeai  dismissecL 

Solicitors  for  claimant:  Thomas  White  &  Sons. 
Solicitor  for  execution  creditor :  O.  H.  Oarthew. 

W.P. 
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[IN  THE  COURT  OF  APPEAL.]  1882 

March  16. 


GIBBS  V.  GUILD. 

LimiiaiumB^  Statute  o/—Beply  of  concealed  Fraud  and  absence  of  reasonable 
Means  of  Discovery, 

In  an  action  to  recover  by  way  of  damages  money  lost  by  the  fraudulent 
representations  of  the  defendant,  a  reply  to  a  defence  of  the  Statute  of  Limita- 
tions that  the  Plaintifif  did  not  discover  and  had  not  reasonable  means  of  dis- 
oorering  the  fraud  within  six  years  before  action,  and  that  the  existence  of  such 
fraud  was  fraudulently  concealed  by  the  defendant  until  within  such  six  years, 
was  held  good  by  the  Court  of  Appeal  (Lord  Coleridge,  C.J.,  and  Brett,  L.J., 
Holher,  L.J.,  dissenting),  affirming  the  judgment  of  Field,  J. 

Appeal  by  the  defendant  from  two  judgments  of  Field,  J.,  one 
ovemiling  a  demurrer  by  the  defendant  to  the  plaintiff's  replica- 
tion,  and  the  other  allowing  a  demurrer  of  the  plaintiff  to  the 
defendant's  rejoinder.  The  pleadings  are  fully  set  out  in  the 
report  of  tbe  case  in  the  Queen's  Bench  Division  (1),  and  it  is 
sufficient  only  to  state  that  the  action  was  against  the  defendant 
for  damages  for  fraudulent  representations  alleged  in  his  state- 
ment of  claim  to  have  been  made  by  the  defendant  in  order  to 
induce  the  plaintiff  to  purchase,  and  by  reason  of  which  he  was 
induced  to  purchase,  shares  in  a  company  called  the  Phospho- 
Guano  C!ompany,  Limited,  which  shares  were  always  worthless, 
and  that  the  plaintiff  consequently  lost  the  price  he  paid  for 
them,  namely,  25002.  and  the  interest  thereon,  and  he  claimed  a 
sum  to  coyer  such  loss. 

The  statement  of  defence  was  that  the  plaintiff's  cause  of 
action,  if  any,  did  not  accrue  within  six  years  before  the  com- 
mencement of  the  action.  The  replication  was,  inter  alia,  that  the 
plaintiff  did  not  discover  the  fraud,  and  had  not  the  means  of 
discoyering  it  until  within  six  years  next  before  the  commence- 
ment of  this  action,  that  the  existence  of  and  means  of  dis- 
covering such  fraud  were  concealed  by  the  defendant  until  within 
such  six  years,  and  also  that  the  defendant,  in  order  to  prevent 
the  plaintiff  from  discovering  the  fraud,  actively  and  deliberately 
concealed  the  same  until  within  such  six  years. 

(1)  8  Q.  B.  D.  296. 
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1882  To   this   replication   the   defendant  demnrred,  and  he  also 

G1BB8       alleged  by  way  of  rejoinder  that  the  frauds  mentioned  in  the 
Guild       ^^P^J  ^^^  ^^t  accrue  within  six  years  before  the  commencement 
of  the  action.    The  plaintiff  demurred  to  this  rejoinder. 

Judgment  haying  been  so  given  on  these  demurrers,  in  favour  of 
the  plaintiff,  the  defendant  appealed. 

Peiheram,  Q.C.^  and  JBam,  for  the  defendant.  At  common  law 
before  the  Judicature  Act,  1873,  the  replication  in  this  case  would 
have  been  no  answer  to  the  Statute  of  Limitations :  Imperial  Qas 
Co,  v.  London  Oas  Co.  (1)  and  Hunier  v.  Gibbons.  (2)  The  action 
would  have  been  an  action  on  the  case,  one  of  the  actions  expressly 
mentioned  in  21  Jac.  1,  c.  16,  s.  3,  which  limits  the  bringing  of  it 
to  six  years  after  the  cause  of  such  action.  In  Chancery,  before 
the  Judicature  Act,  the  proceedings  were  not  by  action,  and  the 
Chancery  Court  therefore  did  not  consider  itself  bound  by  the 
statute,  though  it  acted  often  by  analogy  to  the  statute,  and  so 
limited  the  right  of  the  party  to  his  remedy.  **  The  general 
principle,"  says  Lord  Westbury  in  Knox  y.  Gye  (3),  "  was  laid 
down  as  early  as  the  case  of  Lackey  y.  Lockey  (4),  where  it  was 
held  that  where  a  Court  of  Equity  assumes  a  concurrent  jurisdic- 
tion with  Courts  of  Law,  no  account  will  be  given  after  the  legal 
limit  of  six  years  if  the  statute  be  pleaded  "....''  For  where 
the  remedy  in  equity  is  correspondent  to  the  remedy  at  law,  and 
the  latter  is  subject  to  a  limit  in  point  of  time  by  the  Statute  of 
Limitations,  a  Court  of  Equity  acts  by  analogy  to  the  statute, 
and  imposes  on  the  remedy  it  affords  the  same  limitation.  This 
is  the  meaning  of  the  common  phrase  that  a  Court  of  Equity  acts 
by  analogy  to  the  Statute  of  Limitations,  the  meaning  being  that 
where  the  suit  in  equity  corresponds  with  an  action  at  law,  which 
is  included  in  the  words  of  the  statute,  a  Court  of  Equity  adopts 
the  enactment  of  the  statute  as  its  own  rule  of  procedure.  But  if 
any  proceeding  in  equity  be  included  within  the  words  of  the 
statute,  there  a  Court  of  Equity  like  a  Court  of  Law  acts  in 
obedience  to  the  statute."    To  the  same  effect  is  the  opinion  of 

(1)  10  Ex.  39 ;  23  L.  J.  (Ex.)  303.  (3)  Law  Rep.  5  H.  L.  666,  at  p.  674. 

(2)  1  H.  &  N.  459 ;  26  L.  J.  (Ex.)  1.         (4)  Prec  in  Ch.  518. 
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Lord  Bedesdale  in  Hovenden  v.  Lord  Annesley.  (1)  The  Master  ^^^ 
of  the  Soils  in  In  re  Chreavea,  deceased,  Bray  y.  Tofield  (2)  says,  Gibbs 
^the  Statute  of  Limitations  did  not  affect  Courts  of  Equity*  Gvi'ld. 
because  it  only  applied  to  what  were  commonly  called  common 
law  actions.  If  any  action  is  properly  described  by  the  statute  of 
James,  that  statute  applies  to  the  action  now  before  the  C!ourt 
whether  in  one  Court  or  another;  and  the  statute  is  consequently 
binding  upon  the  High  Court"  Amongst  the  authorities  relied 
on  in  the  judgment  of  Field,  J.,  in  favour  of  the  plaintiff  are  the 
dicta  of  Lord  Mansfield  in  Bree  y.  Holheck  (3)  and  of  Bayley  and 
Holroydy  JJ.,  in  Clark  v.  Hougham.  (4)  They  are,  however,  only 
dicta,  thongh  of  certainly  very  learned  judges,  and  may  be  con- 
sidered to  be  overruled  by  Imper^iai  Oas  Co.  v.  London  Oas 
Co.  (5)  and  Hunter  v.  Otbhons.  (6)  The  case  of  Blair  v. 
Bromley  (7)  in  which  the  period  of  limitation  was  held  in  equity 
to  run  from  the  discovery  of  the  fraud,  was  a  case  of  pure  equity 
in  which  the  plaintiff  could  have  had  no  remedy  in  a  common  law 
action.  The  important  case  in  the  House  of  Lords  of  Booth  v. 
Lord  Warrington  (8),  on  which  great  reliance  is  placed  as  sup- 
porting the  contention  of  the  plaintiff,  is  difficult  to  understand 
from  the  meagre  way  in  which  it  is  reported ;  the  answers  of  the 
judges  are  not  given  to  the  questions  which  were  put  to  them,  nor 
are  any  reasons  stated  for  the  decision.  It  would^appear,  however, 
to  have  been  a  suit  for  the  recovery  back  of  the  money  which  had 
been  fraudulently  obtained  from  the  plaintiff  by  the  defendant, 
and  therefore  was  very  different  from  an  action  like  the  present  one, 
which  is  for  the  damages  the  plaintiff  has  sustained,  and  which 
before  the  Judicature  Acts  would  have  been  an  action  on  the  case. 
T.  W.  Chitty  (Webster,  Q.C.,  and  J.  W.  Evans,  with  him),  for 
the  plaintifil  Now  since  the  Judicature  Act,  this  Court  should 
grant  the  same  relief  which  a  Court  of  Equity  could  have  granted 
before  that  Act :  (see  Judicature  Act,  1873,  s.  24,  sub-s.  7.)  Booth 

(1)  2  Sch.  &  Let  630.  (6)  1   H.  &    N.   459;    26  L.  J. 

(2)  18  Ch.  D.  551,  at  p.  534.  (Ex.)  1. 

(3)  2  Dougl  654.  (7)  5  Hare,  542 ;  16  L.  J.  (Oh.)  105 ; 

(4)  2  6.  ft  C.  149.  on  appeal,  2  Phill.  359 ;  16  L.  J.  (Ch.) 

(5)  10  Ex.  39 :  23  L.  J.  (Ex.)  303.  495. 

(8)  4  Bro.  P;  C.  163. 
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1882  V.  Lord  Warrington  (1)  shews  that  though  the  facts  were  such  as 
^^^  would  have  supported  an  action  at  common  law,  yet  equity  would 
V.  prevent  the  Statute  of  Limitations  being  relied  on  as  an  answer 
in  a  case  like  the  present,  where  the  fraud  which  gave  rise  to  the 
cause  of  action  had  been  fraudulently  concealed  by  the  defendant. 
That  case  is  explained  by  Lord  Bedesdale  in  Hovenden  v.  Lord 
Annedey  (2),  where  he  points  out  that  until  the  discovery  of  the 
fraud  the  title  to  void  it  does  not  completely  arise,  and  that  the 
statute  runs  only  from  the  discovery.  With  regard  to  Hunter  v. 
Gibbons  (3),'  which  has  been  cited  on  behalf  of  the  defendant, 
**  the  question  there  was  "  said  Fry,  J.,  in  Trotter  v.  Maelean  (4) 
''  merely  whether  under  s.  85  of  the  Common  Law  Procedure  Act, 
1854,  fraud  could  be  replied  as  an  equitable  answer  to  a  plea  of 
the  Statute  of  Limitations  at  law."  It  is  clear  that  in  equity 
the  statute  would  only  have  run  from  the  discovery  of  the 
fraud :  Ecclesiastical  Commissioners  for  England  v.  North  Eastern 
By.  Co.  (5) ;  BoJfe  v.  Gregory.  (6)  In  Sherwood  v.  Sutton  (7) 
Story,  J.,  held  that  the  reply  of  fraudulent  concealment  until 
within  six  years  was  an  answer  to  the  action  not  having  been 
brought  within  the  six  years  from  the  original  cause  of  action, 
and  in  Broum  v.  Howard  (8)  Dallas,  C.J.,  says,  *'  in  Bree  v.  Hoi- 
becJc  (9)  it  is  laid  down  that  in  cases  of  fraud  the  limitation  only 
runs  from  the  time  when  the  fraud  is  discovered.'*  The  case  of 
Booth  V.  Lord  Warrington  (1)  was  acted  on  in  the  South  Sea  Co. 
V.  Wymondsett.  (10) 
Bam,  replied. 

LoBD  CoLEBiBGE,  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  below  is  right  and  should  be  affirmed. 

The  case  is  one  which  raises  no  doubt  important  considerations. 
It  has  been  very  well  argued  on  both  sides,  and  I  have  no  doubt 
that  every  case  has  been  cited  which  brings  anything  like  relevant 
law  to  bear  on  the  subject. 

(1)  4  Bro.  P.  C.  163.  (6)  34  L.  J.  (Oh.)  274. 

(2)  2  Sch.  &  Lef.  633.  (7)  5  Mason,  133. 

(3)  1  H.  &  N.  459.  (8)  2  B.  &  B.  73,  at  p.  75. 

(4)  13  Ch.  D.  574,  at  p.  581.  (9)  2  Dougl.  664. 

(5)  4  Ch.  D.  845.  (10)  3  P.  Wms.  148. 


Lord  ColeiidgCH 
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The  point  we  Lave  to  decide  is  this.  An  action  is  brought,  and  1882 
to  my  mind  it  does  not  very  much  signify  whether  it  is  for  the  Gibbs  ^ 
recovery  of  a  specific  sum  of  money  or  for  the  recovery  of  that  sum  q^^^^ 
in  the  shape  of  damages,  the  money  in  the  one  case  having  been 
paid,  or  the  damages  in  the  other  having  been  occasioned,  by  the  ^^- 
fraud  of  the  defendant.  The  plaintiff  says  give  me  back  the 
money  which  I  paid  and  interest  upon  it  because  you,  the  defend- 
ant»  got  me  to  pay  it  by  fraudulent  misrepresentations.  The 
defendant  says,  assuming  that  I  did  so,  I  did  it  more  than 
six  years  ago,  and  the  statute  of  21  Jac.  1,  c.  16,  which  says 
that  no  action  on  the  case  shall  be  maintained  beyond  six  years 
from  the  time  when  the  cause  of  action  arose,  is  an  answer, 
because  the  cause  of  action  accrued  here  when  you  parted  with 
your  money,  and  that  was  more  than  six  years  ago.  To  that  the 
plaintiff  replies  that  though  as  a  general  rule  the  statute  would 
be  an  answer,  yet  in  this  case  you,  the  defendant^  have  no  right 
to  set  it  up,  because  you  concealed  from  me  your  own  fraud 
during  those  six  years,  and  as  you  have  yourself  by  fraud  made 
the  statute  ron  in  your  own  favour,  you  cannot  now  take  advan- 
tage of  it  The  question  is  whether  now,  since  the  Judicature 
Acts,  that  is  an  answer  to  such  a  defence. 

It  must  be  clearly  admitted  that  if  we  went  upon  the  principles 
of  strict  common  law  actions  and  strict  common  law  pleadings, 
there  are  at  least  two  decisions  directly  in  point  in  favour  of  the 
defendant,  that  such  a  replication  would  not  be  good,  namely, 
HufUer  V.  Qibbons  (1)  and  Imperial  Qaslight  Co.  v.  London  Gas- 
light Co.  (2)  It  is  equally,  I  think,  admitted  that  if  this  had  been 
a  pure  equity  proceeding  before  the  passing  of  the  Judicature 
Acts,  and  had  been  instituted  in  the  Court  of  Equity  to  recover 
back  a  sum  of  money  which  had  been  obtained  from  the  plaintiff 
by  a  fraud,  and  the  defendant  had  pleaded  the  Statute  of  Limita- 
tions, the  facts  stated  in  this  replication  would  have  been  held  a 
snflSdent  answer  to  such  a  defence.  This  is  clearly  so,  as  shewn 
by  the  case  of  Booth  v.  Lord  Warrington  (3),  which  Mr.  Bam,  in 
the  very  able  argument  he  addressed  to  us,  admitted  would  be  in 
point  and  against  him  if  this  were  a  case  of  pure  equity  proceed- 

(1)  1  H.  &  K.  469.  (2)  10  Ex.  89. 

(3)  4  Bro.  P.  C.  163.  ' 


V. 

Guild. 
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1882        ing.    Now  it  might  be  sufficient  [to  rely  on  that  case  of  Booth  v. 
~Gira8       ^^^^  Warrington  (1),  because  it  is  a  decision  of  the  House  of 
Lords  and  binding  upon  this  Courts  and  Mr.  Bam,  with  all  hi» 
ingenuity,  has  been  unable  to  distinguish  it  from  the  case  before 

l<oril  Coleridge,  ,  •  *      ^      % 

CJ'        uSy  if  the  present  case  is  to  be  looked  at  as  a  pure  equity  proceed- 
ing.    I  agree  that  case  is  somewhat  unsatisfactorily  reported  in 
the  extreme  brevity  of  it,  and  from  one  having  to  draw  inferences, 
which,  though  I  do  not  think  they  are  fairly  so,  yet  may  possibly 
be  open  to  dispute.    That  case  was  decided  so  long  ago  as  the 
time  of  Lord  Hardwicke,  and  it  has  been  over  and  over  again 
treated  as  a  binding  authority,  and  its  principles  adopted  and 
expounded  from  time  to  time  by  judges  of  the  highest  authority. 
In  the  report  of  the  case  of  Sovih  Sea  Co.  v.  Wymondsdl  (2), 
which  must  have  been  decided  not  long  after  Booth  v.  Lord  War- 
rington (1),  the  facts  of  Booth  v.  Lord  Warrington  (1)  are  rather 
more  fully  stated  than  they  are  in  Brown's  report,  and  Lord  King, 
the  then  Lord  Chancellor,  who  had  been  a  very  eminent  common 
law  judge,  decided  South  Sea  Co.  v.  Wymondsell  (2)  in  accordance 
with  and  upon  the  authority  of  Booth  v.  Lord  Warrington.  (1) 
In  Bond  v.  HopJcins  (3)  and  Hovenden  v.  Lord  Annedey  (4),  Lord 
Bedesdale,  in  elaborate  judgments,  very  ably  comments  on  all  the 
cases,  which  he  collects  and  sets  out  in  their  chronological  order, 
and  gives  a  short  dissertation  upon  the  principles  which  have 
actuated  Courts  of  Equity  in  administeriug  this  exception,  as  it 
may  be  called,  on  the  Statute  of  Limitations.   I  apprehend  that>  to 
state  it  shortly,  the  principle  laid  down  by  him  is  this,  the  Statute 
of  Limitations  does  really  in  a  sense  bind  Courts  of  Equity  as 
much  as  it  binds  the  Courts  of  Law,  for  this  reason,  says  Lord 
Bedesdale,  that  equity  follows  the  law ;  and  that  in  general  what 
are  the  legal  rights  will  be  also  the  equitable  rights  of  suitors, 
and  in  ordinary  cases  the  Statute  of  Limitations  applies,  not,  he 
is  careful  to  say,  by  analogy,  but  by  reason  of  the  obedience  which 
the  Courts  of  Equity  owe  to  the  statute;  but  it  has  always 
been  the  principle  of  the  Courts  of  Equity,  while  admitting  the 
existence  of  legal  rights,  to  take  care  that  the  particular  suitors 
before  them  shall  not  be  allowed  to  avail  themselves  of  those  legal 

(1)  4  Bro.  r.  0. 163.  (3)  1  Sch.  &  Lef.  428. 

(2)  8  P.  Wms.  143.  (4)  2  Sch.  &  Lef.  629. 


Lord  Oolexldgcb 
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rights  in  oases  where  it  would  be  unjust  I  therefore  do  not  1882 
agree  that  Courts  of  Equity  have,  in  the  language  in  Hunter  v.  q^ 
Cmibons  (1).  engrafted  an  exception  upon  the  Statute  of  Limita-  g^. 
lions.  It  all  depends,  no  doubt,  upon  what  is  meant  by  those 
worda  If  by  engrafting  an  exception  upon  the  statate  is  meant  ^-^- 
that  a  Court  of  Equity  prevents  a  particular  *person  from  taking 
advantage  of  the  statute,  then  no  doubt  that  is  true,  but  if  it 
is  meant  to  say  that  a  Coart  of  Equity  by  what  it  has  done  has 
altered  the  terms  of  the  statute,  then,  with  great  respect,  I  demur 
to  it  What  I  wish  to  convey  is,  that  I  understand  the  Courts  of 
Equity  to  deal  with  the  Statute  of  Limitations  as  they  deal  with 
every  other  legal  right,  whether  existing  by  statute  or  common 
law,  not  by  abrogating  it,  but  by  saying,  on  principles  well 
understood  in  those  Courts,  that  in  some  particular  cases  it  is 
unjust  that  the  party  should  be  allowed  to  exercise  those  rights. 
They  say  that  where  the  cause  of  action  and  the  knowledge  of  the 
cause  of  action  are  contemporaneous,  there  the  statute  runs  in 
Courts  of  Equity  as  it  runs  at  common  law,  but  that  where  the  ex- 
istence of  the  cause  of  action  is  concealed  from  the  person  who 
ought  to  take  advantage  of  it  by  the  fraud  of  the  person  who 
<sreates  it,  such  person  shall  not  take  advantage  of  the  wrong 
which  he  himself  has  done,  and  that  a  fresh  cause  of  action 
accrues  from  the  moment  that  the  fraud  is  discovered,  and  that  to 
that  fresh  cause  of  action  the  Statute  of  Limitations  will  be  applied 
by  the  Courts  of  Equity. 

Now,  upon  these  demurrers  I  must  assume  the  fact  in  this  case 
to  be  that  there  was  a  cause  of  action  which  had  been  created 
more  than  six  years  ago ;  but  that  the  knowledge  of  the  existence 
of  that  cause  of  action  was  concealed  from  the  plaintiff  by  the 
fraud  of  the  defendant  until  within  six  years  before  the  com- 
mencement of  this  action.  That  being  so,  if  this  were  a  pure 
equity  proceeding,  it  seems  to  me  to  follow,  from  the  cases  I  have 
^ited  and  from  the  principles  which  I  understand  them  to  lay 
down,  that  the  plaintiff  would  be  entitled  to  succeed.  Then  the 
question  arises,  how  is  this  proceeding  to  be  regarded,  is  it  to  be 
regarded  as  a  common  law  proceeding  in  which  it  must  be  ad- 
mitted that  the  defendant  would  succeed,  or  is  it  to  be  regarded 

(1)  I  H.  &  N.  459. 
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1882  as  an  equity  proceeding  in  which,  as  I  have  tried  to  shew,  the 
aiHBs  plaintiff  wonld  be  entitled  te  succeed  ?  Strictly  speaking,  it  is 
GuiLDw  iieither ;  but  it  is  an  action  in  the  High  Court  of  Justice  created 
by  the  Judicature  Act  of  1873,  by  which  common  law  and 
equity  in  a  certain  sense  were  both  abolished,  that  is  to  say,  the 
right  and  the  principles  of  both  remained,  but  they  were  not 
allowed  to  exist  in  conflyict  with  one  another,  and  the  High  Court 
of  Justice  was  not  only  empowered,  but  was  ordered  to  administer 
justice  according  to  the  principles  of  law  and  equity  together,  and 
to  give  relief  according  to  such  principles  concurrently.  It  seems- 
to  me,  therefore,  plain  that  it  is  fallacious  to  treat  this  as  if  it 
were  either  an  action  at  law  or  a  suit  in  equity  before  the  Judi- 
cature Act,  1873.  By  the  operation  of  that  Act  each  division  of 
the  High  Court  is  to  administer  justice  according  to  so  much  of 
the  principles  of  either  of  the  two  old  conflicting  systems  as  may 
be  necessary  to  give  effectual  and  complete  relief  to  the  suitor» 
before  the  Court  (1) 

Here  an  action  is  brought  either  to  recover  money  back,  or  for 
damages,  and,  for  the  reasons  which  I  have  already  given,  I  do  not 
think  it  signifies  much  for  which  it  is  brought.  To  that  there  is 
a  defence  which  prior  to  the  Judicature  Act,  1873,  would  have 
barred  this  claim  at  common  law,  but  we  are  no  longer  bound 
by  the  rules  of  common  law,  and  we  have  to  see  what  the  Court 
of  Equity  would  have  done  in  such  a  case  as  the  present. 

It  seems  to  me  that,  basing  myself  on  the  general  terms  of 
s.  23,  and  s.  24,  subs.  1,  of  the  Judicature  Act  of  1873,  we  are 
bound  to  give  the  relief  that  a  suitor  would  have  had  in  equity, 
and  to  uphold,  for  the  reasons  I  have  given,  the  validity  of  this 
replication.  I  do  not  like  to  conclude  what  I  have  said  with- 
out adverting  to  the  fact  that  the  two  cases  to  which  I  have 
referred  of  the  Imperial  Oculighi  Co.  v.  London  QaAight  Co.  (2), 
and  Ewiiter  v.  Oibhons  (3),  are  not  cases  binding  on  this  Court. 
It  is  not  necessary  to  consider  what  were  the  true  principles  of 
the  old  common  law  pleading  as  if  this  had  been  an  old  oommon 
law  action  in  which  fraud  was  replied  to  the  plea  of  the  Statute 
of  Limitations.  It  is  sufficient  to  say  that  such  a  case  is  not 
concluded  by  any  decision  in  the  Court  of  Appeal,  and  that  there 

(1)  See  Pugh  r.  Beaih,  7  H*  L.  (E.)  (2)  10  Ex.  39. 

at  p.  237,  per  Earl  Cairns.  (3)  1  H.  &  K  460. 
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are  dicta  of  judges  of  very  great  eminenoe  (I  allude  to  Lord  is82 
lUansfield,  Holroyd  and  Bayley,  JJ.)  which  make  it  at  least  '^^ 
questionable  whether  eyen  if  this  had  to  be  looked  at  as  a  pure 
common  law  action,  this  Court  might  not  have  arrived  at  the 
same  result  as  that  to  which  it  has  now  come  to. 

Bbett/  liJ.  I  am  strongly  of  opinion  that  the  Judicature  Act, 
1873,  has  not  altered  the  rights  and  remedies  of  any  person.  All 
that  it  has  done  is  to  say  that  the  same  rights  are  to  be  adminis- 
tered as  were  administered  before,  and  that  the  same  remedies 
are  to  be  administered  as  were  administered  before,  but  that  in- 
stead of  being  administered  by  two  Courts,  the  remedies  shall  be 
administered  by  the  same  Court  Inasmuch  then  as  the  Judica- 
ture Act,  1873,  does  not  alter  the  rights  of  any  person,  it  seems 
to  me  equally  to  follow  that  it  does  not  repeal  or  alter  the  effect 
of  any  statute  which  was  applicable  before  to  a  particular  case. 
It  follows  from  that,  as  it  seems  to  me,  that  this  Court  should 
administer  now  every  equity  which  a  Court  of  Equity  would  have 
administered,  so  that  if  equity  would  have  granted  relief  in  this 
case,  this  Court  should  now  grant  the  same  relief.  The  next  pro- 
position to  be  considered  Is  whether  a  Court  of  Equity  would  have 
relieved  the  plaintiff  in  this  case.  There  was  some  argument 
that  the  first  proposition  which  I  have  enunciated  did  not  now 
hold,  and  it  was  said  that,  inasmuch  as  the  names  of  actions  are 
altered,  and  there  is  no  longer  an  action  on  the  case,  or  an  action 
of  trespass,  or  some  other  action  of  that  kind,  the  Statute  of 
Limitations  did  no  longer  apply ;  but  I  am  of  opinion  that  the 
Judicature  Act,  1873,  did  not  alter  or  touch  the  Statute  of  Limi- 
tations at  all,  and  that  that  statute  still  applies  to  the  circum- 
stances which  constituted  the  actions  named  in  it,  that  is  to  say, 
that  if  the  circumstances  would  have  constituted  an  action  on  the 
case  or  an  action  of  trespass,  although  the  action  which  involves 
the  remedy  sought  would  not  now  be  called  an  action  on  the  case 
or  an  action  of  trespass,  yet,  notwithstanding,  the  Statute  of  Limi- 
tations applies  to  it,  if  the  facts  are  such  as  would  have  supported 
an  action  on  the  case  or  an  action  of  trespass.  The  argument  in 
this  case  and  the  great  contention  has  been  on  the  subsequent 
pK^pomtiop,  and  it  has  been  strongly  argued  that  the  Court  of 
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1882  Equity  would  not  have  relieved  in  this  case  and  upon  this  ground, 
OiBBB  that  the  facts  of  this  ease  would  have  constituted  a  common  law 
Gunj)  action  on  the  case,  that,  therefore,  the  Statute  of  Limitations 
applies,  and  that,  if  the  Statute  of  Limitations  applies,  the  statute 
begins  to  run  from  the  accruing  of  the  cause  of  action,  and  that 
to  give  effect  to  the  alleged  fraudulent  concealment  in  the  way  it 
has  been  suggested  would  be  to  alter  the  statute,  and  would  be 
contrary  to  its  very  words  and  intention. 

Now  I  think  that  for  the  purpose  of  this  case  one  must  consider 
that  before  the  Judicature  Acts  there  were  transactions  in  which  the 
only  remedy  would  have  been  by  a  suit  in  equity,  and  there  were 
transactions  in  which  the  only  remedy  would  have  been  at  law, 
and  there  were  other  transactions  in  which  the  Courts  of  Equity 
and  the  Courts  of  Common  Law  claimed  a  concurrent  jurisdiction, 
so  that  the  person  might  have  what  was  equivalent  to  a  remedy 
in  either  Court  In  cases  in  which  the  only  remedy  was  in  the 
Court  of  Equity,  but  where  the  transaction  was  such  as  was  within 
the  meaning  of  the  Statute  of  Limitations,  it  is  admitted  and 
cannot  be  denied  that  the  Courts  of  Equity,  whether  by  analogy, 
or  whether  they  considered  themselves  bound  by  the  statute  (I 
think,  upon  the  authority  of  Lord  Bedesdale  and  Lord  Mansfield, 
on  the  ground  that  they  thought  themselves  bound  by  the  Statute 
of  Limitations),  did  recognise  the  binding  authority  of  the  Statute 
of  Limitations,  and  if  there  were  nothing  else  but  the  cause  of 
action,  and  the  cause  of  action  had  arisen  more  that  six  years 
before  the  commencement  of  the  suit,  the  Courts  of  Equity  inter- 
preted the  Statute  of  Limitations  precisely  in  the  same  way  as 
the  Courts  of  Law  did.  But  assuming  that  the  Statute  of  Limita- 
tions would  be  binding,  the  Courts  of  Equity,  on  doctrines  of  their 
own,  sometimes  applied,  if  other  circumstances  arose,  a  particular 
kind  of  equity.  They  did  not  construe  the  statute  so  as  to  give 
an  equity,  they  adopted  an  equity  which  was  quite  independent 
of  the  statute,  but  which  no  doubt  had  an  effect  on  the  transaction 
notwithstanding  the  statute,  that  is  to  say,  they  said  if  the  existence 
of  the  cause  of  action  given  by  the  defendant  was  fraudulently 
concealed  by  the  defendant  from  the  plaintiff  until  a  period  beyond 
six  years,  then  they  would  not  allow  the  defendant  to  prevent  the 
plaintiff  from  supporting  his  right  to  his  remedy  on  the  ground 
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tbat  the  statute  was  a  bar.  It  seems  to  me  that  there  is  some  1882 
little  confusion  in  the  expressions  used  in  some  cases  as  to  the  q^^ 
origin  of  the  cause  of  action  being  a  fraad.  That  is  not  the  fraud 
which  raised  the  equity;  but  if  there  was  a  cause  of  action,  and  if 
its  existence  was  fraudulently  concealed  from  the  plaintiff  by  the 
defendant  who  had  given  that  cause  of  action,  it  was  then  that 
the  plabtiff's  equity  arose  notwithstanding  that  his  cause  of  action 
had  arisen  more  than  six  years  before. 

It  is  not  denied  that  where  the  only  remedy  was  in  equity  the 
C!ourt  of  Equity  would  have  adopted  this  particular  equity.  On 
the  other  hand,  where  the  cause  of  action  was  one  for  which  the 
remedy  was  an  action  at  law,  and  the  Statute  of  Limitations  was 
pleaded,  and  it  was  proposed  to  answer  that  statute  by  a  replica- 
tion that  although  the  cause  of  action  had  really  accrued  more 
than  six  years  before  the  beginning  of  the  action,  yet  that  the 
existence  of  that  cause  of  action  had  been  fraudulently  concealed 
from  the  plaintiff  by  the  defendant  until  within  six  years,  it  was 
held  in  two  cases  that  such  a  replication  could  not  be  supported. 
It  was  held  in  the  Imperial  Oas  Light  and  Coke  Co.  y.  London  Oas 
Light  Co.  (1),  that  such  a  replication  could  not  bo  supported  as  a 
legal  replication,  and  it  was  held  in  Hunter  v.  Oil)bons  (2)  that  it 
could  not  be  supported  as  an  equitable  replication  pleaded  in  a 
common  law  court  There  is  no  case  which  seems  to  me  to 
haye  decided  whether  a  Court  of  Equity  would  have  prevented  a 
defendant  under  such  circumstances  from  pleading  the  Statute  of 
Limitations  in  a  Court  of  Law.  All  that  the  judges  decided  in 
Hunter  y.  Oibbona  (2)  was  that  in  their  judgment  a  Court  of 
Equity  would  not  have  granted  an  injunction  simply  and  without 
terms.  I  venture  to  doubt  the  correctness  of  that  decision,  and 
further  taking  into  consideration  the  doctrine  propounded  by  such 
great  authorities  as  Lord  Mansfield,  and  Bayley,  Holroyd,  and 
Best,  JJ.,  and  Dallas,  C.J.,  I  doubt  whether,  even  at  law,  the 
replication  would  not  in  a  Court  of  Appeal  be  held  to  be  a  good 
replication.  It  is  unnecessary  to  decide  that  point  in  the  present 
case,  and  therefore  I  give  no  opinion  as  to  whether  in  an  action  at 
law  such  pleading  would  be  a  good  replication  either  if  treated 
as  a  replication  at  law  or  if  treated  as  an  equitable  replication. 
(1)  10  Ex.  39.  (2)  1  H.  &  N.  459. 
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1882  This  case,  as  it  seems  to  me,  is  one  in  which  before  the  Jndica- 

Q1BB8  t^ro  Acts  there  wonld  have  been  a  concnrrent  remedy  in  the  Conrts 
both  of  Law  and  Equity.  This  action  is  founded  upon  an  alleged 
fraud  committed  by  the  defendant,  and  a  fraud  by  which  money 
was  obtained  from  the  plaintiff,  and  the  plaintiff  seeks  to  recoyer 
back  that  money  and  the  interest  which  he  would  have  made  upon 
it  if  that  money  had  been  left  in  his  hands.  That  such  an  action 
would  have  lain  at  law  cannot  be  doubted.  It  would  have  been 
an  ordinary  action,  and  the  plaintiff  would  have  recoTered  the 
money  he  had  lost,  and  interest  also,  if  the  jury  had  chosen  to 
give  it.  Now  would  a  suit  in  equity  have  been  maintainable 
for  the  same  cause  of  action,  and  would  the  remedy  in  the  Court 
of  Equity  have  been  the  same  ?  That  depends  upon  what  was  the 
decision  in  the  case  of  Booth  v.  Lord  Warrington.  (1)  There 
the  suit  was  brought  in  respect  of  an  alleged  fraud  by  which 
money  had  been  obtained  from  the  plaintiff  and  the  suit  was 
brought  for  the  recovery  back  of  that  money,  and  no  question 
was  raised  either  in  the  Court  of  Chancery  or  in  the  House  of 
Lords  that  such  a  suit  was  maintainable  in  a  Court  of  Equity.  It 
was  assumed  that  the  original  cause  of  action  was  one  which  gave 
rise  to  the  remedy  sought,  but  the  Statute  of  Limitations  was 
pleaded,  and  the  fraudulent  concealment  of  the  cause  of  action  by 
the  defendant  within  the  six  years  was  given  as  an  answer  to  the 
defence  of  the  Statute  of  Limitations.  It  was  argued  that  because 
the  transaction  was  one  which  would  have  giyen  rise  to  an  action 
on  the  case  at  law,  therefore  the  Statute  of  Limitations  was  a  bar, 
and  that  the  statute  began  to  run  from  the  time  of  the  accruing  of 
the  cause  of  action,  and,  assuming  that  the  remedy  was  concurrent, 
as  the  statute  would  have  been  a  bar  in  a  Court  of  Law  so  also 
would  it  be  a  bar  in  the  Court  of  Equity.  That  was  the  very 
point  taken.  The  House  of  Lords  thereupon  consulted  the  judges, 
and  asked  them  three  questions.  The  first  question  was,  '^  Whether, 
supposing  such  a  fraud  to  have  been  committed  as  charged  by 
the  plaintiff's  bill,  an  action  at  law  might  have  been  maintained 
and  the  plaintiff  thereby  repaired  in  damages  for  which  he  had 
suffered  by  reason  of  the  fraud."  It  not  being  questioned  that  a 
suit  in  Chancery  lay,  the  question  asked  was  whether  it  could  have 
(1)  4  Bra  P.  C.  163. 
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heen  maintained  in  a  Court  of  Law.  Tfae  jodges  must  have  answered  1882 
that  it  conldy  because  it  seems  to  me  so  clear,  and  I  cannot  doubt  GmBuT^ 
but  that  they  answered  the  first  question  in  the  aflSnnatiye.  Then 
the  second  question  was, ''  Supposing  such  an  action  might  have 
•been  maintained  at  law  at  what  time  the  cause  of  action  accrued  ?" 
Now  in  that  case  the  friginal  cause  of  action  was  the  alleged 
fraud,  and  the  dispute  was  whether  the  cause  of  action  accrued  at 
the  time  of  the  fraud  or  at  the  time  when  the  money  was  paid 
under  the  fraud.  I  should  suppose  that  the  answer  of  the  judges 
must  have  been  that,  as  it  is  the  result  only  of  the  fraud  which 
^yes  the  cause  of  action,  therefore  the  cause  of  action  would 
accrue  when  the  money  was  obtained  or  paid  in  consequence  of 
the  fraud;  but  then  that  was  more  than  six  years  before  the 
plaintiff's  suit  Then  the  third  question  which  was  asked  was, 
"  Supposing  the  fraud  not  to  have  been  discovered  till  six  years 
after  the  cause  of  action  accrued,  whether  a  Court  of  Equity  would 
be  barred  from  giving  relief  in  such  case  on  a  bill  to  be  com- 
menced after  the  six  years."  That  is,  inasmuch  as  by  answering 
the  first  two  questions  in  the  affirmative  there  would  be  concurrent 
jurisdiction  in  the  Courts  of  Chancery  and  Common  Law,  the 
judges  were  asked  whether  in  their  opinion  that  would  prevent 
the  application  of  the  equitable  doctrine  in  the  Court  of  Equity? 
The  answer,  according  to  the  decision  of  the  case,  must  have  been 
that  it  did  not,  and  so  the  House  of  Lords  held.  That  case  seems 
4o  me  to  be  directly  in  point.  It  establishes  I  think  in  a  case 
like  the  present,  that  although  it  be  one  in  which  a  Court  of  Equity 
has  concurrent  jurisdiction  with  the  Courts  of  Law,  yet  a  Court 
of  Equity  will  not  be  prevented  by  a  plea  of  the  Statute  of 
Limitations  from  applying  its  own  equity  with  regard  to  a 
fraudulent  concealment  by  the  defendant  of  the  accruing  of  the 
cause  of  action.  Was  that  the  real  meaning  of  the  case  of  Booth 
T.  Lord  Warrington  (1)  ?  It  was,  I  think,  so  considered  by  Lord 
Eedesdale  in  the  case  of  Eovenden  v.  Lord  Annedey  (2),  and,  as 
far  as  I  can  judge,  it  has  been  the  accepted  doctrine  of  the 
Court  of  Equity  from  that  time  to  the  present.  Then,  in  the 
•case  of  Blair  v.  Bromley  (3),  which  was  a  suit  to  recover  money 

(1)  4  Bro.  P.  C.  168.  (2)  2  Sck  &  Let  607. 

(3)  5  Hare,  642. 
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1882  obtained  by  fraud,  the  Statute  of  LimitationB,  though  set  tip  as  an 
GiBBB  answer,  was  not  allowed  by  Wigram,  V.C.,  to  be  relied  npon  by 
Guild.  ^^^  defendant,  because  the  existence  of  the  cause  of  action  had 
been  concealed  from  the  plaintiff  by  the  fraud  of  the  defendant 
within  six  years  before  the  suit  That  case  was  decided  upon  the 
authority  of  Booth  y.  Lord  WarringUm  (1),  and  it  was  taken  on 
appeal  to  the  Lord  Chancellor  (Lord  C!ottenham),  who  affirmed 
the  decision  of  the  Yice-Ghancellor  (see  2  Phil.  354.)  Therefore 
besides  the  decision  of  the  House  of  Lords  there  is  the  decision 
of  the  Lord  Chancellor  sitting  as  a  Court  of  co-ordinate  appeal 
with  this  Court  in  the  case  of  Blair  v.  Bromley.  (2)  It  seems 
then  to  me  that  we  are  bound  by  authority,  which  shews  not 
that  the  Court  of  Equity  construes  the  Statute  of  Limitations  in 
any  way  different  from  the  Court  of  Common  Law,  nor  that  the 
Court  of  Equity  will  not  apply  the  Statute  of  Limitations  when 
the  cause  of  action  has  accrued  more  than  six  years,  but  that  the 
Court  of  Equity  in  a  case  like  the  present  would  have  given  the 
remedy  which  the  plaintiff  seeks,  and,  applying  their  own  equitable 
doctrine,  would  have  prevented  this  particular  defendant  from 
defeating  the  plaintiff's  claim  by  means  of  the  Statute  of  Limi> 
tations.  That  doctrine  seems  also  to  have  been  recognised  in  the 
Southsea  Company  v.  Wymondsdl.  (3)  It  is  true  that  the  present 
case  might  be  treated  as  a  common  law  action,  but  it  is  also  one 
which  might  have  been  treated  before  the  Judicature  Acts  as  a 
suit  in  equity.  Under  these  circumstances,  it  seems  to  me  that 
merely  because  it  is  brought  in  the  Common  Law  Division  we 
have  no  right  to  say  it  is  not  a  suit  in  equity,  and  if  it  be  a  suit 
in  equity  then  we  are  bound,  by  the  authorities  to  which  I  have 
referred,  to  hold  that  the  plaintiff  is  not  deprived  of  his  remedy 
by  reason  of  the  plea  of  the  Statute  of  Limitations,  because  the 
reply  sets  up  an  equity  to  which  effect  would  be  given  by  a 
Court  of  Equity.  Therefore  it  seems  to  me  that  the  judgment  of 
my  Brother  Field  was  correct  and  ought  to  be  afi&rmed. 

HoLKEB,  L.  J.    I  have  the  misfortune  to  be  obliged  to  differ 
from  my  Lord  and  Lord  Justice  Brett,  and  I  regret  it  for  two 

(1)  4  Bit).  P.  C.  163.  (2)  5  Hare,  542. 

(3)  3  P.  WmB.  143. 
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reasons.  First  of  all,  because  I  am  bound  to  admit  that  they 
take  what  would  be  considered  a  broader  view  of  this  matter  than 
I  do,  and,  secondly,  because  as  I  differ  I  probably  may  be  wrong. 
However  I  have  formed  a  strong  opinion  upon  this  case,  and  I  think 
I  am  bound  to  give  utterance  to  it  The  question  here  is  how  we 
are  to  ascertain  from  what  period  the  Statute  of  Limitations  begins 
to  run  in  a  case  like  the  present.  On  the  odo  hand  it  is  said  that 
the  Statute  of  Limitations  runs  from  the  period  mentioned  in  the 
statute  itseir,  namely,  the  accruing  of  the  cause  of  action,  whilst 
on  the  other  hand  it  is  contended  that  we  are  to  disregard  the 
language  of  the  statute  and  to  say  that  the  statute  runs  from 
the  time  when  the  fraud  has  been  discovered,  at  all  events  in  all 
cases  where  the  fraud  has  been  concealed  by  the  further  fraud 
of  the  man  who  originally  perpetrated  the  fraud.  Li  dealing 
with  this  question  it  may  be  important  to  ascertain  how  the  law 
stood  before  the  passing  of  the  Judicature  Acts.  A  great  many 
cases  have  been  cited,  but  I  think  when  they  are  considered  it 
will  be  apparent  that  there  really  is  not  any  difference  with 
respect  to  what  the  law  was.  I  think  it  will  be  found  that  the 
Courts  of  Common  Law  dealing  with  actions  which  are  within 
the  language  and  meaning  of  the  Statute  of  Limitations  acted, 
directly  upon  the  language  of  that  statute,  and  decided  that  the 
statute  should  not  be  a  bar  until  the  lapse  of  six  years  after  the 
cause  of  action  had  arisen,  and  that  the  cause  of  action  in  a  case 
like  this  was  the  fraud  and  not  the  discovery  of  it.  It  may  be  a 
piece  of  imperfect  legislation;  but  the  legislature  having  said 
that  the  action  is  barred  after  six  years  from  the  accruing  of 
the  cause  of  action  we  must  adopt  that,  and  we  cannot  make 
legislation  for  ourselves. 

That  was  the  doctrine  of  the  Courts  of  Common  Law  as  laid 
down  in  a  great  many  cases,  and  it  is  enough  to  mention  only 
two  of  the  most  recent  ones:  Hunter  v.  Oibbons  (1)  and  the 
Imperial  Oaalight  and  Coke  Co.  v.  London  QasligU  Co.  (2)  They 
were  decided  by  very  eminent  judges,  and  I  take  it  as  clear, 
as  decided  by  those  cases  and  several  others,  that  the  rule  of  the 
common  law  was  what  I  have  stated  it  to  be.  The  rule  in  equity 
was  different.    With  reference  to'  Booth  v.  Lord  Warrington  (3), 

(1)  1  H.  &  N.  469.  (2)  10  Ex.  39.  (3)  4  Bro.  P.  C.  163. 
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1882  which  has  been  so  much  relied  on,  I  know  not  whether  it  was 
O^  rightly  decided  or  not,  but  it  is  very  vaguely  reported,  and  as  so 
G^D  reported  it  is  very  difficalt  to  understand.  Of  course  I  must 
assume  that  it  was  rightly  decided,  and  as  a  decided  case  in  the 
House  of  Lords  it  is  binding  upon  me  as  a  member  of  this  Court, 
but  let  me  point  out  that  it  was  not  a  common  law  case  at  all,  but 
an  equity  decision,  and  it  enunciated  the  rule  adopted  in  equity 
only.  It  may  be  that  Booth  y.  Lord  Warrington  Ji})  is  not  a 
decision  such  as  supposed.  It  may  be  that  the  House  of  Lords 
imagined  that  there  was  no  sufficient  remedy  at  law  (although  I 
am  bound  to  say  I  should  not  think  so  myself),  and  that  the  only 
remedy  was  in  equity,  and  that  there  was  no  remedy  in  equity 
which  came  within  the  language  of  the  Statute  of  Limitations. 
It  is  enough  for  me  to  say  that  Booth  v.  Lord  Warrington  (1)  and 
the  cases  which  followed  it  cannot  disturb  the  cases  which  I  have 
cited,  because  really  it  was  a  decision  as  to  the  law  administered 
and  the  rule  adopted  in  the  Court  of  Equity  and  not  in  the  Court 
of  Common  Law. 

Before  the  passing  of  the  Judicature  Acts  the  Common  Law 
Courts  considered  themselves  bound  by  the  Statute  of  Limitations, 
and  they  decided  according  to  the  language  of  the  Statute  of 
Limitations  and  disregarded  any  equitable  consideration.  The 
Equity  Courts  took  a  different  and,  it  may  be  said,  a  far  more 
liberal  view  of  the  matter,  and  in  some  cases  at  all  events 
said  that  it  was  very  unjust  to  hold  that  the  Statute  of  Limita- 
tions ran  from  the  arising  of  the  cause  of  action,  and  because 
it  was  unjust  they  decided  that  in  cases  of  fraudulent  conceal* 
ment,  and  I  thiuk  perhaps  also  (although  this  is  not  so  clear) 
that  in  cases  of  concealed  damage  the  Statute  of  Limitations  ran 
from  the  time  that  the  fraud  was  discovered.  That  was  adopted 
in  some  cases,  bot  I  do  not  think  it  was  the  doctrine  of  the 
Courts  of  Equity  in  all  cases,  because  I  think  the  authorities 
shew  that,  wherever  there  was  a  proceeding  in  equity  which 
came  within  the  description  of  the  proceeding  mentioned  in 
the  Statute  of  Limitations,  there  the  Courts  of  Equity  held  them- 
selves to  be  just  as  much  bound  by  the  strict  language  of  the 
statute  as  the  Courts  of  Law  were,  for  acts  of  parliament  are 

(1)  4  Bro.  P.  C.  163. 
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omnipotenty  and  are  not  to  be  got  rid  of  by  declarations  of  Conrts 
of  Law  or  Equity.  In  some  coses  although  the  proceeding  in  Gobs 
equity  was  not  within  the  language  or  spirit  of  the  Statute  of  q^!^ 
Limitations  yet  neyertheless  the  Courts  of  Equity  have  said  that 
there  shall  be  a  limitation,  and  though  we  are  not  bound  by  the 
Statute  of  Limitations  yet  we  will  act  upon  the  spirit  of  the 
statute,  and  in  analogy  to  it  hold  that  a  man  who  has  been  guilty 
of  laches  for  a  considerable  time  shall  be  barred  of  his  remedy. 
In  dealing  however  with  various  matters  which  came  before  them 
the  Equity  Courts  have  said,  and  said  naturally,  that  they  will 
not  extend  this  rule,  which  is  not  a  piece  of  legislation,  but  a 
rule  they  have  made  for  themselyes  by  analogy  to  the  statute,  to 
eases  in  which  by  doing  so  they  would  work  a  gricTous  injustice. 
Thus  in  the  case  of  a  proceeding  not  within  the  Statute  of 
Limitations,  where  the  question  has  arisen  whether  the  statute 
shall  run  from  the  perpetration  of  a  fraud  or  from  its  discovery, 
the  Courts  of  Equity  have  said  the  statute  shall  run  from  the 
discovery.  Therefore  there  are  those  two  doctrines  which  are  in- 
oonsistentwith  each  other  in  a  sense.  The  rule  of  the  common 
law  with  reference  to  ascertaining  when  the  statute  shall  begin 
to  run,  and  I  will  add,  though  with  some  hesitation  and  doubt^  the 
rule  also  of  the  Conrts  of  Equity  in  cases  which  were  within  the 
Statute  of  Limitations ;  and  in  both  of  these  the  statute  began  to 
run  from  the  time  when  the  cause  of  action  arose.  In  other  casea 
in  equity  where  the  Courts  of  Equity  acted  only  upon  the  analogy 
of  the  Statute  of  Limitations  and  did  not  admit  themselves  to  be 
actually  bound  by  it»  the  rule  was  the  other  way,  and  that  the 
statute  ran  from  the  discovery  of  the  fraud  and  not  from  its  perpe- 
tration. I  have  very  little  more  to  add.  The  important  question 
is  whether  the  rule  of  law,  and  let  me  add  the  rule  of  equity  in 
cases  to  which  the  Statute  of  Limitations  applies,  is  to  be  followed 
or  not ;  in  other  words,  whether  by  the  decision  of  this  Court  we 
are  to  repeal  the  Statute  of  Limitations.  The  present  case  is  in 
effect  an  action  on  the  case  to  recover  back  money  obtained  by 
fraud,  and  it  is  proposed  to  declare  by  a  decision  of  a  Court  of 
justice  that  the  rule  which  the  Statute  of  Limitations  has  esta^ 
blished  shall  be  done  away  with,  and  that  where  that  Statute  of 
Limitations  says  that  the  statute  shall  begin  to  run  from  the 
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1882  arising  of  the  cause  of  action,  which  is  when  the  fraud  itself  was 
GiBBs  committed,  this  C!oiirt  is  to  declare  that  instead  of  that  the 
statute  shall  begin  to  ran  from  the  discovery  of  that  fraud.  I 
am  therefore  unable  to  concar  with  the  other  members  of  thi& 
C!ourt  that  the  judgment  should  be  aflSrmed. 

Judgment  affirmed. 

Solicitors  for  plaintiff:  B.  Miller  dk  Wiggins. 
Solicitors  for  defendant:  Clarke,  Bawlings,  dt  Clarke. 

W.  F. 


Apras.  STONE  v.  HYDE. 

Master  and  Servant— Employer^  LiahilityAct,  1880  (43  &  44  Vict,  c  42),  s.  7— 

Ifotice  of  Action^ 

The  notioe  of  action  under  8.  7  of  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42),  need  not  be  expressed  in  strictly  technical  language :  it  is  enough  it 
it  substantially  conveys  to  the  mind  of  the  person  to  whom  it  is  given,  the  name 
and  address  of  the  person  injured,  and  the  cause  and  date  of  the  injury. 

A  letter  from  the  plaintifiTs  solicitor  gave  only  the  date  of  the  injury,  ax^ 
stated  that  the  plaintiff  was  and  had  for  some  time  past  been  under  treatment  at 
a  hospital  "  for  injury  to  his  leg : " — 

Eeld^  that  haTiog  regard  to  the  proviso  at  the  end  of  s.  7  the  defect  in  the 
notice  did  not  render  it  invalid. 

Action  under  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  0.  42),  for  personal  injnry  sustained  by  the  plaintiff  whilst 
in  the  employ  of  the  defendant.  The  cause  came  on  to  be  tried 
in  the  Lambeth  county  court,  with  a  jury,  on  the  7th  of  March 
last,  when,  in  order  to  prove  a  notice  under  s.  7  of  the  Act,  the 
plaintiff's  solicitor  put  in  the  following  letter : — 

'.*13  December,  188L 
"To  Mr.  Hyde, 

"  Sir,— Mr.  Stone  of  193  St.  George's  Road,  JPeckham,  ha& 

consulted  me  respecting  the  injuries  sustained  by  him  while  in 

your  employ  on  the  19th  of  November  last,  and  also  respecting 

the  improper  manner  in  which  he  was  discharged  by  you. 

**  He  is  now,  and  has  for  some  time  past  been,  under  medical 

treatment  at  Ouy's  Hospital  as  out-patient,  particularly  for  the 
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injury  to  hiB  leg,  and  has  been  unable  to  earn  anything,  and  will        1882 
be  so  for  some  time  to  come.  stonx 

"I  shall  be  glad  to  know  if  yon  care  about  your  medical  man      ji^^ 
seeing  him,  and  what  you  propose  to  do  in  the  matter. 

(Signed)    «  W.  tt  Matthews." 

The  judge  held  **  that  no  sufficient  notice  had  been  served  on 
the  defendant  in  accordance  with  s.  7  of  the  Act,  and  that  the 
omission  of  all  reference  to  the  cause  of  action  was  not  such  a 
defect  or  inaccuracy  as  would  come  within  the  meaning  of  the 
last  clause  in  that  section."  He  further  held,  ^that,  in  his 
opinion,  if  this  omission  could  be  regarded  as  a  mere  defect  or 
inaccuracy,  it  was  such  as  would  prejudice  the  defendant  in  his 
defence :  and  it  must  have  been  made  for  the  purpose  of  mis« 
leading."    He  therefore  nonsuited  the  plaintiff. 

A  rule  having  been  granted  calling  upon  the  defendant  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground  that 
sufficient  notice  of  injury  under  the  Employers'  Liability  Act  had 
been  given, 

Atherley  Jones  shewed  cause.  Sect  4  of  the  Act  provides  that 
an  action  for  the  recovery  of  compensation  for  an  injury  shall  not 
be  muntainable  unless  notice  that  injury  has  been  sustained  is 
given  within  six  weeks  and  the  action  is  commenced  within  sis 
months  from  the  occurrence  of  the  accident  causing  the  injury,  &c. : 
and  8.  7  enacts  that  notice  in  respect  of  an  injury  under  this 
Act  shall  give  ^  the  name  and  address  of  the  person  injured,  and 
shall  state  in  ordinary  language  the  cause  of  the  injury  and  the 
date  at  which  it  was  sustained,"  and  shall  be  served  upon  the 
employer,  &c. ;  and  at  the  end  of  the  section  is  this  proviso, — ''  A 
notice  under  this  section  shall  not  be  deemed  invalid  by  reason  of 
any  defect  or  inaccnncy  therein,  unless  thp  judge  who  tries  the 
action  arising  from  the  injury  mentioned  in  the  notice  shall  be  of 
opinion  that  the  defendant  in  the  action  is  prejudiced  in  his 
defence  by  such  defect  or  inaccuracy,  and  that  the  defect  or 
inaccuracy  was  for  the  purpose  of  misleading."  The  notice  here 
was  defective  in  the  second  particular;  it  does  not  state  the  cause 
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^«82        of  the  injary,  and  therefore  was  no  notice  at  alL    The  notice 
Brcum       under  this  Act  most  be  in  writing :  Moyle  v.  Jenkins.  (1) 
HnoL  [Cave,  J.    Unless  you  can  say  that  this  was  no  notice  at  all^ 

any  defect  in  it  is  cured  by  the  proviso  at  the  end  of  s.  7.] 

A  document  which  omits  to  convey  the  most  essential  informa- 
tion clearly  cannot  be  considered  as  a  notice  in  compliance  with 
the  Act*  Besides,  the  judge  finds  that,  if  the  omission  could  be 
regarded  as  a  mere  defect  or  inaccuracy,  it  was  one  which  in  his 
opinion  would  prejudice  the  defendant  in  his  defence,  and  that  it 
was  for  the  purpose  of  misleading. 

[Mathew,  J.  The  question  is  whether  he  was  justified  in 
coming  to  that  conclusion.] 

The  main  object  of  the  requirements  of  the  7th  section  is,  to 
protect  employers  against  unfounded  claims. 

JB.  O.  Olenn,  contra,  was  not  called  upon. 

Mathew,  J.  I  think  this  nonsuit  must  be  set  aside.  The 
notice  which  professes  to  be  given  under  the  Act  gives  the  date 
at  which  the  accident  happened,  and  states  that  the  plaintiff  is 
under  medical  treatment  at  Guy's  Hospital  as  out-patient,  '^  parti- 
cularly for  the  injury  to  his  leg."  The  point  urged  was,  that, 
inasmuch  as  the  notice  did  not  particularly  describe  the  cause  of 
the  injury,  it  was  not  a  mere  defective  notice,  but  was  no  notice  at 
all.  Now,  when  we  consider  that  the  object  of  the  legislature  in 
passing  this  Act  was  to  confer  a  benefit  upon  the  working  classes, 
I  think  it  would  be  unreasonable  and  unjust,  and  contrary  to  the 
spirit  and  intention  of  the  Act,  to  require  these  notices  to  be 
framed  with  all  the  particularity  of  a  statement  of  claim.  It  is 
urged  that,  assuming  this  to  be  a  defective  notice,  the  judge  has 
found  that  the  omission  was  one  which  was  calculated  to  prejudice 
the  defendant  in  his  defence,  and  that  the  defect  was  for  the 
purpose  of  misleading.  What  evidence  was  there  of  that  ?  The 
judge  appears  to  have  come  to  the  conclusion  he  states  without 
anything  to  warrant  it.  He  ought  to  have  set  out  the  facts  upon 
which  his  conclusion  was  based.  I  think  the  notice  was  a  defective 
one  only,  and  that  the  plaintiff  should  not  have  been  nonsuited. 

(1)  51  L.  J.  (Q.B.)  112. 
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Cats,  J.  I  am  of  the  same  opinion.  The  7th  section  requires  1882 
the  notice  to  give  the  name  and  address  of  the  person  injured,  stonb 
and  to  state  in  ordinary  language  the  cause  of  the  injury  and  the  g^^ 
date  at  which  it  was  sustained.  It  seems  to  me  that  when  one  of 
the  things  which  the  section  requires  to  be  stated  is  omitted  the 
notice  is  a  defective  notice.  The  notice  is  supposed  to  be  given 
by  a  person  in  a  humble  sphere  of  life,  and  not  possessed  of  much 
knowledge.  It  is  to  be  written  in  **  ordinary  language^"  that  is, 
the  party  is  to  use  his  own  untutored  language.  If  it  is  to  be 
construed  with  rigorous  strictness,  the  Act  will  be  made  nugatory. 
By  the  proviso  at  the  end  of  s.  7,  the  notice  is  not  to  be  deemed 
invalid  by  reason  of  any  defect  or  inaccuracy  therein,  unless  the 
judge  who  tries  the  action  arising  from  the  injury  mentioned  in 
the  notice  shall  be  of  opinion  that  the  defendant  in  the  action  is 
prejudiced  in  his  defence  by  such  defect  or  inaccuracy,  and  that 
the  defect  or  inaccuracy  was  for  the  purpose  of  misleading.  I 
entirely  agree  with  my  Brother  Mathew  that  the  county  court 
judge  has  failed  to  apply  his  mind  to  that  question.  He  seems  to 
have  come  to  the  conclusion  without  any  inquiry  that  a  notice  in 
this  form  must  prejudice  the  defendant  in  his  defence  to  the 
action,  and  could  have  had  no  other  object  than  that  of  mislead- 
ing. Why  he  came  to  that  conclusion  I  am  at  a  loss  to  conceive* 
He  states  no  facts  and  gives  us  no  information  which  justifies  him 
in  coming  to  either  of  these  condusions.  He  seems  to  have 
thought  they  followed  from  the  mere  fact  of  the  notice  being 
defective  in  the  particular  I  have  mentioned. 

Bvie  abnolute. 
Leave  to  appeal  refused. 

Solicitor  for  plaintiff:  E.  A.  Swan. 
Solicitor  for  defendant :  E.  Kimher. 

J.S. 
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Negliffenee--Landlord  and  TefUDU—Liomiee^Ohligation   to  Fenee^Private 

Way. 

The  defendant  was  the  landlord  of  a  house  which  was  let  out  in  ainartments  to 
seyeial  tenants  each  of  whom  had  the  privilege  of  udog  the  roof  (which  was  flat 
and  covered  with  lead,  having  an  iron  rail  on  its  outer  edge,)  for  the  purpoee  of 
drying  thdr  linen ;  the  access  to  the  roof  being  by  means  of  a  low  door  at  the 
stair-head  about  two  feet  from  the  rail.  The  plaintiff,  the  occupier  of  one  of  the 
rooms,  went  upon  the  roof  for  the  purpose  of  removing  some  linen,  when,  his  foot 
slipping,  and  the  rail  being  out  of  repair  (and  known  by  the  landlord  to  be  so), 
he  fell  through  to  the  court-yard  below,  and  was  injured : — 

Heldf  that  the  mere  licence  to  the  lodgers  to  use  the  roof  as  a  drying-ground 
imposed  no  duty  upon  the  defendant  to  fence  it  or  to  keep  the  fence  in  repair. 

Action  in  the  Whitechapel  county  court. 

At  the  trial  it  appeared  that  the  defendant  was  the  landlord  of 
a  house  in  Bed  Lion  Street,  Wapping,  which  he  let  out  to  seyeral 
tenants,  each  of  whom  had  the  privilege  of  using  the  roof  (which 
was  flat  and  covered  with  lead,  having  a  wooden  rail  on  the  outer 
edge,)  for  the  purpose  of  drying  their  linen;  the  access  to  the 
roof  being  by  means  of  a  low  door  at  the  stair-head  about  two 
feet  from  the  rail.  The  plaintiff,  a  tenant  of  one  of  the  rooms, 
went  upon  the  roof  for  the  purpose  of  removing  some  linen,  when 
his  foot  slipped,  and,  the  rail  being  out  of  repair  (and  known  by 
the  landlord  to  be  so),  he  fell  through  to  the  court-yard  below  and 
was  injured. 

The  plaintiff  was  nonsuited,  the  judge  holding  that  there  was 
no  duty  on  the  landlord  to  protect  such  a  place,  and  that,  if  the 
lodgers  chose  to  use  the  roof  for  the  purpose  stated,  they  must 
take  it  cum  onere. 

T.  W.  JR.  Davids,  moved  for  a  new  trial  on  the  ground  that 
there  was  evidence  of  negligence  on  the  part  of  the  landlord 
which  was  fit  for  the  consideration  of  a  jury.  The  privilege  of 
drying  his  linen  on  the  roof  would  naturally  be  an  inducement  to 
a  tenant  to  hire  the  room,  and  he  was  entitled  to  have  it  kept 
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in  a  condition  of  reasonable  safety.  In  Indermaur  v.  Barnes  {\\  1882 
the  plaintiff,  a  workman  who  came  upon  the  defendant's  premises  iyat 
by  the  defendant's  licence  to  do  work  theroi  was  held  to  be  entitled  hsdou. 
to  recover  damages  for  an  injury  sustained  by  him  by  falling 
through  an  unfenced  opening  used  for  business  purposes  in  the 
floor  of  a  warehouse.  In  a  Scotch  case  of  MrMarHn  y.  Hannay  (2), 
a  child  was  killed  by  falling  through  the  railing  of  a  common  stair 
where  one  of  the  banisters  was  wanting ;  and  it  was  held  by  the 
sheriff-depute  and  afterwards  by  the  sheriff,  that  the  proprietor 
of  the  property  was  liable  in  damages  to  the  father  of  the  child, 
inasmuch  as  warning  of  the  state  of  the  stair  had  been  giyen  to 
the  factor  appointed  by  him  to  look  after  the  property.  On 
appeal  to  the  Court  of  Session,  Lord  Cowan  said :  **  The  defender 
is  proprietor  of  a  tenement  of  houses  occupied  by  twelve  different 
families,  aU  of  whom  have  access  by  one  common  stair  from  the 
several  landings  on  which  the  separate  houses  of  the  tenants  enter. 
The  accident  arose  from  defect  in  the  railing  of  this  outside  stair. 
This  railing  it  was  the  landlord's  duty  to  keep  in  repair,  and  he 
cannot  escape  responsibility  for  the  consequences  of  its  being  left 
in  a  dangerous  condition."  And  Lord  Benholme  said :  ''  When- 
ever property  is  left  unfenced  and  in  such  a  state  as  to  be 
dangerous  to  the  public  entitled  to  be  there,  the  proprietor,  or 
some  one  in  his  stead,  must  be  answerable  for  the  damage  or 
injury  which  may  thereby  be  occasioned."  By  parity  of  reasonmg, 
the  defendant  ought  to  be  held  liable  here.  [He  also  cited 
Tarry  v.  AMon.  (3)] 

Lord  CousBiDaE,  C  J.  I  am  of  opinion  that  the  county  court 
judge  was  right.  I  am  quite  unable  to  see  any  liability  in  the 
defendant  under  the  circumstances  existing  here.  If  there  had 
been  an  absolute  contract  for  the  user  of  this  place  in  a  particular 
way,  it  might  be  that  the  defendant  would  have  been  liable  for 
not  keeping  it  in  a  safe  condition.  But,  if  the  contract  was,  as  we 
must  take  it  to  have  been, — ^I  let  you  certain  rooms,  and,  if  you 
like  to  dry  your  linen  on  the  leads,  you  may  do  so, — in  that  case 

(1)  Law  Rep.  1  0.  P.  294;  ibid.  2  (2)  10 (Jonrt  of  Seas.  (>».  did  Series, 
C.  P.  311.  p.  411. 

(3)  1  Q.  B.  D.  314. 
Yob  IX.  G  2 
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1882  the  tenant  takes  the  premises  as  he  finds  them.  No  case  has 
ivAT  been  cited  in  the  English  Courts  whioh  has  the  least  bearing  on 
Hmon.  ^^®  matter.  The  Scotch  case,  M'Martin  y.  Eannay  (1),  which, 
though  not  binding  as  an  authority,  is  neyertheless  entitled  to 
the  greatest  respect,  though  it  bears  some  resemblance  in  its 
circumstances  to  this  case,  is  not  in  point  The  tenement  was 
let  out  in  flats,  all  the  tenants  using  a  common  staircase.  The 
staircase  therefore  was  a  necessary  part  of  the  holding,  and  it 
was  the  landlord's  duty  to  keep  it  in  a  state  in  which  it  could  be 
safely  used.  It  was  an  implied  condition  in  the  bargain  that  the 
mode  of  access  to  the  several  flats  should  be  safe.  There  is  no 
such  implied  condition  here.  Tarry  v.  AMon  (2)  was  the  case  of 
a  man  who  for  his  own  convenience  fixed  in  front  of  his  shop  a 
lamp  which  projected  over  the  footway  along  which  the  public 
bad  a  right  to  walk.  Having  chosen  to  hang  his  lamp  there,  it 
Mas  his  duty  to  keep  it  safely  so  that  by  its  falling  a  person 
'  lawfully  passing  should  not  be  hurt.    That  is  a  totally  different 

case  from  this.    There  will  be  no  rule. 

Groye,  J.  I  am  of  the  same  opinion.  There  was  clearly  no 
duty  cast  by  law  upon  the  landlord  under  the  circumstances  of 
this  case  to  fence  his  roof  in  the  way  suggested.  There  would  be 
no  end  of  these  cases  if  we  were  to  hold  that  there  was  evidence 
fit  to  be  left  to  a  jury. 

Bulerefimd. 

Solicitor  for  plaintiff:  John  May  Curtis. 
(1)  10  Ck>iirfc  of  Sess.  Gas.  3rd  Series,  p.  411.  (2)  1  Q.  B.  D.  314. 

J.  a 
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FLOWER  AND  Othbbs  v.  SADLER.  1882 

Jan.  21. 
BUI  of  Exchange — lUegalUy  if  Comiderathn-^Oompounding  Fdony.  


In  order  to  render  illegal  the  receipt  of  securities  by  a  creditor  from  his  debtor, 
"Where  the  debt  has  been  contracted  under  drcnmstanoes  which  might  render  the 
-debtor  liable  to  criminal  prooeedingSy  it  is  not  enough  to  shew  that  the  creditor 
was  thereby  induced  to  abstain  from  prosecuting. 

Ward  ▼.  Uoyd  (7  Scott,  N.  R.  499)  followed. 

Action  by  the  plaintiffs  as  the  indorsees  of  three  bills  of 
-exchange  accepted  by  the  defendant. 

At  the  trial  before  Denman,  J.,  the  case  was  reserved  for 
farther  consideration. 

Jan.  21.  jFVnJay,  Q.C7.I  for  the  plaintiffs. 
AskwUh  and  Futtartan,  for  the  defendant. 
The  facts  and  argnments  sufficiently  appear  in  the  judgment. 

Cur.  adv.  vidt. 

Dekhak,  J.  This  was  an  action  on  three  bills  of  exchange  for 
lOOZ.  eachy  at  three  months,  drawn  by  one  Maynard  upon  the 
defendant  on  the  24th  of  February,  1880,  and  accepted  by  the 
<lefendant|  and  indorsed  by  Maynard  to  the  plaintiffs. 

The  case  came  on  for  trial  before  me  in  Middlesex,  when  the 
jury  were  discharged  by  consent,  and  it  was  agreed  that  I  should 
try  the  case  without  a  jury. 

The  facts  I  find  to  have  been  as  follows :  Maynard,  the  drawer 
of  the  bills,  had  since  January,  1879,  been  employed  by  one 
^nld,  who  managed  certain  estates  at  Battersea  belonging  to  the 
plaintiffs  bringing  in  some  18,0002.  a  year,  to  collect  the  rents. 
Early  in  February,  1880,  Gould  found  that  Maynard  had  not  paid 
over  all  the  rents  he  had  collected;  whereupon  he  spoke  to 
Maynard  about  it,  who  acknowledged  that  a  sum  of  about  4201. 
vru  due  from  him,  and,  on  being  asked  what  he  had  done  with 
the  money,  he  said  that  he  had  invested  it  in  the  purchase  of  a 
ehare  in  a  gas-regulating  patent,  and  offered  to  transfer  his 
interest  to  the  plaintiffs.    This  was  declined,  and  Gould  insisted 
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1882  upon  his  selling  his  interest  A  day  or  two  afterwards  Ifaynard 
Flowbb  told  Gbnld  that  he  had  sold  half  his  share  to  the  defendant  for 
Badlbb.  9^^*»  ^^^  ^^^^  ^^^  defendant  was  not  prepared  with  cash,  but 
would  give  his  aooeptanceSy  and  asked  Gould  if  he  would  take  the 
acceptances  of  the  defendant  as  a  collateral  security  for  the 
amount  due  to  the  plaintiflEs  for  the  rents  not  paid  over,  (rould 
referred  to  Mr.  W.  Flower,  who  was  one  of  the  plaintiffs,  and 
acted  as  their  solicitor,  who,  after  inquiries  of  the  defendant's 
solicitors,  advised  that  it  might  be  done.  On  the  9th  of  March, 
(rould,  W.  Flower,  and  Maynard  met,  and  Maynard  gave  to  Gonld 
a  memorandum  stating  ''that  he  had  deposited  with  Grould  on 
behalf  of  the  plaintiffs  certain  bills  (including  the  three  in  ques* 
tion),  ont  of  the  proceeds  of  which  bills  Gould  was  to  retain  the 
snm  of  420/.  admitted  by  Maynard  to  be  due  to  the  plaintiffs  on 
the  balance  of  account  of  rents  received,  with  interest  at  5  per 
cent.''  At  the  same  time,  Maynard  gave  Gould  a  letter  also 
dated  the  9th  of  March,  referring  to  the  memorandum,  and 
adding,  ''It  is  agreed  that^  said  bills  having  been  given  as  consi- 
deration for  a  fourth  share  interest  in  the  business  of  the  patent 
gas  regulator,  one  other  fourth  share  whereof  is  still  vested  in 
myself,  all  surplus  funds  arising  irom  Mr.  Sadler's  and  my  own 
shares  in  such  business  shall  as  realized  in  anticipation  of  matu* 
rity  of  such  bills  be  handed  over  to  you  towards  payment  of  the 
dame;  and  I  undertake  to  see  that  such  amounts  shall  be  so 
applied."  A  further  document  was  also  banded  to  Gk>uld  by 
Maynard  on  the  same  occasion,  viz.  an  undertaking  of  even  date 
with  the  bills,  by  which  Sadler  undertook  to  hand  to  Maynard  a 
policy  on  his  own  life  for  1000/.,  then  in  the  hands  of  Sadler's 
solicitor,  within  a  fortnight,  which  he  said  he  had  received  from 
Sadler  as  a  further  security  for  the  payment  of  the  bills. 

The  defendant  pleaded  in  his  defence  several  matters  upoA 
which  issue  was  taken,  but  none  of  which  were,  I  think,  proved,, 
except  what  I  am  about  to  state ;  and  the  only  question  about 
whidi  I  have  entertained  any  donbt  is  whether,  upon  these  £Mts,. 
coupled  with  those  I  have  already  stated,  the  defendant  has  a 
right  to  judgment,  on  the  ground  that  the  indorsement  of  the  bills 
to  the  plaintiflEs  was  obtained  from  Maynard  by  a  threat  of  prose* 
cntion,  (nr  by  an  agreement  for  the  componnding  of  a  felony ;  the 
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plaintiffs  contending, — ^first,  that  the  indorsements  of  the  bills       1882 
were  not  in  fact  obtained  by  any  such  threat  or  agreement^ —     Fuowm 
secondly,  that,  if  they  were,  the  defendant,  the  acceptor,  has  no     g  *' 
right  to  take  advantage  of  that  fact  as  a  defence  as  against  the 
plaintiffs,  the  indorsees. 

There  was  some  confusion  as  to  the  time  at  which  certain  con- 
versations took  place :  bat  I  think  it  was  made  out  pretty  clearly 
that  the  acceptances  sued  upon  were  given  by  the  defendant  to 
Maynard  on  the  24th  of  Jb^ebruary,  the  day  the  bills  bear  date. 
On  the  27th  Gould  and  Maynard  discussed  with  Mr.  W.  Flower 
Maynard's  proposal  to  leave  some  of  Sadler's  bills  with  Gould,  and 
to  get  others  discounted  if  possible;  and  it  was  then  arranged 
that  he  should  if  possible  pay  the  money^  i.e.  the  4202.,  on  the 
following  Tuesday  (2nd  of  March).  Between  the  27th  of  Feb- 
ruary and  the  9th  of  March  Mr.  W.  Flower  made  inquiries  as  to 
Sadler's  sufficiency  and  as  to  the  value  of  the  policy  referred  to 
in  the  letter  of  the  24th  of  February,  and  was  apparently  satisfied 
before  the  9th  of  March  that  the  security  offered  was  sufficient. 
During  the  time  when  Gould  was  cognizant  of  Maynard's  dedi- 
cations, and  before  Mr.  W.  Flower  was  communicated  with  on  the 
subject,  and  before  the  bills  were  taken,  Gould  said  to  Maynard 
that»  '*  unless  the  deficiency  admitted  by  him  were  paid  or  some 
security  given  for  it  he  might  be  prosecuted :"  and  on  the  second 
occasion  on  which  Gould,  Maynard,  and  W.  Flower  discussed  the 
question  of  whether  the  bills  should  be  taken,  Mr.  W.  Flower 
said  to  Maynard  that  he  had  better  get  the  money,  or  he  would 
be  prosecuted, — ^meaning  that,  if  he  did  not  raise  the  money  by 
discounting  these  bills,  he  would  be  prosecuted  for  embezzlement. 

Mr.  Flower  in  his  evidence  stated  the  facts  as  follows,  and  I 
have  no  doubt  traly,  viz.  that  he  wished  to  put  all  the  pressure 
he  oould  upon  Maynard  to  pay,  and  used  the  language  with  that 
view;  but  added,  ''He,"  Maynard,  ''had  always  been  ready  to 
secure  the  money  with  these  bills,  and  did  afterwards  secure  it  to 
our  satisfaction  on  the  9th  of  March ;  and  I  thereupon  abandoned 
all  idea  of  prosecuting  him,  and  did  not  think  any  more  of  the 
matter,  because  I  had  got  the  bills.  What  I  said  about  prosecu- 
tion was,  to  induce  him  to  get  the  money,  and  not  the  bills.  He 
had  already  offered  the  bills." 


86^  QUEinV  BEDRSff  BIYIHIOF.  VOL.  IX. 


It  was  arranged  at  the  trial  that  I  should  take  an  affidavit  of 
Fxx>wBB  the  defendant  made  in  answer  to  interrogatories  as  evidence  npon 
Sadlxb.  ^^  argnmmt.  I  have  done  so;  bnt  I  believe  the  facts  to  be 
as  stated  above^  and  that  the  billsi  as  between  the  defendant  and 
Maynardy  were  given  in  payment  of  a  share  in  the  patent,  and 
not  only  that  the  proceeds  should  be  so  applied  only  in  oase  of 
discount  being  obtained  by  Maynard. 

I  entertained  some  doubt  after  hearing  the  evidencci  as  to^ 
whether  the  plaintiff  were  entitled  to  recover,  and  heard  a  very^ 
able  argument  by  Mr.  Askwith  for  the  defendant  and  Mr.  Finlay 
for  the  plaintiffi.  But,  after  hearing  that  argument,  during  which 
several  cases  were  cited,  I  happened  to  find  the  case  of  Ward  v.. 
JUoyd  (1),  which  seemed  to  me  to  make  it  desirable  that  at  the 
request  of  either  side  I  should  hear  further  argument ;  and  I  did 
so  at  the  plaintiffs'  counsel's  request  That  case  does  not  appear 
to  me  to  be  in  conflict  with  any  other  of  the  numerous  cases, 
which  were  cited  before  me,  and  to  be  very  much  in  point.  It 
was  an  application  to  set  aside  a  judgment  signed  upon  a  warrant 
of  attorney ;  and  the  judgment  of  the  Court  is  entirely  confined  to- 
the  question  whether  the  transaction  ought  to  be  set  aside  on  the 
ground  that  it  was  the  result  of  an  illegal  agreement  to  compound 
a  felony.  There,  as  here,  there  was  a  receipt  of  money  by  a» 
collector  and  a  failure  to  account,  and  language  stronger  than  is 
to  be  found  in  the  present  case  in  the  direction  of  a  threatening 
to  prosecute.  But  Tindal,  C.J.,  Coltman,  Erskine,  and  Maule,  JJ.,. 
in  the  most  forcible  terms  laid  it  down  that,  where  there  is  a  debt 
actually  due,  the  mere  use  of  language  of  this  kind,  though 
followed  by  an  abstaining  to  prosecute,  will  not  vitiate  the  trans* 
action.  Tindal,  C J.,  uses  the  following  language  in  giving  his- 
judgment :  **  It  must  be  borne  in  mind  that  this  is  not  the  case  of 
security  given  by  way  of  bribe  or  inducement  for  an  interested 
party  to  withhold  a  charge  of  a  criminal  nature ;  but  there  is  a 
just  debt  due  from  the  defendant  to  the  plaintiff.  It  may  be  that 
the  plaintiff  held  out  threats  of  prosecution  in  order  to  induce  the 
defendant  to  give  the  security  for  the  debt :  but  it  is  not  enough 
to  shew  that  the  plaintiff  even  came  to  a  determination  to  abstaii^ 
from  proceedings  and  to  treat  the  defendant  as  his  debtor ;  and 
(1)  7  Scott,  N.  R.  409. 
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there  k  the  podtiTe  denial  of  the  plaintiff  that  he  made  any  such       1882 
agreement  as  that  suggested."    Coltman,  J.,  deoides  on  the  same     Flower 
ground  in  language  equally  olear.  And  Erskine,  J.,  said :  **  Circum-     g^^^^. 
stances  ought  to  be  shewn  leading  to  the  irresiBtible  inference  that 
such  a  compact  was  in  fiict  made.*'    Yet  in  that  case  there  was 
evidence  that,  when  the  plaintiff  first  discovered  the  defalcations, 
he  threatened  to  prosecute  the  defendant  for  unlawfully  making 
use  of  his  money,  unless  he  would  go  to  see  the  plaintiff's  attorneys 
and  give  satisfactory  security,  and  the  defendant  afterwards  went 
to  the  plaintifis'  attorney  and  gave  the  security  in  question,  and 
no  prosecution  followed.     I  think  that  the  case  of  Ward  v. 
Lhyd  (1)  shews  that  the  question  in  the  present  case  is  really 
one  of  fact. 

The  other  cases  cited  before  me  were,  I  think,  all  successfully 
distinguished  by  Mr.  Finlay.  The  cases  of  WUliams  y.  Bailey  (2) 
and  Seear  y.  Cohen  (3)  were  cases  in  which  there  was  no  liability 
of  any  kind  on  the  part  of  the  persons  who  assumed  a  liability  to 
the  plaintiff  under  the  influence  of  the  threat ;  so  that  the  trans- 
action  relied  upon  as  a  defence  could  be  attributed  to  nothing  else 
but  illegal  conduct  on  the  part  of  the  plaintiff :  see  per  Lord 
Westbury  at  p.  219  of  ihb  report  of  Williame  y.  BaiUy.  (2) 

After  full  consideration  of  all  the  cases  cited  on  both  arguments, 
and  of  the  evidence,  I  have  come  to  the  conclusion  that  the 
defendant  has  not  established  that  the  bills  were  given  or  indorsed 
upon  any  agreement  to  stifle  a  prosecution,  or  by  reason  of  a  threat 
of  prosecution.  The  bills  were  given  by  Sadler  to  Maynard  U4 
payment  for  his  share  of  the  patent.  They  were  indorsed  to  tl)<5 
plaintiffs  in  consideration  of  a  sum  which  Maynard  undoubtedly 
owed  them,  and  for  the  de&ult  in  paying  which  it  is  by  no  means 
clear  that  any  prosecution  for  embezzlement  was  ever  seriously 
contemplated.  There  is,  so  far  as  I  can  see,  no  ground  for  think- 
ing that  Maynard  obtained  the  bills  from  Sadler  under  the  influence 
of  the  language  used,  or  that  the  words  used  either  by  Gould  or 
Flower  were  used  in  order  to  obtain  the  kind  of  security  which 
was  ultimately  accepted  by  the  plaintiffs,  or  that  it  operated  in 
any  way  to  induce  M&ynard  to  indorse  the  bills  to  the  plaintiffn, 

(1)  7  Scott,  N.  R.  499.  (2)  Law  Rep.  1  H.  L.  200. 

(3)  45  L.  T.  589. 


88  QXJEEITS  BENCH  DIVISION.  VOL.  IX. 

1882  80  as  to  shew  that  their  title  to  sue  had  been  in  any  way  created 
VhowMB  or  brought  abont  by  the  language  relied  upon.  I  think  that  the 
Badueb.  transaction  of  the  9th  of  March,  when  the  bills  were  indorsed  by 
Maynard  and  handed  to  the  plaintiffs^  cannot  be  fairly  consi- 
dered to  haye  been  otherwise  than  a  free  and  bond  fide  transaction 
whereby  the  plaintiffs,  being  unable  to  obtain  cash  from  Maynard, 
took  the  defendant's  bills  as  the  best  mode  of  securing  their  loss 
by  reason  of  Maynard's  defalcations,  the  acceptances  themselves 
having  been  in  no  way  procured  by  anything  Qould  or  Flower 
had  said;  but  a  genuine  business  transaction  between  Sadler 
and  Maynard,  yiz.  the  sale  by  the  latter  to  the  former  of  his  share 
in  the  patent;  and  the  indorsement  to  the  plainti£b  having 
been  equally  voluntary. 

This  being  my  opinion  upon  the  question  of  £Btct  raised  in  the 
defence,  whether  it  be  put  as  an  illegal  agreement  or  as  the  case 
of  indorsements  obtained  by  threats,  it  becomes  unnecessary  to 
consider  the  second  point,  viz.  whether  the  defence  would  be 
available  to  the  acceptor  in  this  case,  even  if  the  indorsement 
had  been  given  upon  an  illegal  agreement  or  in  order  to  avoid 
prosecution  after  a  threat  by  the  plaintiffs. 

I  therefore  give  judgment  for  the  plaintiffs  for  the  amount  of 
the  bills  and  interest  (3202.),  with  costs. 

JudffmerUfor  the  plaintifs. 

Solicitors  for  plaintiffs :  W.d  J.  Flower  dt  Nussey. 
Solicitor  for  defendant :  C.  Hareaurt. 

J.  8. 
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MORTON  V.  PALMER.  1882 

FA.  28. 


Practice— CkmU  of  Interlocutory  Proceeding— Order  for  Payment— D^auU  of 
Payment— Staying  Proceedings. 

The  plaintiff  obtained  a  verdict  in  an  action,  and  the  Queen's  Bench  Division 
having  lefnsed  to  grant  a  rule  nisi  for  a  new  trial,  the  defendant  obtained  a  rule 
absolute  in  the  Court  of  Appeal.  By  the  rule  the  pUdntiff  was  ordered  to  pay 
the  oosts  of  the  applications,  which  he  failed  to  do : — 

Edd  by  Mathew  and  Cave,  JJ.,  that  the  defendant  was  not  entitled  to  an 
order  to  stay  the  proceedings  until  the  costs  were  paid. 

Motion  by  way  of  appeal  against  an  order  staying  the  action 
cintil  the  plaintiff  should  pay  certain  costs. 

The  action  was  tried  and  resulted  in  a  verdict  for  the  plaintiff. 
The  Divisional  Court  refused  to  grant  a  rule  nisi  for  a  new  trial 
on  the  application  of  the  defendant,  but  the  Court  of  Appeal 
granted  a  rule  nisi  to  enter  judgment  for  the  defendant  or  for  a 
new  trial,  and  the  rule  was  afterwards  made  absolute  in  these 
terms,  **  It  is  ordered  that  the  verdict  found  for  the  plaintiff  on 
the  trial  of  this  cause  and  the  judgment,  if  any,  entered  or  signed 
thereon  be  set  aside,  and  a  new  trial  had  between  the  parties,  the 
costs  of  the  first  trial  to  abide  the  event.  And  it  is  further 
ordered  that  the  plaintiff  do  pay  to  the  defendant  or  his  solicitor 
the  oosts  of  this  appeal  and  of  the  application  to  the  Divisional 
Court,  to  be  taxed  by  the  master."  The  costs  of  the  motions 
vrere  taxed,  but  were  not  paid  by  the  plaintiff,  whereupon  the 
defendant  applied  to  a  master  for  a  stay  of  proceedings  till  the 
costs  should  be  paid,  and  the  master  made  the  order  which  was 
<M>nfinned  by  a  judge  at  chambers. 

Feb.  20.  Finlay,  Q.O.,  for  the  plaintiff.  The  plaintiff  cannot 
be  prevented  from  proceeding  with  his  case  merely  because  he  is 
in  default  in  paying  the  costs  he  was  ordered  to  pay.  There  is 
nothing  in  the  order  of  the  Court  of  Appeal  which  makes  it  a 
stay,  neither  does  the  practice.  An  order  to  stay  was  made  in 
€ooi  V.  EaJthway  (1),  but  there  the  assignee  of  a  bankrupt  desired 
to  proceed  without  paying  costs,  which  the  bankrupt  had  been 

(1)  Law  Hep.  8  Eq.  612. 


V. 

Palmsb. 
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1882  ordered  to  pay.  That  is  no  authority  for  the  present  application, 
Mobton" because  that  was  a  case  of  a  new  party  to  the  suit  desiring  to 
take  the  benefits  withoat  the  liabilities.  The  principle  that  the 
person  who  does  not  comply  with  an  order  as  to  costs  is  in  con- 
tempt cannot  apply  since  the  Debtor  s  Act,  1869.  (1)  The  only 
other  authorities  are  cases  in  which  the  party  in  default  has  leave 
to  proceed  on  payment  of  costs,  and  they  do  not  apply  here  where 
no  such  order  has  been  made. 

W.  O.  Harrison,  Q.C.,  and  M'Call,  for  the  defendant.  The 
Chancery  practice  is  that  where  a  litigant  does  not  pay  costs 
which  he  is  ordered  to  pay  he  is  in  contempt  and  on  a  proper 
application  all  proceedings  will  be  stayed :  Wilson  v.  Bates  (2) ; 
White  Y.  Bromige.  (3)  The  same  practice  must  be  taken  to  pre- 
vail now  in  all  the  courts :  Qrant  v.  Holland.  (4)  The  Court  of 
Appeal  did  not  make  an  order  to  stay  in  this  case  for  the  reasons 
given  in  Chddard  v.  Thompson  (5);  but  they  made  the  order 
knowing  what  the  practice  is,  and  the  application  for  a  stay  on 
that  order  is  rightly  made.  The  rule  is  laid  down  in  Daniell's 
Chancery  Practice,  5th  ed.,  p.  697,  and  the  forms  are  given  in 
Danieirs  Chancery  Forms,  3rd  ed.,  p.  957.  The  question  of  the 
abolition  of  imprisonment  for  non-payment  of  costs  does  not  touch 
the  right  of  the  Court  to  punish  contempt  otherwise.  If  this 
order  is  not  a  matter  of  right  it  is  one  on  which  the  judge  at 
chambers  has  exercised  a  discretion  with  which  the  Court  will  not 
interfere. 

Finlay,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

Feb.  23.    The  following  judgments  were  delivered : — 

Mathew,  J.  This  was  a  motion  for  a  stay  of  proceedings  in 
the  action  until  payment  by  the  plaintiff  of  the  costs  of  certain 
interlocutory  proceedings,  which  he  was  ordered  by  the  Court  of 
Appeal  to  pay.  A  master  had  made  an  order  for  a  stay  of 
proceedings,  and  that  order  was  approved  by  the  judge  on  appeal. 
The  order  was  made  for  two  reasons, — first,  that  the  Court  will 

(1)  See  Jacl'Bon  v.  Mawhy,  1  Ch.  D.         (3)  26  W.  R  312. 
86.  (4)  3  C.  P.  D.  180. 

(2)  3  My.  &  Cr.  197.  (5)  47  L.  J.  (Q.a)  382. 
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always  interfere  to  preyent  an  oppressive  use  being  made  of  its       i882 
prooess, — ^secondly,  that,  according  to  the  practice  of  Conrts  of  ""mobtw 
equity,  the  Court  ought  to  stay  the  proceedings  until  the  order  of         ^' 
the  Court  of  Appeal  has  been  complied  with.    It  seems  to  me  to 
be  very  questionable  whether  the  order  could  be  made  upon 
either  of  these  grounds.    But  there  is  a  question  to  be  considered 
here,  viz.,  whether  the  Court  of  Appeal  could  have  contemplated 
sach  a  condition  when  tbey  made  the  order.    There  is  no  such 
condition  imposed  in  terms  by  the  Order,  and  I  think  that  it  was 
made  with  reference  to  the  procedure  of  the  Common  Law  Courts. 
I  think  the  master  had  no  right  to  interpolate  a  condition  which 
the  judges  of  the  Court  of  Appeal  did  not  impose.    The  appeal 
must  be  allowed,  with  costs. 

Cave,  J»  In  this  case  the  Court  of  Appeal  has  ordered  the 
plaintiff  to  pay  the  costs  of  certain  interlocutory  proceedings  in 
that  Court ;  and  the  question  before  us  is,  whether  further  pro- 
ceedings in  the  action  by  the  plaintiff  should  be  stayed  until 
these  costs  are  paid. 

It  was  first  contended  that  the  defendant  is  entitled  to  such 
stay  as  a  matter  of  right,  and  that  we  have  no  discretion  to  refuse 
it.  I  cannot  accede  to  this  argument  It  is  to  my  mind  entirely 
contrary  to  justice  that,  without  being  at  liberty  to  exercise  any 
discretion  whatever  in  the  matter,  the  Courts  should  be  compelled 
to  say  that  a  man  who  may  have  a  just  claim  should  be  prevented 
from  pursuing  it  further  because  he  may  be  unable  to  pay  the 
costs  of  some  interlocutory  proceeding  in  which  he  may  have 
failed  perhaps  from  no  fault  of  his  own.  Mr.  Harrison  says  that 
this  right  has  been  recognised  and  acted  upon  in  the  Court  of 
Chancery.  But,  on  looking  at  the  cases  he  has  referred  to,  I 
cannot  find  that  any  such  rule  has  ever  been  laid  down  or  even 


It  was  next  contended  that,  in  the  exercise  of  our  discretion,  we 
ought  to  stay  proceedings  until  these  costs  have  been  paid.  Now, 
the  order  of  the  Court  of  Appeal  simply  directs  that  the  plaintiff 
shall  pay  these  costs :  it  does  not  stay  further  proceedings  until 
these  costs  are  paid ;  nor  does  it  direct  that  they  shall  be  defend- 
ant's costs  in  the  cause  in  any  event.    It  simply  directs  that  the 
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1882        plaintiff  shall  pay  them,  which  of  course  means  that  he  shall  pay 
HoBTOv     ^^^^  forthwith  after  taxation.    The  costs  have  been  taxed,  and 

Pauob,  ^^^  ^^*  '^^^^  P*^^'  0"*?^^  w®»  ^b®*^*  ^  ®**y  further  proceedings 
until  they  are  paid  ?  Before  the  passing  of  the  Judicature  Acts, 
in  the  Court  of  Chancery  it  appears  to  have  been  the  practice, 
where  a  motion  had  been  refused  with  costs,  not  to  allow  the 
motion  to  be  renewed  until  those  costs  had  been  paid :  Bellehamber 
V.  Oiani  (1) ;  Oldfield  v.  CciibeU.  (2)  So,  in  the  Common  Law 
Courts,  it  has  been  the  practice,  where  a  second  action  has  been 
brought,  for  the  Court  to  stay  proceedings  until  the  costs  of  the 
former  action  were  paid,  provided  both  actions  were  by  and 
against  the  same  parties  and  for  the  same  cause  or  substantially 
so :  see  Hoare  y.  Dickson  (3),  where  most  of  the  previous  cases  on 
the  subject  are  referred  to,  and  CMeU  v.  Warner.  (4)  The  prin- 
ciple of  the  practice  in  each  Court  was  the  same,  viz.,  that,  if  a 
litigant  had  brought  an  action  or  made  a  motion  against  another 
and  had  failed,  he  should  not  bring  a  fresh  action  or  renew  his 
motion  until  he  had  paid  the  costs  of  the  previous  proceeding. 
This  practice,  however,  is  no  justification  for  our  making  such  an 
order  in  this  case.  The  plaintiff  here  is  not  seeking  to  try  over 
again  something  in  which  he  has  failed  before.  He  succeeded  in 
the  former  trial,  and  that  verdict  having  been  set  aside  for  mis* 
direction,  on  the  terms  that  the  costs  of  the  first  trial  are  to  abide 
the  event  of  the  second,  he  is  now  desirous  of  taking  his  chance  of 
a  second  .trial.  It  is  quite  true  that  he  was  ordered  to  pay  the 
costs  of  the  appeal,  and  has  not  paid:  but  for  those  costs  the 
defendant  has  the  ordinary  remedies ;  and  I  am  of  opinion  that 
there  is  no  rule  of  practice  which  could  justify  us  in  doing  what 
the  Court  of  Appeal  has  not  done,  and  making  his  right  to  go  to 
a  second  trial  conditional  on  his  paying  those  costs. 

Order  to  stay  set  aside. 

Solicitors  for  plaintiff:  Edward  DoyU  db  Sons. 
Solidtors  for  defendant :  Indermaur  dt  Co. 

(1)  8  Madd.  650.  (3)  7  C.  B.  164. 

(2)  12  Boay.  91.  W  Law  Rep.  2  Q.  B.  lOa 

A.  M« 
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THE  QUEEN  v.  GANZ.  1882 

EKtradiiion  Act,  18T0  (33  A  34  Viet.  e.  52),  m.  10, 16,  2Q^Foreign  Warrant  of     ^^^^' 
Arresty  Autkenticatum  qf-^EsctradUion  </  Subject  of  State  not  party  to 
Extradition  Treaty. 

An  extradition  treaty  between  the  United  Kingdom  and  the  Netherlands 
provided  that  the  goveraments,  parties  to  the  treaty,  should  reciprocally  deliver 
up  to  each  other  any  persons,  who  being  accused  of  any  of  certain  specified  crimes 
committed  within  the  jurisdiction  of  the  party  requiring  the  extradition  should 
be  found  in  the  territories  of  the  other  party.  The  treaty  further  provided  that 
neither  of  the  contracting  governments  should  be  bound  to  deliver  up  its  own 
subjects,  and  that  a  person  arrested  under  the  treaty  in  either  country  should  be 
discharged,  if  within  fourteen  days  a  requisition  should  not  have  been  made  for 
his  surrender  by  the  diplomatic  agent  of  *'  his  "  country : — 

Heldy  that  the  provisions  for  the  extradition  of  criminals  under  the  treaty  were 
not  confined  to  persons  who  were  subjects  of  the  state  requiring  the  extradition, 
bat  applied  to  all  persons  who  had  committed  any  of  the  specified  crimes  within 
the  jurisdictioQ  of  such  state  of  whatever  nationality  they  might  be,  except 
subjects  of  the  state  from  which  extradition  was  required. 

A  document  produced  before  a  magistrate  as  the  *'  foreign  warrant "  of  arrest 
under  a.  10  of  the  Extradition  Act,  1870,  was  sealed  with  the  seal  of  the  depart- 
mesai  of  justice  at  the  Hague,  and  purported  to  be  a  copy  of  the  record  or  minutes 
of  a  certain  order  or  decree  of  the  criminal  court  of  justice  there,  setting  forth 
the  charges  against  the  criminal  whose  extradition  was  sought,  and  authorizing 
proceedings  against  him  and  his  arrest : — 

Mddf  that  the  production  of  such  a  document  before  the  magiBtrate  was  a 
sufficient  compliance  with  the  provisions  of  s.  10  of  the  Extradition  Act,  1870, 
which  provides  that  the  magistrate  may  commit  the  criminal  to  prison,  if,  inter 
alia,  the  foreign  warrant  authorizing  his  arrest  la  duly  authenticated. 

Semhle^  such  document  must  be  regarded  as  in  the  nature  of  an  original  for 
this  purpose. 


Application  for  a  writ  of  habeas  oorpas  (1),  to  obtain  the 
release  of  one  Edward   Nathan  6anz  who  had  been  arrested 

(1)  In  point  of  fact  a  rule  absolute  also  stated  that  the  points  on  which 

in  the  first  instance  for  a  writ  of  habeas  the  prisoner's  counsel  wished  to  lely 

corpus  had  been  previously  granted,  would  not  be  available  to  him  on  the 

and  the  writ  issued.    The  prisoner  was  return  to  the  writ  which  was  on  the 

brought  up  in  custody  on  the  return,  fiice  of  it   perfectly  good.     It  was, 

but  the  Attorney-General  at  the  com-  therefore,    agreed    that    the   matter 

menoement   of  the  argument  pointed  should  be  argued  as  if  the  prisoner'a 

out  that  the  practice  in  matters  of  this  counsel  were  now  moving  for  a  rule 

sort  had  since  1873  been  to  obtain  a  rule  nisi  on  affidavits,  and  the  Crown  shew- 

nisi  for  a  habeas  corpus,  and  argue  ing  cause  against  such  rule.    It  is  !«• 

the  case  on  the  rule,  and  that  such  ported  accordingly. 
practice  was  far  more  convenient    He 
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1882        under  an  extradition  warrant  granted  by  Sir  James  Ingham,  a 
ThbQuebn   metropolitan  police  magistrate,  and  committed  to   prison  with 
Gajiz.       ^  ^i^v  ^  bis  extradition  in  respect  of  a  crime  committed  in  the 
Netherlands. 

The  facts  so  far  as  material  to  the  points  here  reported  were  as 
follows : — 

The  docnment  produced  before  the  magistrate  as  the  foreign 
warrant  anthorizing  the  arrest  of  the  prisoner  in  the  Netherlands^ 
and  upon  production  of  which  the  prisoner  was  committed  to 
prison  under  s.  10  of  the  Extradition  Act»  1870,  was  sealed  with 
the  seal  of  the  department  of  justice  at  the  Hague,  and  was  as 
translated  in  the  following  terms : — 

Copy. 
Warrant  of  arrest,  in  the  name  of  the  king.  The  Court  of 
Justice  at  the  Hague  in  council  assembled.  Seen  the  report  of 
the  Arrondissement  Court  of  Justice  of  Botterdam  assembled  in 
council,  of  the  15th  of  November,  1881,  in  the  case  of  Bernhardt 
Wyprecht  (as  he  calls  himself)  from  which  report  it  appears  that 
the  papers  in  this  case  shewed  no  crime,  the  demanded  prosecu- 
tion was  refused,  and  it  is  declared  that  there  is  no  ground  for 
further  proceedings.  Seen  the  act  of  protest  dated  the  16th  of 
November  following  against  the  report  submitted  by  the  officers 
of  justice  of  the  mentioned  court  of  justice.  Seen  the  papers  and 
requisition  of  the  public  prosecutor,  shewing  that  he  does  not 
approve  of  the  report  of  the  Court,  against  which  he  protests,  to  do 
nothing,  nevertheless  demands  institution  of  proceedings  against 
Bernhardt  Wyprecht  in  the  mentioned  case  and  warrant  for  his 
arrest.  Seen  the  further  papers.  Considering  that  there  exist 
sufficient  reasons  for  complaint,  the  accused  being  said  to  reside 
in  the  course  of  1881,  at  Botterdam,  to  have  advertised  from 
there  in  different  Grerman  newspapers,  wherein  he,  stating  that  he 
traded  as  Bernhardt  Wyprecht  &  Co.,  in  Botterdam,  offered 
different  wares,  some  of  which  he  named  at  en  gros  prices, 
guaranteeing  his  buyers  that  they  were  picked  out  through  his 
own  factories,  and  could  be  delivered  at  such  low  prices  that 
through  buying  from  him  many  hundred  marks  per  annum  could 
be  saved,  all  entirely  fraudulent  and  without  any  intention  of 
keeping  to  his  offer.    Furthermore,  he  is  said  to  have  induced 
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different  persons  by  these  advertisements  to  send  him  moneys  as       1882 
prepayment  in  ordering  some  of  the  advertised  goods,  and  also    xn  QunaT 
from  the  persons  mentioned  beneath  the  amonnts  standing  against       qI^z^ 
their  names  without  sending  them  the  ordered  goods,  to  have 
received  the  same  and  fraudulently  become  possessed  of  them  to 
their  damage,  viz.    [Then  followed  list  of  names  and  amounts.] 

Taking  into  consideration  that  these  acts  are  punishable  by 
Article  405  of  the  penal  code.  Seen  the  Articles  88  and  89  of 
the  Law  Book  of  Demands  for  Punishment.  That  the  before- 
mentioned  Beport  of  the  Court  of  Arrondissement  will  not  be 
accepted.  Authorized  proceedings  with  order  for  arrest  against 
Bernhardt  Wyprecht  (calling  himself  so),  last  living  at  Rotterdam 
whence  absconded.  Done  at  the.Hague  on  the  21st  of  November, 
1881y  by  the  following  gentlemen : — ^Mr.  Spon,  Vice-President ; 
Councillor?,  Van  Olden  Bameveldt,  Lette  van  Ostvoorney  Van 
Lilaar,  and  Van  GrennSy  councillors  of  the  Court  who  have  signed 
this  besides  the  actuary. 

(Signed)        J.  Spon. 

Councillor  Van  Olden  Bameveldt. 
S.  Lette  van  Ostvoorne. 
Van  Lilaar. 
J.  J.  van  Genns. 
Wyckerheld  Btsdom. 
For  copy,  delivered  on  demand  of  the  0.  M.,  the  actuary  of 
the  Court  of  Justice  at  the  Hague. 

(Signed)        Wyckerheld  Bisdom,  and  M.  Vanderbergh. 
Seen  for  certifying  the  handwriting  of  the  above-named  Jh.  M. 
A  J.  Th.  Vanderbergh,  and  M.  C.  J.  J.  Wyckerheld  Bisdom. 
The  Hague,  December  2, 1881. 

For  the  Minister  of  Justice,  the  Secretary-General. 

(Signed)        Clamm. 

The  Bernhardt  Wyprecht  referred  to  was  proved  to  be  the 
same  person  as  the  prisoner.  It  appeared  that  letters  of  naturalisa- 
tion as  a  subject  of  the  United  States  of  America,  dated  in  1880, 
were  found  upon  the  prisoner,  and  produced  before  the  magistrate, 
and  the  prisoner  had  also  for  the  purposes  of  the  present  appli- 
cation made  an  afiSdavit  that  he  was  a  naturalised  subject  of  the  * 
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1882       United  States,  and  that  he  was  not  born  in  the  Netherlands,  but 
TmQuiBBr  to  the  best  of  his  belief  in  Hungary. 
gLtz.  ^y  ^^®    extradition    treaty  between    this    country  and  the 

Netherlands,  it  was  provided,  inter  alia,  in  substance,  as  follows : 
By  the  first  article  of  the  treaty,  it  was  provided  that  her 
Britannic  Majesty  and  his  Majesty,  the  King  of  the  Netherlands, 
should,  on  requisition  made  in  their  name,  by  their  respective 
diplomatic  agents,  deliver  up  to  each  other  reciprocally,  any 
persons  who  being  accused  or  convicted  of  any  of  the  crimes 
thereinafter  specified,  committed  within  the  jurisdiction  of  the 
requiring  party,  should  be  found  within  the  territories  of  the  other 
party.  The  third  article  provided  that  no  subject  of  the  Nether- 
lands should  be  delivered  up  to  the  government  of  the  United 
Kingdom,  and  no  subject  of  the  United  Kingdom  should  be 
delivered  up  by  tlie  goyemment  thereof  to  the  government 
of  the  Netherlands.  The  article  proceeded  to  define  ''subjects  " 
for  the  purposes  of  the  article,  as^  including  not  only  naturalised 
citizens  of  the  country,  but  also  such  foreigners,  as,  according  to 
the  laws  of  either  of  the  contracting  parties,  are  assimilated  to 
subjects,  as  well  as  such  foreigners,  who,  being  domiciled  in  the 
country,  and  having  married  a  citizen  thereof,  have  one  or  more 
children  by  that  marriage  bom  there. 

The  eleventh  article  provided  that  a  fugitive  criminal  might  be 
apprehended  under  a  warrant  issued  by  any  police  magistrate, 
justice  of  the  peace,  or  other  competent  authority  in  either 
country,  upon  such  information  or  complaint,  and  such  evidence, 
or  after  such  proceedings  as  would  in  the  opinion  of  the  person 
issuing  the  warrant  justify  the  issue  of  a  warrant,  if  the  crime 
had  been  committed,  or  the  prisoner  convicted  in  that  part  of  the 
dominions  of  the  two  contracting  parties,  in  which  he  exercises 
jurisdiction,  provided,  however,  that  in  the  United  Kingdom  the 
accused  should  in  such  case  be  sent  as  speedily  as  possible  before 
a  police  magistrate  in  London,  and  that  he  should  be  discharged 
as  well  in  the  United  Kingdom  as  in  the  Netherlands,  if  witiiin 
fourteen  days  a  requisition  should  not  have  been  made  for  his 
surrender  by  the  diplomatic  agent  of  '^  his  "  country. 

By  the  eighth  article  of  the  treaty  it  was  provided  to  the  follow- 
ing effect,  vizi  that  the  requisition  for  the  extradition  of  the 
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accused  person  should  be  accompanied   by  a  warrant  of  arrest       1882 
issued  by  the  competent  authority  of  the  state  requiring  extradi-  Thb  Queen 
tion  and  by  such  evidence  as,  according  to  the  law  of  the  place       q^^^ 
where  he  is  found,  would  justify  bis  arrest  if  the  crime  had  been 
oommitted  there.  (1) 

Bedetf,  and  TickeU,  for  the  prisoner.  This  prisoner  being 
naturalised  in  the  United  States  of  America  must  be  treated 
as  being  in  the  same  position  as  a  born  subject  of  the  United 
States.  It  is  clear  by  implication  from  the  treaty  that  it  is  only 
intended  to  apply  to  the  extradition  of  fugitive  criminals  being 
the  subjects  of  one  of  the  contracting  parties  escaping  to  the 
dominions  of  the  other.  An  English  subject,  it  is  expressly 
provided,  is  not  to  be  surrendered  to  the  Netherlands  govern- 
ment, nor  a  Netherlands  subject  to  the  English  government.  It 
would  appear,  a  fortiori,  that  the  subject  of  a  third  government, 
no  party  to  the  treaty,  is  not  to  be  surrendered.  By  the  eleventh 
article  the  demand  for  extradition  is  to  be  by  the  diplomatic  agent 
of  ''  his  (the  criminal's)  country."  The  diplomatic  agent  of  the 
Netherlands  is  not  the  diplomatic  agent  of  the  prisoner's  country, 
and  it  cannot  be  intended  that  the  American  minister  should  apply 
for  the  prisoner's  surrender  to  the  Dutch  government. 

[Pollock,  B.  Must  not  a  man  be  taken  prima  facie  to  be  the 
subject  of  the  country  in  which  he  commits  the  offence  at  the 
time  of  so  committing  it,  and  does  it  not  lie  on  him  to  shew  the 
contrary?  Does  it  follow  that  because  a  man  is  a  naturalised 
subject  of  the  United  States  he  may  not  for  this  purpose  be  & 
subject  of  the  Netherlands  ?] 

There  is  evidence  that  the  prisoner  was  not  born  in  the  Nether- 
lands. It  is  submitted  that  the  prisoner  in  this  case  has  suf- 
ficiently shewn  that  he  was  not  a  Netherlands  subject,  so  as  to 
repel  the  prima  facie  presumption  that  he  is  and  to  shift  the  onus 
of  proof. 

2ndly.  There  was  no  sufficient  foreign  warrant  of  arrest  pro- 
duced within  s.  10  of  the  Extradition  Act,  1870,  and  the  8th 
article  of  the  treaty.    The  document  relied  on  is  headed  **  copy." 

(1)  Only  80  much  of  the  treaty  and  of  the  proceedings  is  referred  to  as  is  material 
to  explain  the  points  decided. 
YoL.  IX.  H  2 
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1882  An  original  foreign  warrant  authorising   the  arrest  of  the 

The  Queen  prisoner  must  be  produced :  Clarke  on  Extradition,  178. 
Oasz  ^^®  Extradition  Act,  s.  10,  requires  the  production  of  the 

foreign  warrant  authorising  the  arrest  duly  authenticated,  and 
s.  15  provides  for  the  mode  of  authentication.  This  document  is 
not  in  the  nature  of  a  warrant  of  arrest  It  is  a  mere  copy  of  the 
minutes  of  proceedings  in  a  Court  by  which  the  issue  of  an  order 
of  arrest  would  perhaps  haye  been  justified,  but  it  is  not  in  itself 
a  warrant. 

By  the  15th  section  of  the  Extradition  Act,  1870,  "copies"  of 
depositions  are  expressly  made  admissible,  but  there  is  no  mention 
of  copies  of  warrants.  It  is  therefore  contended  that  the  original 
warrant  must  be  produced  properly  authenticated  as  required  by 
the  15th  section.  This  document  is  insufficient,  first,  because  it 
is  not  a  warrant  at  all ;  secondly,  because  it  is  not  an  original. 
The  general  effect  of  the  Act  is  to  enable  a  foreign  warrant  of 
arrest  to  be  put  in  force  in  England ;  but  this  is  not  such  a  warrant, 
but  is  merely  in  the  nature  of  a  certified  copy  of  the  proceedings 
of  the  Court  at  the  Hague. 

By  the  eighth  article  of  the  treaty  the  requisition  for  the 

extradition  of  an  accused  person  must  be  accompanied  by  a 

warrant  of  arrest  issued  by  the  competent  authority  of  the 

state  requiring  the  extradition.    It  is  clear  that  this  means  the 

•original  warrant. 

Sir  H.  JameSf  A.G.,  and  A.  L.  Smith,  shewed  cause.  With 
regard  to  the  first  point,  it  is  clear  that  any  person  in  a  country 
is  amenable  to  the  criminal  laws  of  that  country  whether  native 
born  or  a  stranger:  Wheaton  on  International  Law,  ss.  84, 113. 
The  first  article  of  the  treaty  is  couched  in  terms  large  enough 
to  include  all  persons  committing  a  crime  within  either  of  the 
countries.  The  third  article  only  restricts  the  generality  of  the 
words  of  the  first  by  excepting  subjects  of  the  country  from 
which  extradition  is  sought  Assuming  that  this  man  was  a 
native  subject  of  the  United  States,  there  is  nothing  whatever  in 
the  words  of  the  treaty  to  prevent  his  extradition  to  the  Nether- 
lands. If  it  were  otherwise,  a  criminal  committing  a  crime  in 
any  country  of  which  he  was  not  a  subject,  and  escaping  to 
another  country,  must  escape  punishment  altogether.  But  it  is  not 
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admitted  that  the  prisoner  is  to  be  treated  as  a  born  subject  of  the        1882 
United  States.    By  virtue  of  such  letters  of  naturalisation  a  person   The  Qubin 
bom  in  another  country  obtains,  no  doubt,  while  resident  in  the       q]^ 
United  States,  certain  rights  and  privileges,  but  if  he  goes  back 
to  the  country  of  his  birth  he  is  not  thereby  freed  from  his 
allegiance.    Frim&  facie  this  man  being  in  the  Netherlands  must 
be  treated  as  a  bom  subject  of  the  Netherlands.    There  is  no 
sufficient  evidence  that  he  was  not  such,  and,  if  so,  the  fact  that 
he  was  naturalised  in  the  United  States  is  immaterial. 

With  regard  to  the  second  point,  viz.,  as  to  the  production  of  a 
proper  warrant  of  arrest^  admitting,  for  the  moment,  that  this  is 
not  an  original  warrant  of  arrest,  the  non-fulfilment  of  the  obliga- 
tion of  the  treaty,  whatever  it  may  be,  in  that  respect,  has 
nothing  to  do  with  the  jurisdiction  of  the  magistrate,  which 
depends  on  the  statute :  In  re  Cowfihaye.  (1)    . 

It  is  contended  that  the  document  produced  is  a  foreign  warrant 
of  arrest  sufficiently  authenticated  both  for  the  purposes  of  the 
treaty  and  of  s.  10.  The  term  <' warrant"  as  applied  in  this 
flection  and  treaty  cannot  have  the  technical  meaning  which  it 
has  in  English  law.  The  framers  of  the  section  could  not  have 
meant  ''warrant**  in  the  sense  of  a  technical  form  on  parchment 
carried  with  him  by  a  constable  or  other  officer  according  to  our 
domestic  mode  of  procedure  authorising  him  to  arrest  a  person ; 
such  documents  may  not  be  in  use  in  the  particular  foreign 
country.  The  26th  section  defines ''  warrant "  in  the  case  of  a 
foreign  state  as  including  any  judicial  document  which  authorises 
the  arrest  of  the  criminaL  The  question,  therefore,  is,  what  kind 
of  document  would  be  included  in  that  description.  Take  this 
case  for  instance.  This  document  purports  to  be  the  order  of  a 
Court,  and  the  order  would  probably  be  entered  in  some  book  as 
a  record  of  the  Court.  It  could  not  be  intended  that  in  such  a 
case  the  book  should  itself  be  produced.  It  is  contended  that 
this  document  is  clearly  within  sa  10  and  26  a  foreign  warrant  of 
arrest.  It  ends  with  the  order  for  the  arrest,  and  is  obviously 
the  only  document  that  is  issued  from  the  foreign  Court  for  the 
purpose  of  the  arrest  For  the  purposes  of  this  proceeding  it  is 
an  original,  not  a  copy. 

(1)  Law  Rep.  8  Q.  B.  410. 

H  2  2 


100  QUEEN'S  BENCH  DIVISION.  VOL.  IX. 

1882  Then  it  is  duly  anthenticated  in  pursuance  of  s.  15,  for  it 

THsQuxBir  purports  to  be  sealed  with  the  seal  of  the  department  of  justice. 

Pollock,  B.  I  think  that  this  application  must  be  refused* 
Two  points  are  made  on  behalf  of  the  prisoner  which  are  of 
importance  as  involving  matter  of  principle  affecting  the  liberty 
of  the  subject.  The  first  of  them  is  this :  it  is  said  that  the 
prisoner  is  not  subject  to  the  extradition  law  as  existing  between, 
this  country  and  the  Netherlands,  by  reason  of  his  not  being  a 
subject  of  the  Netherlands.  It  is  said  that  the  evidence  before 
the  magistrate  shewed  him  to  be  a  naturalised  subject  of  the 
United  States,  and  this  evidence  was  also  supplemented  by  an 
affidavit  stating  that  not  on.ly  has  the  prisoner  been  naturalised 
in  the  United  States,  but  that  also  there  is  no  reason  to  believe 
that  he  was  bom  in  the  Netherlands— on  the  contrary,  it  says  that 
he  has  reason  to  believe  that  he  was  bom  in  a  city  in  Hungary. 
Therefore  it  is  contended  that  the  extradition  treaty  between  this 
country  and  the  Netherlands  does  not  apply,  and  that  the  prisoner 
cannot  be  given  up  to  the  government  of  the  Netherlands.  This 
matter,  no  doubt,  depends  not  only  on  the  English  statute  but 
also  on  the  terms  of  the  treaty ;  but  before  alluding  to  the  treaty 
I  would  say  that  the  leading  principle  which  underlies  all  ques- 
tions of  nationality  as  applied  to  crime  committed  within  any 
particular  country  is  this.  Whatever  rights,  civil  or  otherwise^ 
a  man  may  have  which  may  be  affected  by  his  domicile,  it  is  and 
must  be  perfectly  clear  by  the  law  of  all  nations  that  each  person 
who  is  within  the  jurisdiction  of  the  particular  country  in  which 
he  commits  a  crime  is  subject  to  that  jurisdiction  ;  otherwise  the 
criminal  law  could  not  be  administered  accorditig  to  any  civilised 
method.  That  has  been  the  law  from  very  far  back,  it  is 
recognised  bj  the  earliest  writers  upon  law,  it  has  been  adopted 
again  and  again  in  treaties  and  dealings  between  this  country  and 
other  countries,  and  is  to  be  found  stated  in  all  the  text-books  on 
the  subject,  and  in  all  the  cases  in  which  the  matter  has  been 
discussed.  With  reference  to  this  general  rule  we  must  consider 
the  provisions  of  the  treaty  to  which  our  attention  has  beea 
called.    The  Attorney-General  has  pointed  out  to  us  the  very 
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general  language  of  the  first  and  third  articles  of  the  treaty.    The         1882 
first  article  runs  thus.    It  is  agreed  that  her  Britannic  Majesty   The  Quibv 
«nd  his  Majesty  the  King  of  the  Netherlands  shall,  on  requisition       ^J^ 

made  in  their  name  by  their  respective  diplomatic  agents,  deliver       

up  to  each  other  reciprocally  any  persons  who,  being  accused  or 
<K>nyicted  of  any  of  the  crimes  thereinafter  specified  committed 
within  the  jurisdiction  of  the  requiring  party,  shall  be  found 
within  the  territories  of  the  other  party.  Here  it  is  according 
to  all  ordinary  rules  that  one  would  expect  to  find  any  limitation 
with  respect  to  the  character  or  status  of  the  persons  who  are  to 
be  given  up.  Not  only  are  the  most  general  words  used,  viz. 
'''any  persons,"  but  the  article  goes  on  and  refers  to  their  being 
persons  accused  or  convicted  of  crime  committed  within  the  juris- 
diction of  the  requiring  party,  clearly  shewing  that  the  definition 
of  the  person  to  be  delivered  up  is  any  person  who  commits  one 
of  the  specified  crimes  within  such  jurisdiction.  Then  when  we 
come  to  the  third  article  of  the  treaty  there  is  an  express  definition 
of  what  is  meant  by  the  word  "  subject."  It  is  to  include  not  only 
naturalised  citizens  of  the  country,  but  also  such  foreigners  as 
according  to  the  laws  of  either  of  the  contracting  parties  are 
assimilated  to  subjects  as  well  as  such  foreigners  who,  being 
domiciled  in  the  country  and  having  married  a  citizen  thereof, 
have  one  or  more  children  by  that  marriage  born  there.  The  first 
part  tends  to  shew  that  the  person  who  is  assimilated  to  a  subject 
must  be  so  in  respect  to  the  subject-matter  with  which  the  treaty 
is  dealing,  viz.  the  criminal  law.  It  is  clear  that  a  person  who 
commits  a  crime  within  a  particular  territory,  for  all  purposes 
connected  with  that  crime,  is  regarded  as  assimilated  to  a  subject. 
The  only  other  article  to  which  I  need  refer  is  the  eleventh  article. 
That  article  was  very  much  relied  on  by  the  counsel  for  the 
prisoner,  but  only  one  expression  in  that  article  seems  to  me  to 
give  any  assistance  to  his  argument.  The  article  provides  that 
the  prisoner  shall  be  discharged  as  well  in  the  United  Ebgdom 
as  in  the  Netherlands,  if  within  fourteen  days  a  requisition  shall 
not  have  been  made  for  his  surrender  by  the  diplomatic  agent  of 
*'  his  "  country.  I  do  not,  however,  think  that  it  is  any  very  great 
stretching  of  the  word  "his"  to  say  that  ''his  country*'  means 
the  country  within  whose  jurisdiction  he  was  for  the  purposes  of 
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1882  the  criminal  law  administered  there,  and  also  "  his"  for  the  pnr- 
TheQuxeh  poses  of  the  treaty.  I  confess  I  do  not  myself  feel  at  all  pressed 
by  this  first  pointy  nor  should  I  have  thought  it  necessary  to  call 
on  the  Attorney-General  for  any  answer  to  it,  except  on  the 
ground  that  this  is  no  donbt  a  matter  of  general  importance,  and 
that  it  is  desirable  both  in  the  interests  of  this  and  other  countries 
that  it  should  be  thoroughly  understood. 

The  second  is  a  more  technicali  but  still  an  important,  point, 
and  that  depends  to  my  mind  not  upon  the  treaty  but  on  the 
construction  of  the  domestic  statute  under  which  we  are  actings 
and  by  which  all  our  proceedmgs  in  England  must  be  goyerned. 
The  objection  raised  was  this,  and  at  first  sight  it  seemed  of  some 
weight.    It  was  urged  that  there  was  no  proper  warrant  of  arrest 
produced  before  the  magistrate,  who  was  called  upon  to  detain  and 
imprison  the  prisoner  in  order  that  he  might  be  surrendered* 
This  is  an  essential  matter  according  to  all  the  principles  of  justice. 
A  person  arrested  in  a  foreign  country  is  entitled  to  know  in 
respect  of  what  crime  or  offence  he  is  so  arrested.  Accordingly  a 
most  careful  proyision  is  made  in  the  statute  for  the  protection  of 
persons  so  sought  to  be  arrested.    I  cannot  help  thinking,  as  I 
said  during  the  argument,  that  there  has  sometimes  been  a  little 
confusion  of  thought  on  the  subject.    It  is  not  intended  by  the 
statute  to  give  effect  or  currency  to  any  foreign  warrant  within 
this  country.    The  intention  is  to  provide  machinery  whereby,  if 
it  can  be  shewn  by  suflicient  evidence  to  the  proper  tribunal  in 
this  country  that  a  person  who  has  committed  an  offence  in 
another  country  has  come  over  here  to  escape  the  ends  of  justice, 
such  person  may  be  committed  until  there  is  an  opportunity  of 
surrendering  him  to  the  proper  authorities  of  his  own  country. 
Looking  at  the  statute  in  that  light,  the  question  is  what  pre- 
cautions are  taken  by  the  legislature  in  the  way  of  preliminaries 
to  the  jurisdiction  of  the  magistrate.    In  many  cases  arising  in 
this  country,  where  our  own  procedure  only  is  concerned,  questions 
arise  how  far  some  irregularity  in  a  warrant,  whereby  a  man  is 
arrested  and  brought  before  a  magistrate,  is  fatal  to  the  jurisdic- 
tion of  the  magistrate  to  hear  and  determine  the  case,  the  man 
being  before  him.    Fortunately  it  is  not  necessary,  I  think,  to 
consider  any  similar  question  with  regard  to  the  present  case,  for 
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it  appears  to  me  that  the  proceedings  here  were  all  regular.       i882 
The  question  seems  altogether  to  depend  upon  the  meaning  of  ^hbQuon 
the  word  "  warrant/'  as  used  in  the  10th  section  of  the  Extradition       ^• 
Act  of  1870.    That  section  says.  **  In  the  case  of  a  fugitive       

FOUock.B. 

criminal  accused  of  an  extradition  crime,  if  the  foreign  warrant 
authorizing  the  arrest  of  such  criminal  is  duly  authenticated,  and 
such  evidence  is  produced/'  and  then  the  section  goes  on  to 
specify  what  evidence  is  necessary, "  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to  be  dis- 
obarged."     Now  what  is  the  meaning  of  the  term  ''foreign 
warrant  ?"  By  the  interpretation  clause,  s.  26,  ^  the  term '  warrant ' 
in  the  case  of  any  foreign  state  includes  any  judicial  document 
anthorizing  the  arrest  of  a  person  accused  or  convicted  of  crime." 
Therefore,  it  is  upon  the  production,  not  of  a  warrant  of  a  foreign 
state,  according  to  the  technical  meaning  of  the  term  *^  warrant " 
in  English  law,  but  upon  the  production  of  any  judicial  document 
authorizing  the  arrest  of  a  person  accused  of  a  crime,  that  the  magis- 
trate may  oommit  We  have  before  us  the  document  in  question. 
It  appears  to  be  a  copy  of  an  order  of  a  foreign  court.    It  begins 
by  reciting  certain  proceedings  which  took  place  in  an  inferior 
court,  and  after  various  other  recitals  dealing  with  the  matter  very 
minutely,  even  setting  out  the  names  of  all  the  persons  alleged 
to  have  been  defrauded  by  the  prisoner,  and  the  amounts  of 
which  they  were  alleged  to  have  been  defrauded,  it  says  this  : 
'' Taking  into  consideration  that  these  acts  are  punishable  by 
Article  405  of  the  penal  code,  and  having  seen  Articles  88  and  89 
of  the  Law  Book  of  Demands  for  Punishment,  that  the  before 
mentioned  report  of  the  Court  of  Arrondissement  at  Botterdam 
will  not  be  accepted.  Authorized  proceedings  with  order  for  arrest 
against  Bernhardt  Wyprecht  (calling  himself  so),  last  living  at 
Botterdam,  thence  absconded."    Then  come  the  signatures.    The 
first  is  that  of  the  vice-president  of  the  court ;  then  oome  those  of 
others  described  as  councillors  of  the  court  who  have  signed  this 
besides  the  actuary.    It  seems  to  me  impossible  to  say  that  this  is 
not  a  judicial  document  authorizing  the  arrest  of  this  person. 
Then  comes  the  further  question,  the  original  order  bemg  in 
existence  at  the  Hague,  what  evidence  have  we  of  it  here  in 
England  ?    The  evidence  that  we  have  is  this.    We  have  a  copy 
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ig82  of  it  which  is  thus  endorsed :  *'  Delivered  on  demand  of  the  0.  M. 
Thb  Queen  t^©  actuary  of  the  court  of  justice  at  the  Hague."  The  document 
is  signed  by  the  secretary  general  as  representing  the  minister  of 
justice  at  the  Haguei  and  it  bears  the  seal  of  the  department  of 
justice.  Is  that  copy  order  so  identified  and  so  attested  a  docu- 
ment which  can  be  received  under  this  statute?  That  question 
appears  to  depend  on  the  15th  section  of  the  Act.  It  would  be 
common  knowledge  in  dealing  with  a  matter  of  this  kind  that  it 
would  not  be  possible  to  produce  before  the  police  magistrate  in 
London  the  originals  of  the  judgments  or  orders  of  foreign  courts 
or  other  similar  foreign  documents,  and  it  was  to  be  expected  that 
some  provision  would  be  made  for  the  production  of  copies,  and 
accordingly  the  15th  section  of  the  Act  makes  these  provisions. 
"Foreign  warrants,  and  depositions  or  statements  on  oath/' 
"  foreign  warrants  "  by  the  interpretation  clause,  including  foreign 
judicial  documents  authorising  the  arrest  of  a  person  accused, 
''  and  copies  thereof  shall  be  deemed  duly  authenticated  for  the 
purposes  of  this  Act,  if  authenticated  in  manner  for  the  time 
being  provided  by  law  or  authenticated  as  follows:"  ''if  the 
warrant  purports  to  be  signed  by  a  judge,  magistrate,  or  oflBcer  of 
the  foreign  state  where  the  same  was  issued ;"  and  further  od,  ''  if 
in  every  case  the  warrants,  depositions,  statements,  copies,  certifi- 
cates, and  judicial  documents,  as  the  case  may  be,  are  authenticated 
by  the  oath  of  some  witness,  or  by  being  sealed  with  the  official 
seal  of  the  minister  of  justice,  or  some  other  minister  of  state,  and 
all  courts  of  justice,  justices,  and  magistrates,  shall  take  judicial 
notice  of  such  official  seal,  and  shall  admit  the  documents  so 
authenticated  by  it  to  be  received  in  evidence  without  further 
proof."  This  particular  document  is  sealed  with  the  seal  of  the 
minister  of  state  for  the  particular  department,  viz.,  the  depart- 
ment of  justice.  It  appears  to  me,  therefore,  that  in  this  case  the 
provisions  of  the  statute  have  been  complied  with,  and  this 
application  must  be  refused. 

Manistt,  J.  I  am  of  the  same  opinion.  With  regard  to  the 
objection  that  the  eighth  article  of  the  treaty  has  not  been  complied 
with,  it  is  material  to  consider  the  provisions  of  the  legislation  on 
this  subject.   It  is  rendered  necessary  by  the  Act  before  a  fugitive 
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criminal  can  be  extradited  that  there  should  be  a  requisition  by  the  1882 
diplomatic  agent  of  the  government  demanding  the  extradition,  and  xmi  Qukbn 
an  order  from  the  Secretary  of  State  signifying  to  the  magistrate  ^^iz 
that  snoh  a  requisition  has  been  made.  It  is  very  material,  howeyer,  -- — 
to  observe  that  the  warrant  for  the  apprehension  of  the  criminal 
may  be  issued  by  the  magistrate  before  any  requisition  is  made 
and  before  any  instructions  to  the  magistrate  are  issued  by  the 
Secretary  of  State,  although  in  such  case,  if  no  order  is  received 
from  the  Secretary  of  State  within  a  reasonable  time  to  be  fixed 
by  the  magistrate,  the  prisoner  must  be  discharged.  It  appears 
to  have  been  held  in  the  case  of  In  re  Counhaye  (1)  that  the  juris- 
diction of  the  magistrate  to  order  the  committal  of  the  prisoner 
must  depend  on  the  terms  of  the  Act  of  Parliament,  and  that  the 
question  whether  the  preliminary  forms  required  by  the  treaty 
have  been  complied  with  may  be  waived  by  the  Secretary  of  State. 
Blackburn,  J.,  in  giving  judgment  in  the  case,  says,  ^*  As  to  the 
objection  that  the  terms  of  the  treaty  have  not  been  complied 
with  the  Secretary  of  State  might  have  refused  to  order  the 
magistrate  to  proceed ;  but  these  conditions  are  not  in  the  Act  of 
Parliament,  and  the  Secretary  of  State  having  made  an  order, 
and  the  magistrate  having  acted  under  it,  all  we  have  to  do  is  to 
look  at  the  Act  to  see  whether  he  had  jurisdiction  under  it." 

The  substance  of  the  treaty  and  of  the  Act  of  Parliament  are  in 
unison.  In  order  to  give  the  magistrate  jurisdiction  there  must 
be  a  crime  charged  which  is  within  the  treaty,  and  the  magistrate 
must  have  before  him  such  evidence  as  would  justify  according  to 
the  law  of  England  the  committal  for  trial  of  the  prisoner  if  the 
crime  had  been  committed  in  England,  and  there  must  be  a  foreign 
warrant  authorising  the  arrest  duly  authenticated  according  to 
the  provisions  of  the  Act.  But  it  would  seem  that,  if  those 
conditions  are  complied  with,  the  prisoner  may  be  committed  and 
the  Secretary  of  State  has  power  to  signify  to  the  magistrate  that 
the  requisition  for  the  surrender  has  been  made  and  to  order  the 
surrender  of  the  criminal,  and  if  he  does  not  insist  on  the  objection 
that  a  preliminary  required  by  the  treaty  has  not  been  complied 
with,  we  have  no  jurisdiction  to  interfere. 

I  am  clearly  of  opinion,  however,  that  the  document  relied  on 

(I)  Law  Bep.  8  Q.  B.  410. 
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1882  was  a  foreign  warrant  of  arrest,  duly  authenticated  both  for  the 
The  QrBBN  piirposes  of  the  Act  and  the  treaty.  I  was  not  at  first  aware  that 
the  document  bore  the  official  seal  of  the  department  of  justice 
and  was  an  order  of  the  High  Court  of  'Justice  at  the  Hague. 
I  think  it  is  clearly  a  judicial  document  authorizing  the  arrest 
within  the  26th  section  of  the  Act,  and  that  it  is  authenticated 
as  required  by  the  15th  section.  Though  headed  ^'  copy  "  it  seems 
to  me  really  for  this  purpose  to  be  an  original  document.  There 
would,  I  suppose,  be  the  record  of  this  order  on  the  records  of 
the  Court,  but  this  would  appear  to  be  the  document  issued  by 
the  Court  which  authorizes  the  arrest.  It  seems  to  me,  there- 
fore, that  this  document  comes  within  the  meaning  of  the  term 
''foreign  warrant"  as  used  by  the  Act,  and  that  it  is  properly 
authenticated. 

AppUeation  refused. 

Solicitors  for  Crown :  SdioUor  to  the  Treamry. 
Solicitors  for  prisoner :  Oreenfidd  dt  AUbott. 

E.L. 


AprUZ.  COX  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 


MasUr  and  Servant^^Emphyera*  UabaUy  Act,  1880  (43  A  U  VM.  c  42),  s.  I, 
8ulh^  6 — JRaUumy  Company — Negligmee  of  a  Person  "  in  Charge  </  o  Train 
upon  a  BailwayJ* 

H.,  who  was  in  the  employ  of  a  railway  company  as  a  "  oapstan-man,"  without 
giviDg  the  Tunal  warning,  propelled  a  series  of  tracks  along  a  line  of  rails  in  a 
goods  station,  and  injured  the  plaintiff,  who  was  engaged  in  similar  work  at  the 
other  end  of  the  line  ahout  100  yards  off.  The  capstan  was  set  in  motion  by 
hydraulic  power  conununicated  to  it  by  H.  from  a  stationary  engine  at  a 
distance: — 

Mddf  that  there  was  evidence  to  warrant  the  jury  in  finding  that  H.  was  a 
person  who  had  the  charge  or  control  of  *'a  train  upon  a  railway"  under  s,  1, 
sub-s.  5,  of  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42). 

AcTiOK  nnder  the  Employers'  Liability  Act,  1880  (43  &  44 
Yict.  c.  42)y  for  personal  injury  sustained  by  the  plaintiff  whilst 
in  the  defendants*  employ.    The  particulars  of  claim  alleged  that 


VOL.  IX.  QUBEira  BENCH  DIVISION.  107 

the  injury  was  caused  by  the  negligence  of  one  Hopker,  a  capstan-       1882 
driver  in  the  defendants*  service,  "  the  said  Hopker  being  a  person        q^  ~~~ 
who  at  the  time  had  the  control  of  a  train  upon  a  railway  within      q^^ 
the  meaning  of  sub-s.  5  of  s.  1  of  the  Employers'  Liability  Act,     Wibtbeh 
1880,  aud  who  negligently  exercised  such  control/* 

The  cause  was  tried  before  the  deputy  judge  of  the  Marylebone 
county  court  on  the  17th  of  March,  1882.  The  facts  were  in 
substance  as  follows : — The  plaintiff,  a  youth  of  seventeen,  was  on 
the  30th  of  August,  1881,  in  the  employ  of  the  railway  company 
at  their  goods  station  at  Poplar  as  a  capstan  boy  or  scotcher,  his 
duty  being  to  scotch  the  trucks  and  to  hang  the  rope  on  when 
they  were  being  moved  by  the  capstan.  At  tiie  spot  where  the 
accident  happened  there  were  six  lines  of  rail  about  100  yards 
long ;  at  each  end  of  each  line  was  a  turn-table  for  the  purpose  of 
shifting  the  trucks  to  move  them  up  successively  to  a  platform  to 
be  unloaded  or  loaded ;  and  this  process  was  performed  by  means 
of  two  capstans  at  each  end  of  the  six  lines  of  rail,  which  were 
worked  by  a  man  and  a  boy,  the  motive  power  being  supplied  by 
a  fixed  hydraulic  engine,  and  communicated  to  the  capstan  by  the 
man  in  charge  of  it  placing  his  foot  upon  a  treadle.  Whilst  the 
plaintiff  was  engaged,  with  the  aid  of  the  man  under  whom  he  was 
working,  in  moving  a  truck  on  the  turn-table  on  one  of  the  lines 
in  order  to  attach  it  to  a  series  of  twelve  trucks  on  the  adjoining 
hue,  Hopker,  who  had  charge  of  the  capstan  at  the  other  end, 
inadvertently  backed  the  twelve  trucks  and  caught  the  plaintiff 
between  the  buffer  of  the  last  of  the  twelve  and  the  buffer  of  the 
truck  which  the  plaintiff  was  turning,  and  severely  injured  him. 
It  was  proved  that  the  plaintiff  was  properly  between  the  trucks 
for  the  purpose  of  removing  an  obstruction,  it  being  what  is  called 
**  lock-buffered :"  and  there  was  conflicting  evidence  as  to  whether 
or  not  Bopker  had  given  the  usual  warning  prior  to  putting  his 
capstan  in  motion.  One  of  the  plaintiff's  witnesses  said  that  *'  the 
capstan-man  moves  any  trucks  he  is  ordered  to  move ;  he  has  no 
charge  of  any  particular  train/' 

On  the  part  of  the  defendants  it  was  submitted  that  there  was 
no  evidence  to  go  to  the  jury  of  negligence  on  the  part  of  Hopker ; 
and,  further,  that  Hopker  was  not  a  person  who  had  the  charge 
or  control  of  a  train  upon  a  railway,  for  whose  negligence  the 
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1882        company  conld  be  made  responsible  within  s.  1,  sub-s.  5,  of  the 

CJox        Act. 

OmuLT  ^^  deputy  judge  declined  to  nonsuit,  and,  at  the   request 

WB8TBBK    and  with  the  assent  of  the  counsel  on  both  sides, — ^the  amount 
Railway  Go. 

of  damages  being  agreed, — ^he  left  two  questions  to  the  jury, 

viz. : — 

1.  If  and  so  far  as  it  may  be  a  question  for  you,  was  Hopker  a 
person  who  had  the  charge  or  control  of  a  train  upon  a  railway  ? 

2.  Was  Hopker  negligent  ? 

The  jury  haying  answered  both  questions  in  the  affirmative, 
the  deputy  judge  ruled  as  matter  of  law  that  the  injury  com- 
plained of  was  not  caused  **  by  reason  of  the  negligence  of  a 
person  in  the  service  of  the  defendants  who  had  the  charge  or 
control  of  any  signal,  points,  locomotive  engine,  or  train  upon  a 
railway,"  within  the  meaning  of  &  1,  sub-s.  5,  of  the  Act ;  and  he 
therefore  gave  judgment  for  the  defendants. 

Lyon  obtained  a  rule  nisi  to  enter  judgment  for  the  plaintiff  for 
the  damages  agreed  upon. 

B,  8.  Wright  shewed  cause.  It  would  be  manifestly  a  straining 
of  language  to  call  a  mere  labourer  who  is  not  called  upon  to 
exercise  either  intelUgence  or  discretion^  ^'  a  person  who  has  the 
charge  or  control  of  a  train  upon  a  railway." 

[Mathew,  J.  If  this  man  had  not  the  control  of  the  train,  who 
had?  Suppose  the  capstan  had  been  moved  by  means  of  a  hand- 
spike, or  with  the  aid  of  a  horse,  would  not  Hopker  have  been  the 
person  in  charge  of  the  train  ?] 

Trucks  placed  in  the  goods  station  for  the  mere  purpose  of 
being  unloaded  can  hardly  be  called  *'  a  train  upon  a  railway." 

Lyon,  in  support  of  the  rule.  There  is  no  definition  of  a  '^  train  " 
in  the  Act ;  but  the  dictionaries  which  are  usually  referred  to  de- 
fine a  train  to  be  a  series  of  carriages  or  other  vehicles  coupled 
together  or  placed  one  after  another,  as  these  trucks  were ;  as,  for 
instance,  a  train  of  artillery.  And  it  can  hardly  be  contended  that 
a  siding  or  goods  station  does  not  form  part  of  the  line  of  railway. 
If,  instead  of  being  a  capstan  driver,  Hopker  had  been  an  ordinary 
engine-driver,  there  could  have  been  no  doubt.  Hopker  was  the 
only  person  who  could  have  set  the  trucks  in  motion ;  and  he 
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admitted  that  it  was  his  duty  to  gi^e  warning  to  those  who*might        1882 
be  on  or  about  the  line  before  he  did  so.  Oox 

V. 

Gbeat 

Mathew,  J.    I  think  this  rule  should  be  made  absolute.    At  ^Wbbtkbk 

Bailwat  Co. 
the  trial  the  judge  put  two  questions  to  the  jury.     One  was, 

whether  Hopker  was  guilty  of  negligence.  The  jury  found  that 
he  was.  The  other  question  was  this,  whether  (so  fiar  as  it  might 
be  a  question  for  the  jury)  Hopker  was  a  person  who  had  the 
charge  or  control  of  a  train  upon  a  railway.  This  also  the  jury 
answered  in  the  affirmative.  A  doubt  was  suggested  as  to 
whether  the  line  of  trucks  here  was  *'  a  train ;"  and  that  question 
has  been  raised  upon  the  argument  before  us.  If  that  was»  as  I 
think  it  was,  a  question  of  fact,  was  there  any  eyidence  that 
Hopker  was  a  person  having  the  charge  or  control  of  the  train  ? 
He  was  the  person  who  was  working  the  capstan  and  who  alone 
could  put  the  train  of  trucks  in  motion.  The  language  of  the 
Act  is  that  the  plaintiff  can  only  recover  against  his  employers 
where  he  has  sustained  an  injury  **  by  reason  of  the  negligence  of 
a  person  in  the  service  of  the  defendants  who  had  the  charge 
of  any  signal,  points,  locomotive  engine,  or  train  upon  a  raUtoayJ' 
Did  the  twelve  trucks  constitute  a  train  ?  It  seems  to  me  that 
they  did.  A  train  is  a  train,  whether  consisting  of  trucks  laden 
with  goods  or  of  carriages  filled  with  passengers.  The  character 
of  the  load  makes  no  difference.  Nor  do  I  think  that  a  locomo- 
tive engine  is  essential  to  the  making  of  a  train.  The  place  where 
the  accident  occurred  was  clearly  a  part  of  the  line  of  railway.  I 
am  of  opinion  that  there  should  be  judgment  for  the  plaintiff  for 
the  amount  of  damages  agreed  upon. 

Caye,  J.  I  am  of  the  same  opinion.  There  is  some  little 
nicety  whether  a  number  of  trucks  in  a  goods  station  (as  here) 
can  properly  be  said  to  constitute  a  train.  The  trucks,  twelve  in 
number,  were  coupled  together  in  the  usual  way.  There  was  no 
locomotive  engine  attached  to  them ;  but  the  motive  power  was 
communicated  to  them  through  a  capstan  which  was  worked  by  a 
stationary  hydraulic  engine.  If  this  had  been  a  train  on  the  line 
of  railway  with  a  locomotive,  and  Hopker  had  been  the  driver  of 
the  engine,  he  clearly  would  have  been  a  person  having  the 
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1882       charge  or  control  of  the  train  within  the  meaning  of  the  Act. 

C^       Does  it  make  any  difference  that  there  was  no  locomotiye  engine, 

G^AT      ^^^  ^  stationary  hydraulic  engine  and  a  capstan  under  his  control, 

Webtern    and  that  the  place  was  a  goods  station  into  which  the  line  of 
Railway  Oo.      ._  ,/i  *«..         tii.  t*  % 

rails  extends  for  the  purpose  of  effecting  the  delivery  of  the  con- 
tents of  the  trucks?  Looking  at  the  danger  of  putting  these 
things  in  motion  without  proper  warning,  it  seems  to  me  to  be 
immaterial  whether  the  motive  power  was  fixed  or  movable,  or 
upon  which  portion  of  the  line  the  accident  happened.  As  the 
legislature  have  used  words  which  are  capable  of  being  applied  to 
such  a  case  as  this,  I  think  we  are  justified  in  coming  to  the  con- 
clusion that  the  county  court  judge  was  wrong,  and  that^opker 
was,  as  the  jury  have  found  he  was,  a  person  having  the  charge  or 
control  of  a  train  upon  a  railway  within  the  Act  There  will, 
therefore,  be  judgment  for  the  plaintiff  for  70Z.,  the  agreed 
damages,  with  costs. 

Judgment  for  the  plaintiff.    Leave  to  appeal  reftwed. 

Solicitor  for  plaintiff:  B.  H.  Ward. 
Solicitor  for  defendants :  B.  B.  Nelson. 

J.  S. 


June  7.  PULLING  v.  THE  GREAT  EASTERN  RAILWAY  COMPANY. 

&ecuior  and  AdminiatrcUor — Damage  to  Estate  of  Intestate  arising  out  of 
Injury  to  his  Person — Medical  Expenses — Loss  of  Wages, 

The  plaintiff  sued  as  the  administratrix  of  her  late  husband,  who,  whilst  cross- 
ing the  defendants'  railway  at  a  level  crossing  was,  through  the  negligence  of  the 
defendants,  run  over  by  an  engine  and  sustained  personal  injuries  which  prevented 
him  from  following  his  occupation  and  earning  wages,  and  caused  him  to  incur 
expenses  for  medical  attendance  and  nursing,  whereby  his  personal  estate  was 
diminished  in  value : — 

Edd^  that  the  plaintiff  could  not  sue  in  respect  of  damage  to  the  intestate's 
estate  arising,  as  above  mentioned,  from  the  tortious  injury  to  the  intestate's 
person,  and  that  the  action  was  therefore  not  maintainable. 

Statement  of  Claim  was  in  substance  as  follows : — 
The  plaintiff  was  the  administratrix  of  Edward  Polling,  deceased, 
her  husband,  and  he  had  commenced  the  action  in  his  lifetime. 
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By  an  order  of  the  Court  the  plaintiff  had  been  Bubstitated  as        ^882 
plaintiff  in  the  action  in  place  of  the  said  Edward  Palling,     PoLLnra 
deceased.    The  plaintiff  alleged  that  the  said  Edward  Pulling      gueat 
while  crossing  the  defendants'  railway  by  a  level  crossing ^on  a  j^^^^y*co 
highway  was,  by  and  through  the  negligence  of  the  defendants  in 
and  about  the  working  of  the  defendants'  railway  and  the  manage- 
ment of  an  engine  of  the  defendants,  knocked  down  and  run  over 
by  the  enginOi  and  sustained  personal  injuries.    It  was  further 
alleged  that  in  consequence  of  the  aforesaid  injuries  the  deceased 
was  forced  to  leave  his  employment,  and  was  prevented  from  the 
time  when  he  was  so  injured  until  his  death  from  following  his 
occupation,  and  from  deriving  therefrom  the  wages  and  profits 
which  he  otherwise  might  and  would  have  earned  and  acquired, 
and  he  also  incurred  expenses  in  obtaining  medical  attendance 
and  nursing  and  otherwise  during  his  illness,  and  at  the  time  of 
ids  death  his  personal  estate  and  effects  were  much  diminished  in 
value  by  reason  of  the  circumstances  aforesaid. 
Demurrer. 

Lush  Wilson,  for  the  defendants,  in  support  of  the  demurrer, 
was  stopped  by  the  Oourt. 

CZay,  for  the  plaintiff  in  support  of  the  statement  of  claim 
contended  that,  inasmuch  as  damage  had  been  occasioned  to  the 
estate  of  the  intestate,  he  having  incurred  medical  expenses  and 
sustained  pecuniary  loss  in  his  lifetime  through  bis  injuries,  the 
action  was  maintainable  by  his  administratrix  under  4  Edw.  3, 
c.  7.  [He  cited  Bradshaw  v.  Lancashire  and  Yorkshire  By. 
Co.  (1);  Leggott  v.  Qreat  Northern  By.  Co.  (2)*;  Twycross  v. 
Qrami  (3) ;  Potter  v.  Metropolitan  District  By.  Co.  (4) ;  Cham- 
lerlain  v.  Williamson  (5) ;  LocJdery.  Paterson  (6);  Williams, 
Saunders'  Edition,  1871,  p.  244.] 

Dehhan,  J.  I  think  that  our  judgment  must  be  in  favour  of 
the  demurrer.  This  action  is  clearly  an  action  of  tort,  the  cause 
of  action  alleged  being  the  negligent  management  by  the  defend- 
ants of  their  railway  and  engine,  whereby  the  original  plaintiff 

(1)  Law  Bcp.  10  C.  P.  189. .  (4)  30  L.  T.  (N.8.)  766. 

(2)  1  Q.  B.  D.  599.  (5)  2  M.  &  S.  408. 

(3)  4  0.  P.  D.  40.  (6)  1  C.  &  K.  271. 
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1882  sastaioed  personal  injury.  The  present  plaintiff,  his  administratrix^ 
PvLLiNo  alleges  that  the  effect  of  the  tort  was  to  cause  him  to  incur 
Gbxat  medical  expenses  before  his  death,  and  in  respect  of  those  ex- 
B^^^^™°GoL  P^'^^^  ^^  ^  contended  that  the  action  is  maintainable.  I  do  not 
think  that  we  can  hold  this  action  maintainable  without  in  prac- 
tice entirely  abrogating  the  doctrine  of  law  expressed  in  the 
maxim  *' actio  personalis  moritur  cum  persona."  To  a  certain  extent 
that  doctrine  has  been  qualified.  Under  the  Statute  of  Edward  III. 
it  has  in  many  cases  been  held  that,  where  the  cause  of  action, 
whateyer  its  form  may  be,  is  in  respect  of  a  tortious  impairment  of 
the  personal  estate,  such  action  may  be  maintained  by  the  per- 
sonal representatiye.  But  none  of  the  authorities  go  so  far  as  to 
say  that,  where  the  cause  of  action  is  in  substance  an  injury  to  the 
person,  the  personal  representatiye  can  maintain  an  action  merely 
because  the  person  so  injured  incurred  in  his  lifetime  some  ex- 
penditure of  money  in  consequence  of  the  personal  injury.  The 
case  oiBradshaw  y.  Lancashire  and  Tarhshire  By.  Oo.  (1),  cer- 
tainly does  not  go  to  that  lengtb,  because  the  judgments  in  that 
case  are  expressly  based  upon  the  distinction  in  this  respect 
between  actions  of  contract  and  actions  of  tort,  and  upon  the  fact 
that  in  that  case  the  action  was  an  action  of  contract.*  The  case  of 
Leggott  y.  Great  Northern  By.  Co.  (2)  was  decided  upon  the  same 
principle  as  Braishaw  y.  Lancashire  and  Yorkshire  By.  Oo.  (1), 
though  Quain,  J.,  expressly  dissented  from  the  decision  in  that 
case  so  far  as  his  personal  judgment  was  concerned,  and  Mellor,  J., 
did  not  express  any  approyal  of  it^  but  considered  himself  bound 
by  it  as  an  authority.  There  was  not  anything  said  in  the  judg- 
ments in  Leggott  y.  Oreat  Northern  By.  Co.  (2)  to  warrant  our  going 
to  the  length  to  which  we  should  be  going  if  in  the  present  case 
we  held  that  the  maxim  '^  actio  personalis  moritur  cum  person& '' 
did  not  apply.  The  duty,  for  breach  of  which  the  action  was 
brought  in  that  case,  arose  out  of  a  contract,  and  the  action  was 
in  substance  for  breach  of  contract  to  use  due  care  towards  the 
passenger  whilst  waiting  for  his  train  on  the  platform.  Some  of 
the  expressions  used  by  the  judges  in  the  case  of  Twycross  v. 
Orant  (3)  seem  no  doubt  to  go  to  considerable  lengths,  but 

(1)  Law  Rep.  10  C.  P.  189.  (2)  1  Q.  B.  D.  699. 

(3)  4  C.  P.  D.  40. 
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those  ezpressioDB  must  be  constnied  with  reference  to  the  cause       1S82 
of  action  in  that  case.    The  cause  of  action  there  was  not  an     pulu^o 
injniy  to  the  person,  but  in  respect  of  the  pecuniary  damage  done      q^^ 
to  the  intestate*s  estate  by  reason  of  the  failure  to  perform  the  ^.^^^^'^ 
statutory  obligation  to  disclose  certain  contracts.    The  present  is 
an  altogether  different  case.    Here  the  tort  complained  of  is  an 
injury  to  the  person  arising  from  the  defendants'  negligence. 
Tkere  is  no  decision  which  supports  the  proposition  that,  because 
in  consequence  of  such  injury  the  person  injured  is  put  to  expense, 
the  case  is  brought  within  the  category  of  cases  to  which  the 
statute  of  Edward  III.  applies.  Medical  expenses  are  almost  always 
made  an  element  of  damage  in  actions  for  injury  to  the  person, 
but  it  has  never  before  been  suggested  that  the  personal  repre- 
sentatiye  could  maintain  an  action  on  the  strength  of  such 
expenses.    For  these  reasons  I  think  our  judgment  must  be  for 
the  defendants. 

FoLLOOK,  B.,  concurred.  (1) 

Judgment  for  the  defendants. 

:    Solicitor  for  plaintiff:  /.  JF*.  Terry. 
'    Solicitor  for  defendants :  Curwood. 


JACK  V.  KIPPING.  jp.^^  27. 

BankrupUy^Bankruptcy  Act,  1869  (32  A  33  Vkl.  e.  71),  m.  31,  39,  49— i8^<- 
off — **Muhud  Dealingi^'-'Ufdiquidaied  Damages ^^ Fraudulent  Bepre- 
Bentation  en  Sale  cf  a  Chattel, 

A  claim  for  onliquidatod  damages  for  a  fraudulent  representation  made  by  a 
innkrapt  on  the  sale  of  a  chattel  is  within  the  mutual  credit  dauae  (s.  39)  of  the 
Bankruptcy  Act,  1869,  and  consequently  may  be  set  off  in  an  action  brought  by 
the  trustee  for  the  unpaid  price, — such  fraudulent  representation  not  being  a  mere 
personal  tort,  but  a  breach  of  the  obligation  arising  out  of  the  contract  of  sale. 

Statement  of  Olaim.  That  the  plaintiff  is  the  trustee  of  the 
eetate  and  effects  of  B.  Kelly,  a  liquidating  debtor ;  that,  before 
the  commencement  of  the  liquidation,  Kelly  sold  and  transferred 
to  the  defendant  420  shares  in  the  Chemical  and  Ammoniacal 

(1)  It  will  be  observed  that  the  facts  alleged  did  not  bring  the  case  within 
d  ft  10  Vict.  93,  s.  1. 
You  IX.  I  2 
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liquor  Company,  for  27007. ;  that  defendant  has  paid  2500/L ;  that 

^^^        the  residue  became  due  in  Angnsty  1878,  and  remained  nnpaid,  and 

Jack       the  defendant  was  indebted  in  the  sam  of  2002L  to  the  plaintiff,  as 

KnTiHo.    trostee ;  that  Eelly,  before  the  commencement  of  the  liquidation^ 

sold  and  transferred  to  the  defendant  sixty  shares  in  the  Belthel 

Water  Company,  payable  on  the  3rd  of  Novemberi  1878,  and  the 

defendant  became  indebted  to  the  plaintiff  as  trustee  in  that  sum^ 

and  had  not  paid  the  same.    Claim  4502.  • 

Statement  of  defence.  1.  The  Chemical  and  Ammonaical 
Liquor  Company  was  incorporated  on  the  6tb  of  April,  1878,  and 
Eelly  was  the  principal  promoter  of  the  company  and  signed  the 
memorandum  of  association  thereof.  He  was  also  managing 
director,  and  planned  and  superintended  the  erection  of  the  works ; 
that  Eelly  was  the  registered  holder  of  420  shares  in  the  com- 
pany, and  in  July,  1878,  represented  to  the  defendant  and  to  one 
Bell,  that  he  was  in  difficulties,  and  wished  to  sell  these  shares, 
and  [par.  4],  in  order  to  induce  the  defendant  to  buy  them,  stated 
to  the  defendant  that  the  company's  works  were  in  good  condition 
and  all  paid  for,  that  the  capital  subscribed  and  paid  up  was  suffi- 
cient for  the  working  of  them,  that  they  were  paying  splendidly, 
and  that  the  profits  were  so  large  that  the  works  woald  pay  for 
themselves  in  the  first  year. 

Eelly  made  the  above  statements  fraudulently  with  the  inten- 
tion of  deceiving  the  defendant  as  to  the  condition  and  prospects 
of  the  company  and  the  value  of  the  said  shares,  and  the  defendant^ 
believing,  and  relying  on  the  truth  of,  the  said  statements,  agreed 
to  buy  the  420  shares  from  Eelly  for  2700;.,  and  paid  him  11507. 
on  account  of  the  purchase-money.  Bell  providing  the  residue. 
That  the  statements  above  mentioned  were  entirely  false,  to  the 
knowledge  of  Eelly. 
.  14.  Bell  on  the  10th  of  May,  1875,  by  a  bill  of  exchange 
now  overdue,  directed  to  Eelly  by  the  name  of  R.  Eelly  &  Co., 
.  required  Eelly  to  pay  to  him,  Bell,  or  his  order,  1452.  lis,  9d. 
four  months  after  date,  and  Eelly  before  the  date  of  his  liquida- 
tion accepted  the  bill,  and  Bell  indorsed  the  same  to  the 
defendant,  but  Eelly  has  not  paid  the  same ;  and  the  defendant 
is  willing  to  set  off  the  amount  thereof  against  any  sum  which 
may  be  found  due  from  him  to  the  plaintiff  as  trustee. 
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By  way  of  set-off  and  counter-claim,  the  defendant  repeated  the       1882 
above  allegations,  and  stated  that  the  shares  [in  par.  4  of  the       jack 
statement  of  claim]  were  and  had  always  been  since  the  date  of     xn^g. 
the  defendant's  purchase  worthless,  and  that  the  defendant  had 
lost  the  11502.  so  paid  to  Kelly  for  the  same ;  and  the  defendant 
claimed  to  set  off  as  against  any  sum  found  due  to  the  plaintiff  the 
11507.  as  damages,  and  1457.  lis.  9i.  the  amount  of  the  bill. 

The  plaintiff  demurred  to  par.  14  of  the  statement  of  defence, 
on  the  ground  that  it  did  not  shew  that  the  defendant  was  holder 
of  the  bill  at  the  commencement  of  the  liquidation ;  and  to  the 
setpoff  and  counter-claim  (except  the  repeated  par.  14),  on  the 
ground  that  the  claims  sought  to  be  set  off  were  not  proveable 
under  the  liquidation,  and  could  not  be  set-off. 

Terrell,  for  the  plaintiff.  There  is  no  allegation  that  the 
defendant  was  the  holder  of  the  bill  mentioned  in  par.  14  of 
the  statement  of  defence ;  and  set-off  is  only  applicable  to  mutual 
dealings  between  the  bankrupt  and  a  creditor  anterior  to  the 
commencement  of  the  liquidation :  32  &  33  Yict.  c.  71,  s.  39.  (1) 
That  section  deals  merely  with  mutual  debts  and  credits  arising 
from  mutual  dealings  between  the  parties,  and  not  with  claims 
for  damages  for  a  personal  tort,  such  as  fraud  or  misrepresenta- 
tion, from  which  the  bankrupt  is  not  released  by  his  discharge : 
see  s.  49.  (2) 

*  JS.  H.  CoOim,  for  the  defendant  The  14th  paragraph  suffi- 
ciently shews  that  the  bill  is  in  the  hands  of  the  defendant  and 
unpaid. 

(1)  32  &  33  Yict.  c.  71,  s.  39, "  where  entitled  nnder  this  section  to  claim  the 
there  have  been  mutual  credits,  mutual  benefit  of  any  set-off  against  the  pro- 
debts,  or  other  mutual  dealings  between  perty  of  a  bankrupt  in  case  where  he 
the  bankrupt  and  any  other  person  had  at  the  time  of  giving  credit  to  the 
proving  or  claiming  to  prove  a  debt  bankrupt  notice  of  any  act  of  bank- 
imder  his  bankruptcy,  an  account  shall  ruptcy  committed  by  such  bankrupt, 
be  taken  of  what  is  due  from  the  one  and  available  against  him  for  adjudi- 
party  to  the  other  in  respect  of  such  cation." 

mutual  dealings,  and  the  sum  due  from  (2)  Sect.  49,  "  An  order  of  discharge 

the  one  party  shall  be  set  off  against  any  shall  not  release  the  bankrupt  from  any 

sum  due  from  the  other  party,  and  the  debt  or  liability  incurred  by  means  of 

balance  of  such  account  and  no  more  any  fraud  or  breach  of  trust,  nor  from 

shaU  be  claimed  or  paid  on  either  side  any  debt  or  liability  whereof  he  has 

respectively ;  but  a  person  shall  not  be  obtained  forbearance  by  any  fraud." 

12  2 
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1882  [Cave,  J.    It  does  not  state  when  the  bill  was  indorsed  by 

Jack  Bell  to  the  defendant] 
EiPiiNo.  It  follows  the  form  in  common  nse :  see  Ballen  &  Leake  4th  ed. 
96.  The  tort  relied  on  here  is  not  an  independent  personal  tort 
so  as  to  come  within  the'mle  adverted  to  in  Peat  v.  Jones  &  Co.  (1) 
It  is  a  breach  of  an  obligation  arising  out  of  a  contract  of  sale ; 
and,  in  giving  judgment  in  that  case,  the  Master  of  the  Bolls 
says  (2) :  ^'  What  we  have  to  consider  is,  whether  such  claims  as 
these,*' — claims  for  unliquidated  damages, — "are  properly  the 
subject  of  set-off  or  not.  I  think  that  they  are,  because  a  contract 
of  sale  and  purchase  is  in  its  nature  mutual,  imposing  reciprocal 
obligations  on  the  vendor  and  purchaser.  Any  claim  arising  out 
of  the  mutual  dealings  could  be  set  off." 

Terrell,  in  reply.  A  debt  arising  out  of  a  personal  fraud  of 
the  bankrupt  (which  this  is),  cannot  be  the  subject  of  a  set-off  in 
an  action  by  the  trustee,  nor  can  it  be  proved  under  the  bank- 
ruptcy. His  discharge  does  not  release  him  from  his  responsi- 
bility in  respect  of  it :  s.  31. 

Cur.  adv.  vuU. 

Feb.  27.  The  judgment  of  the  Court  (Mathew  and  Cave,  JJ.) 
was  delivered  by 

Oavb,  J.  The  question  in  this  case  is  whether,  when  the 
purchaser  of  shares  is  sued  for  the  price  by  the  trustee  of  the 
vendor  who  has  become  bankrupt,  he  is  entitled  to  set  off  a 
claim  for  unliquidated  damages  for  a  fraudulent  misrepresen- 
tation whereby  he  was  induced  to  purchase  the  shares. 

We  are  of  opinion  that  the  case  is  governed  by  Peal  v.  Janes 
dk  Co.  (1),  and  that  he  is  so  entitled  on  the  ground  taken  by 
the  Master  of  the  Bolls,  that  a  contract  of  sale  and  purchase  is 
in  its  nature  mutual,  imposing  reciprocal  obligations  on  the  vendor 
and  purchaser,  and  consequently  that  claims  arising  out  of  that 
contract  are  mutual  dealings  within  the  statute. 

It  seems  to  us  that  it  would  be  inequitable  to  hold  that,  where 
a  purchaser  has  had  an  article  which  turns  out  to  be  worthless 
palmed  off  on  him  by  fraudulent  misrepresentations,  and  the 

(1)  8  Q.  B.  D.  147.  (2)  At  p.  149. 
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Tendor  has  become  bankmpty  he  should  be  compelled  to  pay  the       1882 
agreed  price  to  the  trustee,  and  be  left  to  recover  back  as  much       j^ok 
as  he  can  in  the  shape  of  a  dividend.    It  is  said  that  such  a     ]^^q 
fraudulent  misrepresentation  is  a  tort ;  but  we  think  that  it  is  not 
a  personal  tort,  but  a  breach  [of  the  obhgation  arising  out  of  the 
oontract  of  sale. 

It  was  argued  that,  as  by  s.  49  of  the  Bankruptcy  Act,  1869, 
the  order  of  discharge  is  not  to  release  the  bankrupt  from  any 
debt  or  liability  incurred  by  means  of  any  fraud,  it  follows  that 
such  a  debt  is  not  provable  in  the  bankruptcy,  and  consequently 
cannot  be  set  off.  But  it  is  quite  clear  that  that  is  not  the 
meaning  of  the  section;  and  the  very  expression  ''liability 
incurred  by  means  of  fraud  "  implies  that  in  some  cases  a  liability 
arising  out  of  fraud  which  is  not  a  debt  may  be  proved  in 
bankruptcy. 

As  to  the  14th  paragraph,  that  is  clearly  bad,  and  therefore  as 
to  that  there  will  be  judgment  for  the  plaintiff,  unless  the  de- 
fendant amends  within  a  week.  As  to  the  residue  of  the  set-off 
there  will  be  judgment  for  the  defendant :  and,  as  each  party  has 
succeeded  in  part,  there  will  be  no  costs. 

Judgment  accordingly. 

Solicitors  for  plaintiff:  WhiU,  C<MUm,  &  Prichard. 
Solicitors  for  defendant:   Le  Biche  it  Bon,  for  R  W.  Stead, 
Maneheder. 

J.  a 
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1882        THE  CHARTERED  MERCANTILE  BANK  OF  INDIA,  LONDON,  AND 
March  2i.  CHINA  v.  THE  NETHERLANDS  INDIA   STEAM  NAVIGATION 
COMPANY,  LIMITED. 

Ship  —  BiU  of  Lading  —  Eaccepttom — CoUidon  —  Negligence  of  Servants  — 
Variance  Mween  BtUes  of  Admiralty  and  Common  Law  Courts — Judica- 
ture Act,  1873,  8.  25,  sub^.  9. 

The  plaintiffs  shipped  goods  on  board  the  defendants'  vessel,  the  Crotmi  Prince^ 
under  a  bill  of  lading  which  contained  an  exception  of,  amongst  other  things, 
'<  collision  "  and  "  accidents,  loss,  or  damage  from  any  act,  neglect,  or  default 
whatsoever  of  the  pilots,  master,  or  mariners,  or  other  servants  of  the  company,  in 
navigating  the  ship."  In  the  course  of  the  voyage  the  Crown  Prince  came  into 
collision  with  another  vessel  of  the  defendants,  the  Atj'eh,  The  collision  was  due 
to  negligence,  for  which  the  Atjeh  was  mainly  in  fault,  but  the  Crown  Prince 
was  also  in  some  degree  to  blame : — 

Held,  that  the  defendants  not  having  shewn  that  the  loss  was  occasioned 
wholly  by  the  neglect  or  default  of  their  servants  on  the  Croum  Prince  were 
liable : 

EMy  also,  that  s.  25,  sub-s.  9,  of  the  Judicature  Act,  1873,  is  confined  to  cases 
in  which  a  variance  existed  before  the  passing  of  the  Act  between  the  rules  in 
force  in  the  Common  Law  and  the  Admiralty  Courts,  and  did  not  apply  to  limit 
the  liability  of  the  defendants  in  the  present  case  to  one  half  the  loss  of  the 
plaintiffs. 

Motion  to  enter  judgment. 

The  action  was  brought  by  the  plaintiffs,  as  ownets  of  goods 
shipped  under  a  bill  of  lading  in  the  defendants'  vessel,  the 
WiUem  KrootirPrins  der  Nederlander  (called  hereafter  the  Grown 
Prince),  anil  lost  through  a  collision  between  that  vessel  and  the 
Atjeh,  another  vessel  of  the  defendants. 

The  jury,  at  the  trial,  found  that  the  Atjeh  was  mainly  in  fault 
in  causing  the  collision,  but  that  the  Croum  Prince  was  also  in 
some  degree  to  blame.  The  bill  of  lading  excepted,  among  other 
things  (1)  collision,  (2)  accidents,  loss  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots,  master  or  mariners, 
or  other  servants  of  the  company,  in  navigating  the  ship.  The 
questions  were  whether  the  defendants  were  exempt  from  liability 
by  these  exceptions,  and  whether,  if  not  exempt,  they  were  liable 
for  the  whole  loss,  or  whether,  by  the  Judicature  Act,  1873,  s.  25, 
sub-s.  9,  the  Admiralty  rule,  as  to  dividing  the  loss  when  two  ships 
in  collision  are  both  to  blame,  applied. 
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Bvit,  Q.a,  Myhurgh,  Q^.y  and  Barnes,  for  the  plaintifffl.    The       1882 
only  question  is,  what  is  the  contract  in  the  bill  of  lading  to  which    ohaktsbbd 
the  English  law  must  be  appUed:  Uoyd  v.  Quihert.  (1)    That  ^^^^^ 
contract  excepts  collision  and  other  perils  of  the  sea,  but  the       ^^ 
exception  does  not  apply  where  the  negligence  of  the  crew  caused  Nbthbblahim 
the  collision  or  other  peril :  Lhyd  y.  General  Iron  Screw  CoUier  nayioatiok 
Co^  Idmtied  (2);    OriU  v.    General   Iran   Steam  Cottier' Co.,        ^' 
Limiied  (3);  PhiUips  y.   Clark  (4);    Czech  y.   General  Steam 
Na/vigation  Co.  (5)    The  negligence  of  the  crew  of  the  Crofwn 
Prince  is  no  doubt  excepted,  but  the  collision  did  not  arise  ixom 
that,  but  from  that  and  another  cause  which  is  not  touched  by 
the  bill  of  lading,  namely,  the  negligence  of  the  crew  of  the  Atjek. 
It  is  immaterial  in  considering  the  contract  whether  the  crew  of 
the  Aijek  were  the  seryants  of  the  defendants,  but  if  it  were 
material  it  is  clear  that  the  defendants  would  still  be  liable  for 
the  tort  committed  by  their  seryants  on  the  Atjdi. 

Bery'amin,  Q.C,  Cohen,  Q.C.f  and  Bmkes,  for  the  defendants. 
The  liability  of  the  defendants  ought  to  be  decided  under  the 
law  of  Holland,  by  which  they  would  not  be  liable  for  the  negli- 
gence of  the  master  of  the  Crown  Prince.  It  is  a  question  not 
who  are  the  shareholders,  but  what  is  the  flag :  The  Halley  (6) ; 
PhiUips  y.  Eyre.  (7)  As  to  the  contract,  it  excepts  negligence  of 
the  defendants'  seryants,  which  was  not  excepted  in  the  cases  cited, 
and  consequently  it  excludes  collision,  although  caused  by  negli- 
gence of  the  crew.  The  collision  arose  in  part  from  the  perils 
excepted,  and  the  plaintiffs  must  shew  how  much  of  ;the  loss 
arose  irom  perils  not  excepted,  or  they  cannot  recoyer  at  all. 
Collision  is  one  of  the  excepted  perils,  so  that  prima  facie  the 
defendants  would  not  be  liable.  Then  it  is  said  they  are  liable 
because  the  collision  arose  from  the  defendants'  neglect ;  but  the 
neglect  of  seryants  on  the  Crotvn  Prince  is  excepted,  and  the 
defendants  are  not  liable  under  the  contract  for  collision  caused 
by  their  seryants  or  any  one  else  on  any  other  ship. 

Cur.  adv.  vult. 

(1)  Law  Rep.  1  Q.  B.  115.  (4)  2  C.  B.  (N.S.)  156. 

(2)  3  H.  <fc  C.  284.  (6)  Law  Rep.  3  C.  P.  14. 

(3)  Law  Rep.   1  C.   P.  600 ;  Law  (6)  Law  Rep.  2  P.  C.  193. 
Rep.  3  C.  P.  476.  (7)  Law  Rep.  6  Q.  B.  1. 
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1882  March  24.    The  following  judgments  were  delivered : — 

Ghabtbbed  FoLLOOKy  B.  This  is  an  action  brought  by  the  plaintiffs,  who 
^  Bakk  of  are  bankers  carrying  on  business  in  London,  against  the  defendants, 
^^^  who  are  a  joint  stock  company,  limited,  constituted  and  duly  re- 
^"™m.AND8  gistered  pursuant  to  the  Companies  Act,  1862,  having  their  head 
Navigation  office  in  London,  to  recover  the  value  of  a  quantity  of  specie  which 
in  the  month  of  November,  1875,  was  shipped  by  the  plaintiffs  at 
Singapore  on  board  the  defendants'  steamship  called  Willem 
Kroon-Prina  der  Nederlander  (which  I  shall  call  the  Crown 
Prince  for  the  sake  of  brevity)  to  be  carried  by  the  defendants 
from  Singapore  to  Sourabaya,  and  there  delivered  in  good  order 
and  condition  to  the  order  of  the  plaintiffs,  they  paying  freight 
for  the  same  upon  the  terms  of  the  bill  of  lading,  which  contained 
the  following  exceptions :  ''  The  act  of  God,  the  king's  enemief:, 
restraint  of  princes  and  rulers,  pirates  or  robbers  by  sea  or  land, 
accidents,  loss  and  damage  from  vermin,  barratry,  jettison,  colli- 
sion, fire,  machinery,  boilers,  steam,  and  all  the  perils,  dangers, 
and  accidents  of  the  sea,  rivers,  land  carriage  and  steam  naviga- 
tion, of  whatsoever  nature  and  kind  soever ;  and  accidents,  loss  or 
damage  from  any  act,  neglect,  or  default  whatsoever  of  the  pilots,, 
master,  or  mariners,  or  other  servants  of  the  company  in  navi- 
gating the  ship  or  from  any  deviation  excepted." 

The  Orown  Prince  sailed  from  Singapore  on  her  voyage  to 
Sourabaya,  and  in  the  course  of  it  she  came  into  collision  with 
another  steamship  of  the  defendants  called  the  Aijeh^  and  was 
sunk  with  the  plaintiffs*  specie  on  board.  Some  of  the  specie  wa9 
recovered,  and  the  action  is  brought  to  recover  the  value  of  the 
residue  which  was  lost. 

The  plaintiffs  alleged  by  their  statement  of  claim  (par.  4),  that 
the  collision  was  caused  by  the  negligence  of  the  defendants' 
servants  on  board  the  Aijehj  and  that  the  loss  of  the  specie  was 
not  caused  by  any  of  the  perils  excepted  from  the  bill  of  lading. 
The  defendants,  by  their  statement  of  defence,  admitted  that  their 
steamship  the  Crown  Prince,  in  the  course  of  her  voyage  came 
into  collision  with  their  steamship  called  the  Atjeh,  and  was  sunk 
with  the  plaintiffs'  goods  on  board,  but  they  denied  that  the  colli* 
sion  was  caused  by  negligence,  and  alleged  that  if  it  was  so 
caused  such  negligence  was  wholly  that  of  their  servants  on  board 
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their  ship  the  Oraum  Frince^  and  that  saoh  negligence  is  one  of       1882 
the  perils  specially  excepted  in  and  by  the  bill  of  lading.    The    Ghabtbred 
defendants  also  denied  the  allegation  in  the  4th  paragraph  of  the  ^^^^^^^^ 
plaintiffs'  statement  of  claim,  that  the  loss  was  not  caused  by       ^^'^ 
any  of  the  perils  excepted  by  the  bill  of  lading.    In  other  words,  NsTHnLANDs 
they  alleged  that  the  loss  was  caused  by  a  peril  or  by  perils  ex-   nayioatiox 
cepted  by  the  bill  of  lading.    The  plaintiffs  joined  issue  upon  the         ^^* 
defendants'  statement  of  defence. 

The  cause  came  on  for  trial  at  the  Guildhall  Sittings,  on  the 
15th  of  December  last^  before  Manisty,  J.,  and  a  special  jury. 
A  great  deal  of  evidence  was  given  on  both  sides  as  to  the  cause 
of  the  collision,  and  in  the  result  the  jury  found  that  the  Aijeh 
was  mainly  in  fault,  but  that  the  Crown  Prince  was  also  in  some 
degree  to  blame. 

Upon  these  facts  .it  was  contended  before  us  on  the  part  of  the 
plaintiffs,  that  the  defendants  are  liable  for  the  loss  of  the  specie, 
first  by  reason  of  the  contract  into  which  they  had  entered  by  the 
bill  of  lading  for  carriage  of  ^it^  and  secondly  that  they  are  liable 
in  tort  as  owners  of  the  Atjeh^  for  the  negligence  of  their  servants 
the  master  and  crew  of  that  vessel  whereby  the  collision  was 
mainly  occasioned.  In  the  view  which  I  have  taken  of  this  case, 
it  becomes  unnecessary  to  consider  the  questions  which  arise  out 
of  the  second  contention. 

As  to  the  first  question  it  was  suggested  for  the  defendants 
that  the  contract  contained  in  the  bill  of  lading  was  not  governed 
by  English  law.  I  cannot,  however,  think  that  there  is  room  for 
serious  argument  upon  this  point.  The  goods  were  shipped  at  an 
English  port.  The  plaintiffs  are  an  English  company.  The 
defendants  are  a  limited  company  whose  registered  o£Bce  is  in 
London,  and  by  their  memorandum  of  association  they  describe 
as  one  of  the  objects  for  which  the  company  is  established  the 
hiring  of  vessels.  The  bill  of  lading  is  in  the  English  language 
throughout,  and  the  defendants  are  therein  described  as  ''the 
Netherlands  India  Steam  Navigation  Company,  Limited,"  which 
obviously  has  reference  to  the  Companies  Act,  1862,  whereby  the 
liability  of  the  members  of  limited  companies  is  limited  to  the 
amount  nnpaid  on  the  shares  held  by  them,  or  to  the  amount 
which  the  members  may  undertake  by  the  memorandum  of  asso* 
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1SS2       ciation  to  contxibute  to  the  assets  of  tbe  company  in  the  event  of 

"cHARTnaED  its  being  wound  up.    Under  all  these  circumstances,  adopting  the 

^^1^^  well-known  rule  of  law  as  acted  upon  in  Lloyd  v.  GuibeH  (1), 

i»DiA      the  law  of  the  place  where  the  contract  is  made  is  prima  facie 

KETHERLAin)8  that  wluch  the  parties  intended  or  ought  to  be  presumed  to  have 

Navigation  adopted  as  the  footing  upon  which  they  dealt,  and  there  exist  here 

^'        none  of  those  facts  from  which  the  Court  were  in  that  case  led  to 

infer  the  contrary. 

Assuming  then  that  the  English  law  goyems,  two  matters  must 
be  dealt  with  before  the  liability  of  the  defendants  can  be  deter- 
mined, viz. :  First,  what  is  the  true  construction  of  the  bill  of 
lading  ?  and.  Secondly,  have  the  defendants  succeeded  in  shewing 
that  the  event  whereby  the  loss  of  the  plaintiff's  specie  was  occa- 
sioned was  within  the  excepted  perils. 

With  regard  to  the  perils  excepted  by  the  bill  of  lading,  they 
may  be  divided  into  two  classes ;  first,  those  which  are  dealt  with 
by  the  first  clause  and  mentioned  by  name,  one  of  these  being 
''  collision ; "  and,  secondly,  those  which  are  covered  by  the  second 
clause,  which  provides  for  •*  accidents,  loss,  or  damage  from  any 
act,  neglect  or  default  whatsoever  of  the  pilots,  masters,  or 
mariners,  or  other  servants  of  the  company  in  navigating  the 
ship,"  which  would  include  all  acts  so  caused,  and  therefore,  inter 
alia,  collision,  if  it  was  caused  by  the  neglect  or  default  of  the 
defendant's  servants  in  navigating  the  Croton  Prince. 

Dealing  first  with  the  second  of  these  clauses,  it  is  obvious  that 
had  the  loss  been  occasioned  wholly  by  those  who  were  navigat- 
ing the  Oroum  Prince^  the  defendants  would  have  been  protected  ; 
but  the  jury  having  found  that  the  crew  of  the  Atjeh  were  mainly 
in  &ult,  although  the  Crown  Prince  was  also  in  some  degree  to 
blame,  it  appears  to  me  that  the  defendants  are  not  protected  by 
this  clause,  inasmuch  as  they  have  not  succeeded  in  shewing  that 
the  loss  was  occasioned  wholly  by  the  neglect  or  default  of  those 
who  were  navigating  the  Orown  Prince. 

V7ith  respect  to  the  first  clause,  there  is  no  doubt  that  the  loss 

in  question  was  occasioned  by  collision,  and  the  only  question 

that  arises  is,  whether  the  word  "  collision,"  as  here  used,  applies 

to  a  collision  which  was  mainly  brought  about  by  the  negligence 

(1)  Law  Rep.  1  Q.  B.  115. 
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of  those  who  were  servants  of  the  defendants  engaged  in  the       1882 
navigation  of  one  of  their  vessels  other  than  that  in  which  the   ohabtered 
specie  was  shipped.    It  is  necessary  here  to  bear  in  mind  that  ^bamk*of* 
the  clause  in  question  is  inserted  in  limitation  of  the  common       ^^^ 
law  liability  which  would  otherwise  attach  to  the  defendants  in  Netheblands 
the  discharge  of  their  duty  as  carriers,  and  should  its  intention  natioation 
and  effect  be  open  to  doubt,  it  must  be  construed  most  strongly         ^ 
against  the  carriers.    This  proposition  is  very  clearly  dealt  with 
by  Story,  J.,  in  s.  512a  of  his  work   on  Bailments,  in  which, 
speaking  of  the  well-known  and  long  established  exception  con- 
tained  in  maritime  contracts  for  the  carriage  of  goods  of ''  perils 
of  the  sea,*'  he  says,  **  the  phrase,  *  perils  of  the  sea,'  whether 
understood  in  its  most  limited  sense,  as  importing  a  loss  by 
natural  accident  peculiar  to  that  element,  or  whether  understood 
in  its  more  extended  sense,  as  including  inevitable  accidents 
occurring  upon  that  element^  must  still,  in  either  case,  be  under- 
stood to  include  such  losses  only  to  the  goods  on  board  as  are  of 
an  extraordinary  nature,  or  arise  from  some  irresistible  force,  or 
from  inevitable  accident,   or  from  some  overwhelming  power, 
which  cannot  be  guarded  against  by  the  ordinary  exertions  of 
human  skill  and  prudence.    Hence  it  is,  that,  if  the  loss  occurs 
by  a  peril  of  the  sea  which  might  have  been  avoided  by  the 
exercise  of  any  reasonable  skill  or  diligence  at  the  time  when  it 
occurred,  it  is  not  deemed  to  be,  in  the  sense  of  the  phrase,  such 
a  loss  by  the  perils  of  the  sea  as  will  exempt  the  carrier  from 
liability,  but  rather  a  loss  by  the  gross  negligence  of  the  party. ** 

The  same  principle  of  construction  has  been  acted  upon  by  the 
English  Courts  and  applied  to  the  case  of  a  loss  occasioned  by 
collision.  Thus,  in  Uoyd  v.  Oeneral  Iron  Screw  Collier  Co^ 
Limited  (1),  it  was  held  that  the  exception  in  the  bill  of  lading 
of  ''accidents  or  damage  of  the  seas,  rivers,  and  steam  navigation 
of  whatever  nature  or  kind  soever,"  did  not  exempt  the  ship- 
owner from  responsibility  for  the  loss  of  goods  which  arose  from  a 
collision  caused  by  the  negligence  of  the  master  or  crew.  This 
decision  was  discussed  and  followed  in  QriU  v.  Oeneral  Iron  Screw 
CoBier  Co.  Limited.  (2)  A  similar  construction  was  given  to  a 
bill  of  lading  which  contained  a  clause  that  the  shipowner  ''is- 
(1)  3  H.  &  C.  284.  (2)  Law  Rep.  1  C.  P.  600. 
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18S2       not  to  be  accountable  for  leakage  or  breakage;''  in  the  earlier 
Chabtebed  case  of  PMUps  y.  Clark  (1),  and  more  recently  in   Czech  v. 
^A»KOP^  ^^**^^  Steam  Navigation  Co.  (2)    These  cases  shew  that  but  for 
India      ^^^q  general  words  excepting  the  neglect  or  default  of  the  defend* 
Nethkrlahds  ants*  servants  in  navigating  the  Crown  Prince,  the  defendants 
Navigation   ^ould  not  be  protected  in  the  event  of  a  collision  occasioned  by 
^^'        such  neglect  or  default,  and  as  there  are  no  words  in  the  bill  of 
lading  which  apply  to  a  collision  arising  from  the  neglect  or 
default  of  the  defendants'  servants  in  navigating  another  vessel^ 
the  word  "  collision "  itself  is  of  no  avail,  and  it  is  hardly  neces- 
sary to  add  that  where  goods  are  damaged  by  reason  of  a  collision 
occasioned  by  the  fault  of  the  master  or  crew  of  a  vessel  other 
than  that  in  which  they  are  shipped,  or  by  the  default  of  those 
on  board. both  vessels,  the  owner  of  the  carrying  vessel,  in  the 
absence  of  an  express  stipulation  to  the  contrary,  is  liable  for  their 
loss.     The  law  as  to  this  will  be  found  in  3  Kent's  Commentaries, 
lecture  xlvii.  s.  5,  and  in  Parson's  Law  of  Shipping,  vol.  1,  p.  26U. 
It  was  pressed  upon  us  by  the  defendants'  counsel  in  argu- 
ment that  it  bore  hardly  upon  the  defendants  to  extend  their 
liability  beyond  the  negUgence  of  those  of  their  servants  who 
were  engaged  in  carrying  out  the  contract  of  carriage,  and  that 
it  ought  not  to  be  supposed  that  under  any  circumstances  they 
could  intend  to  make  themselves  liable  for  the  acts  of  their 
servants  who  were  navigating  another  vessel  whose  duties  had  no 
connection  with  the  performance  of  the  contract  for  carriage  upon 
which  the  plaintiffs  are  suing.    There  is  much  that  is  plausible 
in  this,  but  it  only  raises  in  another  form  the  question  already 
answered  by  saying  the  defendants  as  carriers  are  liable  for  all 
events  other  than  the  act  of  God,  which  they  have  not  excepted 
by  their  bill  of  lading,  and  although,  if  the  collision  had  taken 
place  between  two  ships  which  were  the  only  vessels  owned  by 
the  defendants,  and  these  were  engaged    in   wholly  different 
voyages  and  happened  to  meet  by  accident  upon  the  high  seas^ 
the  result  might  appear  to  be  more  unforeseen  and  peculiar,  in 
the  present  case  it  must  be  remembered  that  the  defendants  are 
owners  of  ships  which  are  engaged  in  a  carrying  trade  between 
certain  fixed  ports  and  make  regular  voyages  over  the  same  seas^ 
(1)  2  C.  B.  (N.S.)  156.  (2)  Law  Rep.  3  C.  P.  14. 
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and  to  say  that  they  are  liable  for  a  loss  occasioned  by  the  negli-        1882 
gence  of  their  crews  on  board  a  vessel  other  than  that  in  which   cbabmbed 
the  plaintiffs'  goods  are  shipped,  is  only  to  apply  a  rule  the  equity  ^^^^^^^^ 
of  which  would  not  be  contested  if  it  were  applied  to  a  carrying       India 
company  who  own  a  large  fleet  of  vessels  trading  in  such  a  manner  Nktbiblands 
to  and  fix)m  a  port  that  in  the  course  of  their  voyage  they  would  na^oa™n 
constantly  pass  or  meet  in  a  river  or  harbour,  or  would  be  brought        ^^ 
up  in  close  proximity  to  the  same  landing  wharf. 

The  liability  of  the  defendants  being  established  a  question  still 
arises,  what  is  the  proper  amount  of  damages  ?  Until  recently 
the  defendants,  who  had  contracted  to  carry  the  specie  in  question 
from  Singapore  to  ijourabaya,  and  had  failed  to  do  so  by  reason  of 
a  peril  against  the  occurrence  of  which  they  were  not  protected 
by  the  contract  of  carriage,  must  have  been  held  to  be  liable  for 
the  full  value  of  the  specie.  A  doubt  however  has  been  raised  by 
reason  of  the  language  contained  in  s.  25,  sub'S.  9,  of  the  Judicature 
Act,  1873.  The  language  of  that  sub-section  is  as  follows: — **  In 
any  cause  or  proceedbg  for  damages  arising  out  of  a  collision 
between  two  ships,  if  both  ships  shall  be  found  to  have  been  in 
faulty  the  rules  hitherto  in  force  in  the  Court  of  Admiralty,  so  far 
as  they  have  been  at  variance  with  the  rules  in  force  in  the  Courts 
of  Common  Law,  shall  prevail.''  If  this  provision  is  applicable 
to  the  present  case,  inasmuch  as  both  the  Crown  Prince  and  Aijeh 
were  found  by  the  jury  to  have  been  in  fault,  the  Court  of  Admi- 
ralty rule  must  be  held  to  apply,  and  that  rule  is  that  where  both 
parties  to  a  collision  are  to  blame  they  must  share  the  loss 
equally.    See  The  Milan  (1)  and  Hey  v.  Le  Neve.  (2) 

The  language  of  this  sub-section  is  no  doubt  very  general,  but 
before  effect  is  given  to  it,  it  would  seem  necessary  to  refer  to 
what  was  the  condition  of  the  law  before  the  passing  of  the 
Judicature  Act.  The  only  '^  cause  or  proceeding  for  damages 
arising  out  of  a  collision  between  two  ships,"  in  which  the  rules  in 
force  in  the  Court  of  Admiralty  were  at  variance  with  those  in 
force  in  the  Common  Law,  were  cases  in  which  actions  were 
brought  by  the  owner  of  one  ship  against  the  owner  of  another 
ship,  or  by  the  owner  of  goods  on  board  one  ship  against  the 
owner  of  another  ship  in  respect  of  a  collision.  In  either  of  these 
(1)  Lnsb.  388.  (2)  2  Shaw,  Scotch  Ap.  Gas.  395. 
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1882       cases  the  Admiralty  rule  and  the  Common  Law  mle  with  respect 

qh^tkbed  ^  damages  differed,  the  Admiralty  rule  being  as  I  have  already 

Mra^TM  expressed  it,  and  the  Common  Law  rule  being  that  where  both 

India      vessels  were  in  fault,  in  the  sense  that  those  navigating  the 

NsTHKBLAKDfl  plaintiff's  ship  were  guilty  of  negligence  which  substantially  oon- 

nT^o^^  tributed  to  the  collision,  the  plaintiff  could  not  recover. 

^  It  was  I  apprehend  to  prevent  this  variance,  and  to  make  the 

practice  in  both  Courts  uniform,  that  this  sub-section  was  passed; 
but  it  seems  to  me  equally  clear  that  its  effects  must  be  confined 
to  those  cases  in  which  such  variance  previously  existed.  Where 
the  action  is  brought  not  by  one  shipowner  or  goods  owner  against 
a  ship  which  has  run  into  the  carrying  vessel,  but  by  the  goods 
owner,  who  seeks  to  enforce  the  contract  for  carriage  against  the 
owner  of  the  ship  to  whom  he  has  entrusted  his  goods,  no  such 
variance  in  practice  could  arise.  The  result  therefore  is,  there 
will  be  a  verdict  and  judgment  for  the  plaintiffs,  the  damages  to 
be  agreed. 

Manisty,  J.  I  concur  with  my  Brother  Pollock  in  the  con- 
clusions at  which  he  has  arrived,  and  in  the  reasons  which  he  has 
stated  in  support  of  them ;  but  as  the  case  is  somewhat  novel  and 
it  will  probably  be  submitted  to  a  higher  tribunal,  I  wish  to  add 
a  few  observations  of  my  own  as  to  the  liability  of  the  defendants 
upon  their  contract. 

The^  question  which  lies  at  the  root  of  the  case  is  to  what  cause 
ought  the  loss  of  the  plaintiffs'  goods  to  be  attributed  ?  Doubtless 
the  collision  of  the  defendants'  ship,  the  Crown  Prince,  with  the 
defendants'  ship  the  Atjeh  was  the  causa  proxima,  but  according 
to  the  finding  of  the  jury  the  negligence  of  the  defendants'  ser- 
vants on  board  the  two  ships  was  the  causa  causans,  in  other 
words,  the  efficient  cause  of  the  loss. 

Now  it  is  a  settled  rule  of  law  that  in  the  case  of  an  action  on  a 
contract  of  marine  insurance  regard  is  to  be  had  to  the  causa 
proxima:  Thompson  v.  Sopper  (1) ;  but  in  the  case  of  an  action 
for  breach  of  a  contract  contained  in  a  bill  of  lading  regard  is  to 
be  had  to  the  causa  causans :  Lloyd  v.  Chnerai  Iron  Screw  Com" 
pany  (2),  and  the  other  cases  cited  by  my  Brother  Pollock. 
(1)  E.  B.  &  E.  1038.  (2)  3  H.  &  C.  284. 


VOL.  IX,  QUEEN'S  BENCH  DIVISION.  127 

It  was  conceded  on  the  part  of  the  defendants  that,  but  for  the        1882 
express  exception  in  the  bill  of  lading  of  the  negligence  of  their    Ghabtsbid 
senrants  on  board  the  Croton  Prince,  they  would  have  been  liable     baSx  o?* 
for  the  loss  in  question,  notwithstanding  "  collision"  is  one  of  the       ^^^ 
excepted  perils  in  the  bill  of  lading,  but  they  contend  that  with-  Netheblands 
out  any  express  exception  of  the  negligence  of  their  servants  on  Navigation 
board  the  Atjeh  they  are  protected  by  the  exception  of  "  collision.'*         ^^' 

I  am  unable  to  see  any  sound  ground  for  the  distinction 
between  the  negligence  of  the  defendants'  servants  on  board  the 
Crown  Prince  and  similar  negligence  of  their  servants  on  board 
the  Atjeh.  No  authority  was  cited  in  support  of  it,  but  it  was 
contended  that  there  was  an  implied  contract  in  the  bill  of  lading 
that  the  defendants'  servants  on  board  the  carrying  ship  (the 
Croum  Prince)  would  use  all  reasonable  care  to  carry  safely,  and 
that  consequently  it  was  necessary  expressly  to  except  their 
negligence,  whereas  there  was  no  such  implied  contract  with 
respect  to  their  servants  in  any  other  ship,  and  therefore  there 
was  no  need  of  any  express  exception  of  their  negligence.  It 
seems  to  me  that  this  argument  admits  of  a  ready  answer,  viz., 
that  there  is  no  implied  contract  whatever  in  the  case.  The 
contract  contained  in  the  bill  of  lading  is  express,  namely,  to 
carry  the  goods  safely  and  deliver  them  in  good  order  and  condi^ 
tion,  subject  to  certain  specified  exceptions  which  do  not  include 
the  negligence  of  their  servants  on  board  their  ship  the  Atjeh. 

Having  regard  to  the  finding  of  the  jury,  namely,  that  the 
Atjeh  was  mainly  to  blame,  but  that  the  Grown  Prince  was  in 
some  degree  to  blame,  I  think  the  defendants  are  liable  by  virtue 
of  their  contract  for  the  whole  of  the  loss. 

Stephen,  J.  I  have  nothing  to  add  to  the  judgment  of  my 
Brother  Pollock,  in  which  I  concur. 

Jvdgmentfor  the  jplainiiffs. 

Solicitors  for  plaintiffs :  Wdltons,  Bulh,  dt  Walton. 
Solicitors  for  defendants :  Lovell,  Son,  <&  Pitjisld. 

A.M. 


May  17. 
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[IN  THE  OOUBT  OP  APPEAL.] 

JENKINS  V.  JONES. 

Vendor  and  Furchcuer — Vendor  out  of  Poaaemon — Right  if  Entry — 32  Hen,  8, 
e.  9,  8.  2— 8  <fe  9  Vict,  c.  106,  s.  6— Jfeo^ure  qf  Damages — SaiU  of  Land-^ 
Covenanl$for  Title  and  Quiet  Enjoyment 

Although  32  Hen.  8,  c.  9,  s.  2,  cannot  be  sdd  to  have  been  repealed  by  8  &  9 
Vict.  c.  106,  8.  6,  nevertheless  since  the  passing  of  the  latter  statute  a  grant  of 
lands  to  which  the  grantor  has  a  title  existing  in  fact,  but  of  which  he  has  never 
been  in  possession,  and  on  which  he  is  entitled  only  to  a  right  of  entry,  will  be 
valid,  even  although  at  the  time  of  the  grant  a  litigation  is  pending  as  to  the  title 
to  the  lands. 

A.  sought  to  recover  by  ejectment  certain  lands;  the  person  in  possession, 
amongst  other  defences,  alleged  that  one-fourth  share  thereof  belonged  to  B.,  who 
had  never  been  in  possession.  Thereupon  A.,  for  the  sum  of  102.,  took  from  B. 
a  conveyance  dated  the  4th  of  July,  1877,  of  his  share,  containing  covenants  for 
title  and  quiet  enjoyment.  The  actual  value  of  B.'s  share  was  5002.  A.  then 
recovered  possession  of  the  lands.  Before  the  date  of  the  conveyance  B.  had  been 
bankrupt^  and  after  A.  had  recovered  possession  of  the  lands,  B.*s  trustees  in 
bankruptcy  recovered  possession  from  A.  of  the  one-fourth  share  which  had  been 
conveyed  by  B.  to  A.  In  an  action  by  A.  against  B.  for  damages  for  breach 
of  the  covenants  for  title  and  quiet  enjoyment : — 

HM^  that  the  conveyance  to  A.  from  B.  was  not  rendered  void  by  32  Hen.  8, 
c.  9,  s.  2. 

Held^  bIbo,  that  A.  was  entitled  to  recover  from  B.  the  sum  of  5007.  as 
damages. 

The  daim  oontained  in  substance  the  following  allegations : — 
By  deed  dated  the  4th  of  Jaly,  1877,  and  made  between  the 
defendant  of  the  one  part,  and  the  plaintiff  and  his  wife  of  the 
other  part^  the  defendant  granted  unto  the  plaintiff  and  his  heirs 
the  defendant's  one  fourth  share  in  certain  farms  and  lands  in  the 
parish  of  Eilcennin^  in  the  county  of  Cardigan,  to  hold  the  said 
premises  to  the  plaintiff  and  his  heirs  to  such  uses  as  the  plaintiff's 
wife  should  by  deed  appoint,  and  in  default  of  any  such  appoint- 
ment to  the  use  of  the  plaintiff,  his  heirs  and  assigns.  By  the 
deed  aboye-mentioned  the  defendant  covenanted  with  the  plaintiff 
as  follows : — *^  And  the  said  J.  L.  Jones  doth  hereby  for  himiself, 
his  heirs,  executors,  and  administrators,  covenant  with  the  said 
J.  Jenkins,  his  heirs  and  assigns,  that  notwithstanding  anything 
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by  him,  the  said  J.  L.  Jonee,  done  or  knowingly  suffered,  he,  the  1882 
said  J.  L.  Jones,  now  hath  power  to  grant  all  the  said  premises  Jenkihs 
hereinbefore  expressed  to  be  hereby  granted  to  the  uses  aforesaid,  jones. 
free  from  incumbrances ;  and  that  all  the  said  premises  may  be 
quietly  entered  into,  held,  and  enjoyed  by  the  said  J«  Jenkins,  his 
heirs  and  assigns,  without  any  interruption  by  the  said  J.  L.  Jones 
or  any  person  claiming  through  or  in  trust  for  him."  The  fee 
simple  in  the  one-fourth  share  of  the  above-mentioned  farms  and 
lands,  which  was  expressed  to  be  granted  by  the  deed  of  the  4th 
of  July,  1877,  had  been  devised  to  the  defendant  by  D.  Lloyd, 
the  defendant's  grandfather,  who  died  in  the  year  1851,  and  upon 
the  death  of  D.  Lloyd  vested  in  the  defendant  as  an  estate  in 
remainder,  subject  to  certain  life  estates,  which  determined  and 
came  to  an  end  before  the  4th  of  July,  1877.  About  the  1st  of 
August,  1867,  the  defendant  had  been  adjudged  a  bankrupt  in 
the  Birmingham  Bankruptcy  Court,  tad  under  the  Bankruptcy 
Act,  1869,  all  the  property  of  the  defendant  became  vested  in 
J.  Cole  and  E.  Parry,  the  registrars  of  the  Court,  as  trustees  in 
bankruptcy  of  the  defendant's  estate.     After  the  execution  of  ( 

the  deed  of  the  4th  of  July,  1877,  the  defendant's  trustees  in 
bankruptcy  brought  an  action  against  the  tenants  in  possession 
of  the  above-mentioned  farms  and  lands  to  recover  possession  cf 
the  one-fourth  share  thereof  formerly  vested  in  the  defendant, 
and  recovered  judgment  for  it,  and  obtained  possession  and 
enjoyment  of  it.    The  plaintiff  claimed  10002L  damages. 

The  defendant,  by  his  defence,  substantially  admitted  the  state- 
ments in  the  claim,  except  the  execution  of  the  deed ;  he  alleged 
that  the  plaintiff  upon  the  execution  of  the  deed  paid  to  him  107. 
and  no  more  as  the  purchase-money  of  the  defendant's  share  in 
the  property;  he  as  an  alternative  defence  paid  127.  lOd.  into 
Court,  and  pleaded  the  following  paragraph : — 

'^The  defendant  further  says  that  neither  he  nor  any  person 
through  whom  he  claimed  the  said  lands  or  any  of  them  in  the 
statement  of  claim  mentioned,  had  been  in  possession  of  any  of 
the  said  lands  or  of  the  reversion  or  remainder  thereof,  or  of  any 
of  the  profits  of  the  said  lands,  for  the  space  of  one  whole  year 
next  before  the  execution  of  the  said  deed  in  the  statement  of 
Vol.  IX.  K  2 
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1882        claim  mentionedy  and  that  at  the  time  of  the  execution  of  the  said 
Jenkins      deed  the  plaintiff  well  knew  all  the  matters  in  this  paragraph 
JoNEg.       mentioned." 

The  plaintiff  joined  issue. 

The  action  came  on  for  trial  at  the  summer  assizes,  1881,  held 
at  Swansea  before  Pollock,  B.,  without  a  jury,  when  the  deed  of 
the  4th  of  July,  1877,  was  proved  or  admitted.  It  also  appeared 
that  at  the  time  when  the  deed  was  executed  the  farms  and  lands 
were  in  possession  of  a  person  who,  in  answer  to  an  action  of  eject- 
ment by  the  now  plaintiff,  alleged  that  the  now  defendant  was 
entitled  to  one  fourth  thereof.  The  plaintiff  after  the  execution 
of  the  deed  recovered  possession  of  the  farm  and  lands,  but  was 
deprived  of  the  possession  of  the  one-fourth  thereof  by  the  de- 
fendant's trustees  in  bankruptcy,  as  is  above  stated.  The  real 
value  of  the  defendant's  one-fourth  share  was  agreed  to  be  5002. 
The  learned  judge  reserved  the  case  for  further  consideration, 
and  ultimately  directed  that  judgment  should  be  entered  for  the 
defendant. 

The  plaintiff  appealed. 

May  2.  Mclntyre^  Q.C.i  and  jP.  A.  Bosanquei  {Q,  B.  Hughea, 
with  them),  for  the  plaintiff^  The  defendant,  by  his  defence,  has 
relied  upon  the  provisions  of  32  Hen.  8,  c.  9,  s.  2 ;  but  the  facts 
do  not  bring  the  case  within^  that  enactment.  The  defendant's 
estate  was  not  fictitious,  and  it  was  not  a  '*  pretenced  "  right  or 
title.  It  is  true  that  at  common  law  a  right  of  entry  could  not  be 
sold,  but  this  doctrine  has  been  abolished  by  8  &  9  Yict.  c.  106, 
s.  6  (1),  and  32  Hen.  8,  e.  9,  s.  2,  was  only  aimed  at  the  sale  of 
titles  which  were  in  reality  fictitious. 

[Jessel,  M.R  The  plaintiff  bought  the  defendant's  share 
whilst  the  title  to  the  lands  was  in  litigation :  the  transaction 
seems  to  me  to  amount  to  champerty.  The  case  falls  within 
32  Hen.  8,  c.  9,  s.  2.] 

It  is  submitted  that  no  champerty  existed  because  the  defendant 

(1)  By  8  &  9  Vict.  c.  106,  b.  6,  "a  tingent,  into  or  upon  any  tenements 
right  of  entry,  whether  immediate  or  or  hereditaments  in  England,  of  any 
future,  and  whether  vested  'or  con-      tenure,  may  be  disposed  of  by  deed." 
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sold  a  bona  fide  claim :  it  has  been  held  that  there  was  no  cham-        1882 


perty  in  an  agreement  to  enable  the  boi)&  fide  purchaser  of  an     Jeskiss 
estate  to  recover  for  rent  due,  or  injuries  done  to  it  previously  to      joygs. 
the  purchase :  Williams  v.  Trotheroe.  (1) 

[Brett,  L.  J.  The  whole  contract  is  rendered  illegal  by  32  Hen.  8, 
c.  9,  s.  2,  if  that  enactment  is  still  in  force.] 

At  all  events,  8  &  9  Vict.  c.  106,  s.  6,  has  repealed,  by  impli-> 
cation,  32  Hen.  8,  c.  9,  s.  2 ;  for  it  allows  rights  of  entry  to  be 
conveyed,  and  this  is  inconsistent  with  the  existence  of  the  earlier 
statute.  In  Sugden  on  Vendors  and  Purchasers,  14th  ed.  c  12, 
&  4,  p.  496,  and  in  Williams  on  Seisin  of  Freehold,  p.  125,  it  is 
laid  down  in  general  terms  that  by  force  of  8  &  9  Vict.  c.  106, 
B.  6,  all  rights  of  entry  are  assignable  by  deed,  except  rights 
of  entry  for  condition  broken :  Hunt  v.  Bishop  (2) ;  Hunt  v. 
Bemnant.  (3) 

[Jessel,  M.B.  The  reason  why  a  right  of  entry  for  condition 
broken  was  not  assignable  by  virtue  of  8  &  9  Vict.  c.  106,  s.  6, 
may  be  taken  to  be,  that  it  was  at  the  election  of  the  person 
entitled  to  enter  whether  he  would  take  advantage  of  the  breach 
of  the  condition.  Has  not  the  effect  of  that  statute  been  extended 
by  subsequent  legislation  ?] 

[JET.  Matthews^  Q.Cf  for  the  defendant.  By  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict,  c  41),  s.  10, 
snb-s.  1,  a  condition  for  re-entry  passes  together  with  the  rever- 
sionary estate  immediately  expectant  on  the  term  granted  by  a 
lease.] 

The  doctrme  as  to  selling  **  pretenced  **  titles  is  now  inapplicable, 
and  the  principles  laid  down  in  Partridge  v.  Strange  (4),  and 
Doe  d.  Williams  v.  Evans  (5),  cannot  be  relied  upon  by  the 
defendant  By  7  Wm.  4  &  1  Vict.  c.  26,  s.  3,  rights  of  entry 
of  every  description  may  be  disposed  of  by  will. 

[Bbett,  L.  J.  No  argument  derived  from  that  statute  can  assist 
ns ;  for  32  Hen.  8,  c.  9,  s.  2,  did  not  extend  to  devises.] 

Then  as  to  the  question  of  damages,  it  is  submitted  that  the 

(1)  5  Biog.  309.  (3)  9  Ex.  635. 

(2)  8  Ex.  675.  (4)  Plow.  77. 

•  (5)  1  C.  B.  717. 


JHBEIXS 


IS3  QUEENS  BENCH  DIVISION.  VOL.  IX. 

fJAJntiff  is  entitled  to  reoover  the  actaal  yalne  of  the  land^  and 
not  merely  the  amount  which  he  paid :  Lock  v.  Furze^  (1) 

£  Matthews,  Q.C.,  and  Kendm  Digby^  for  the  defendant  The 
defendant  did  not  sell  to  the  plaintiff  a  mere  right  of  entry ;  this 
might  have  been  lawful  under  8  &  9  Vict  c.  106,  s.  6 :  but  the 
transaction  between  the  parties  was  really  the  sale  of  a  lawsuit* 
The  defendant  claimed  some  title  to  the  farm  and  lands:  the 
present  case  is  not  like  Cook  v.  Field  (2) ;  it  falls  within  the  prin- 
ciple of  Doe  d.  WUUams  v.  Evans.  (3)  It  is  against  pubb'o  policy 
that  a  lawsuit  sl^ould  be  assigned :  Prosser  v.  Edmonds.  (4)  It  is 
dear  from  the  authorities  cited  in  1  Dart  on  Vendors  and  Pur- 
ohaserS)  5th  ed.  c.  ^6,  s.  6,  p.  239,  that  the  sale  to  the  plaintiff 
firom  the  defendant  fell  within  the  prohibition  of  S2  Hen.  8,  a  9, 
8.  2.  Upon  the  sale  to  the  plaintiff  the  defendant's  title  became 
**  pretenced  "  within  that  enactment :  Co.  Litt.  369  a.  Further,  the 
trustees  in  bankruptcy  did  not  claim  through  the  defendant  by 
any  voluntary  act  of  his  own :  they  took  his  interest  by  virtue  of 
the  law  as  to  bankruptoy,  and  this  is  no  breach  of  the  covenants 
for  title  and  quiet  enjoyment:  Stanley  v.  Hayes.  (5) 

As  to  the  damages,  the  amount  paid  into  Court  is  sufficient: 

the  plaintiff  can  only  recover  the  amount  which  he  paid :  he  is  act 

entitled  to  the  full  value  of  the  land. 

Melntyre,  Q.C.,  replied. 

Cur.  adv.  vulL 

May  17.  The  judgment  of  the  Court  (Jessel,  M.B.,  Brett  and 
Cotton,  L.JJ.)  was  delivered  by 

Cotton,  L.J.  This  is  an  action  to  recover  damages  for  breach 
of  covenants  for  title  and  quiet  enjoyment,  contained  in  a  deed  of 
the  4th  of  July,  1877,  whereby  the  defendant  granted  to  the 
plaintiff  one-fourth  share  of  farms  and  lands  in  the  county  of 
Cardigan.  There  has  been  a  clear  breach  of  the  covenants,  and 
the  defence  relied  upon  by  the  defendant  was  that  the  deed 
and  the  covenants  therein  contained  were  void  under  the  Act  of 
32  Hen.  8,  c.  9.     At  the  trial  of  the  action  the  jury  were,  by 

(1)  Law  Rep.  1  C.  P  441.  (3)  1  C.  B.  717. 

(2)  15  Q.  B.  460.  (4)  1  Y.  &  C.  (Ex.)  481. 
(5)  3  Q.  B.  105. 
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agreement,  discharged,  and  the  case  left  to  Pollock,  B.,  for  his       1882 
decision.    He  gave  judgment  on  the  defence  above  referred  to     Jenkins 
in  favour  of  the  defendant    The  principal,  if  not  the  only,  point      j^^ 
argued  before  us  was  that  the  statute  8  &  9  Vict,  a  106,  s.  6,  had 
impliedly  repealed  the  statute  of  Hen.  8. 

The  facts  of  the  case  may  be  very  shortly  stated.  The  estate, 
one-fourth  of  which  the  defendant  purported  to  convey  to  the 
platntilT,  had  many  years  ago  been  settled.  The  plaintiff  was  the 
heir-at-law,  and  tiie  defendant  the  devisee,  of  the  person  entitled 
under  the  ultimate  limitations  of  the  settlement.  When  the  pre- 
vious limitations  of  the  settlement  determined,  the  estate  was  in 
possession  of  a  person  against  whom  the  plaintiff  in  the  action,  as 
heir-at-law  of  the  ultimate  remainderman  under  the  settlement, 
brought  an  action  to  recover  possession  of  the  estate.  The  defend- 
ant in  this  action  of  ejectment,  denied  the  title  of  the  man. as 
whose  heir  the  plaintiff  claimed,  and  suggested  that  if  he  had  any 
title,  the  one-fourth  was  vested,  not  in  the  plaintiff  as  heir-at-law, 
but  in  the  defendant  as  devisee.  Thereupon  the  plaintiff  bought 
and  took  a  conveyance  from  the  defendant  of  his  interest  as 
devisee.  He  then  recovered  the  estate ;  but  previously  to  the 
year  1877,  the  defendant  had  been  bankrupt,  and  the  trustees 
under  his  bankruptcy  claimed  from  the  plaintiff  and  recovered  the 
one-fourth  of  the  estate  which  the  deed  of  1877  purported  to 
convey. 

The  Btatute  8  &  9  Vict  c.  106,  does  not  in  terms  repeal  the 
Act  of  Hen.  8,  and  to  determine  whether  it  does  so  by  impli- 
cation, it  is  neoessary  to  consider  the  true  meaning  and  effect  of 
the  earlier  Act.  Sect  2  of  the  Act  of  Hen.  8,  is  that  on  which 
the  defendant  relies.  This  section  is  as  follows :  "  No  person  nor 
persons  of  what  estate,  degree,  or  condition  soever  ho  or  they  be, 
shall  from  henceforth  bargain,  bay  or  sell,  or  by  any  ways  or 
means  obtain,  get  or  have  any  pretenced  rights  or  titles,  or  take, 
promise,  grant,  or  covenant  to  have  any  'right  or  title  of  any 
person  or  persons  in  cir  to  any  manors,  lands,  tenements,  or 
hereditaments. (except  such  person  or  persons  which  shall  so  bar- 
gain, seU,  give,  grants  covenant,  or  promise  the  same,  their  ances- 
tors, or  they  by  whom  he  or  they  claim  the  same,  havQ  been  in 
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1882  possession  of  the  same,  or  of  the  reversion  or  remainder  thereof, 
Jenkiks  ot  taken  the  rents  or  profits  thereof  by  the  space  of  one  whole 
Jones  ^^^  ^^^^  before  the  said  bargain,  covenant,  grant,  or  promise 
made)  upon  pain  that  he  that  shall  make  any  snch  bargain,  sale, 
promise,  covenant,  or  grant,  do  forfeit  the  whole  valne  of  the 
lands,  tenements,  or  hereditaments  so  bargained,  sold,  promised, 
covenanted  or  granted,  contrary  to  the  form  of  this  Act ;  and  the 
buyer  and  taker  thereof  knowing  the  same,  do  forfeit  also  the 
value  of  the  said  lands,  tenements,  or  hereditaments  so  by  him 
bought  or  taken  as  is  abovesaid;  the  one  half  of  the  said  for- 
feitures to  be  to  the  King  our  Sovereign  Lord  and  the  other  half 
to  the  party  that  will  sue  for  the  same  in  any  of  the  King's  Courts 
of  record  by  action  of  debt,  bill,  plaint,  or  information ;  in  which 
action,  bill,  plaint,  or  information,  no  essoin,  protection,  wager  of 
law,  nor  injunction  shall  be  allowed." 

It  will  be  observed  that  the  first  provision  against  buying  or 
selling  speaks  of  '^  pretenced "  rights  or  titles,  while  the  second 
provision  against  taking  any  promise  or  covenant,  omits  the 
word  **  pretenced."  Bat,  in  our  opinion  both  branches  of  the 
section  refer  to  the  same  class  of  rights  and  titles.  There  can  be 
no  reason  why  it  should  be  penal  to  take  a  covenant  for  sale  of 
rights  and  titles  generally,  but  in  case  of  actual  sale  penal  to  sell 
only  when  the  right  or  title  is  ''  pretenced."  In  our  opinion  the 
second  branch  of  the  enactment  should  be  read  as  if  it  was  any 
such  title,  and  both  should  be  held. to  apply  to  dealings  with 
^'pretenced  "  rights  and  titles,  and  this,  we  think,  agrees  with  the 
opinion  expressed  by  the  Chief  Justice  in  Partridge  v.  Strange.  (1) 
The  question,  therefore,  is,  what  is  a  ^'  pretenced  "  right  or  title 
within  the  meaning  of  the  statute?  Thiii  term,  in  our  opinion, 
applies  either  to  a  title,  for  which  in  fact  there  is  no  foundation,  a 
fictitious  title,  or  to  a  right  or  title,  which,  though  not  fictitious, 
was  not,  as  the  law  stood  at  the  date  of  this  enactment,  capable  of 
being  conveyed.  This  is,  we  think,  the  true  result  of  what  is 
stated  by  Coke  in  dealing  with  the  statute,  and  by  Tindal,  C.J., 
in  Doe  d.  Williams  v.  Ihans.  (2)  The  former  (Co.  Litt.  369  a) 
says :  ^'  For  the  better  understanding  of  which  statute  you  must 
(1)  Plow.  88.  (2)  1  C.  B.  724. 
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observe,  that  title  or  riglit  may  be  pretenced  two  manner  of  1882 
ways :  first,  when  it  is  merely  in  pretence  or  supposition,  and  JenkinT" 
nothiDg  in  verity ;  secondly,  when  it  is  a  good  right  or  title  in  j^^*^ 
verity,  and  made  pretenced  by  the  act  of  the  party :  and  both 
these  are  within  the  said  statute."  What  is  said  by  Coke  as  to 
the  second  kind  of  ''pretenced"  title  is  not  very  clear;  but 
Tindal,  C.J.,  we  think,  explains  what  is  at  least  one  of  the  second 
class  of  "  pretenced  "  titles,  when  in  Doe  d.  WtUiams  v.  Evans  (1),  he 
says :  **  The  course  of  the  common  law  was  well  known  at  the  time, 
and  the  statute  was  not  intended  to  alter  it»  but  merely  to  super- 
add a  penalty.  The  authority  cited  from  Plowden,  seems  quite 
decisive.  He  says :  *  I  take  the  statute,  that,  if  he  who  is  out  of 
possession  bargains  or  sells,  or  makes  any  covenant  or  promise 
to  part  with  the  land  after  he  shall  have  obtained  the  possession  of 
it,  this  shall  be  within  the  danger  of  the  statute,  whether  he  who 
80  bargains,  sells,  or  promises,  have  a  good  and  true  right  or  title 
or  not ;  and  in  this  point  the  statute  has  not  altered  the  law ;  for 
the  common  law,  before  this  statute,  was,  that  he  who  was  out  of 
possession  might  not  bargain,  grant,  or  let  his  right  or  title,  and 
if  he  had  done  it,  it  should  have  been  void.  Then  this  statute 
was  made  in  affirmance  of  the  common  law,  and  not  in  alteration 
of  it ;  and  all  that  the  statute  has  done  is,  it  has  added  a  greater 
penalty  to  that  which  was  contrary  to  the  common  law  before, 
namely,  that  a  man  shall  forfeit  the  value  of  the  thing  bargained 
or  promised,  &c.,  and  to  avoid  such  bargains  or  promises  where  a 
man  is  out  of  possession,  is  the  only  point  which  the  statute  here 
remedies.'"  All  dealings  with  rights  of  entry,  except  by  release 
to  the  person  in  possession,  were,  therefore,  previously  to  the 
statute  of  8  &  9  Yict.  dealings  with  *' pretenced"  rights  and 
titles  within  the  meaning  of  the  Act  of  Hen.  8.  But  the  Act  of 
the  Queen  has  enabled  rights  of  entry  to  be  conveyed,  and  siuce 
that  Act  a  right  or  title,  good  in  fact,  that  is,  not  fictitious,  is  not 
a  *'  pretenced  "  title  within  the  statute,  simply  because  it  is  a  right 
of  entry.  In  the  present  case  there  is  no  ground  for  saying  that 
the  title  which  the  defendant  purported  to  convey  was  fictitious. 
It  was  a  title  existing  in  fact.    It  was,  however,  a  right  of  entry, 

(1)  1  C.  B.  724. 
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1882  of  which  a  sale  before  the  Act  of  8  &  9  Vict  would  have  been  a 
Jenbihb  dealing  with  a  **  pretenced ''  title^  one  that  at  common  law  could 
JoKBs.  ^^^  ^  conreyod.  This  has  been  altered  by  the  last-mentioned 
statute,  and  although  in  our  opinion  it  is  incorrect  to  say  that 
8  &  9  Yict.  c  106,  has  repealed  the  2nd  section  of  the  Act  of 
Hen.  8,  it  has  this  effect,  that  the  deed  of  July,  1877,  cannot  be 
considered  as  a  dealing  with  a  '^pretenced  "  right  or  title  within 
the  meaning  of  that  Act.  We  are  of  opinion,  therefore,  that  the 
deed  of  July,  1877,  is  not  rendered  void  by  the  Act  of  Hen.  8, 
and  that  the  plaintiff  is  entitled  to  judgment. 

A  question  was  raised  as  to  the  amount  of  damages,  which  the 
plaintiff  is  entitled  to  recover.  The  defendant  had  been  bankrupt 
before  the  time  when  the  fourth  of  the  estate  became  vested  in 
him  and  before  the  date  of  the  deed  of  1877,  and  the  trustees  in 
bankruptcy  were  therefore  entitled  to  and  have  claimed  the  one- 
fourth  of  the  estate  which  the  defendant  conveyed  to  the  plain- 
ti£  That  which  the  plaintiff  lost  by  the  breach  of  the  covenant 
was  the  one-fourth  of  the  estate.  It  has  been  agreed  that  the 
value  of  this  is  600Z.,  and  this,  in  our  opinion,  the  plaintiff  is 
entitled  to  recover. 

Judgment  for  the  plainHff. 

Solicitor  for  plaintiff:  James  B.  Barrett,  far  Oriffith  Jones, 
Alerystuyth. 

Solicitors  for  defendant :  Jones,  Blaxland,  dt  Son,  for  Hugh 
Hughes  dt  Sons,  Aherystvoyth. 

J.  B.  H. 
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TENWARDEN  v.  ROBERTS;  SOLOMON,  Claimant. 

WILSON  &  Co.  V.  ROBERTS;  SOLOMON,  Claimakt. 

HEATH  V.  ROBERTS ;  SOLOMON,  Claimant. 

Bia  of  Sale-^BUh  of  Sale  Ad,  1878  (41  A  42  Vict.  e.  31),  8.  10,  sub-s.  1— 
Attutation  hy  Solicitor  of  Oraniee, 

The  exccation  by  the  grantor  of  a  bill  of  sale  attested  and  registered  nnder  the 
Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31,  s.  10),  may  be  iittested  by  th^ 
solicitor  of  the  grantee.  ' 

Appeal  from  the  Alton  County  CourL 

The  plaintiff  having  recovered  jadgments  against  the  defend- 
anty  issued  execution  and  his  goods  were  seized  thereunder.  The 
claimant,  as  holder  of  a  bill  of  sale,  registered  under  41  &  42  Vict 
c.  31y  s.  10,  claimed  the  goods  and,  an  interpleader  summons  having 
issned,  at  the  hearing  it  appeared  that  the  bill  of  sale  was  attested 
by  the  solicitor  to  the  grantee  alone,  the  grantor  not  having  had 
independent  advice.  On  this  ground  (inter  alia)  the  county 
court  judge  barred  the  claim. 

A  rule  having  been  obtained  calling  on  the  plaintiffs,  the 
execution  creditors,  to  shew  cause  why  the  decision  of  the  county 
court  judge  should  not  be  set  aside  and  judgment  entered  for  the 
claimant  on  the  ground  that  the  Bills  of  Sale  Act,  1878,  did  not 
prohibit  the  solicitor  to  the  grantee  from  attesting  the  bill  of 
sale, 

Stephen  Lynch  shewed  cause.  The  Bills  of  Sale  Act,  1878  (41 
&  42  Yict  c.  31),  s.  10,  sub-s.  1,  provides  that  the  *'  execution  of 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the  Supreme 
Court."  The  attesting  witness  in  the  present  case  is  such  a 
solicitor.  Therefore  the  mere  words  of  the  Act  are  complied  with. 
But  the  spirit  of  it  is  to  prevent  frauds  on  the  grantor,  and  that 
the  attesting  witness  shall  be  an  independent  person.  So  where 
the  grantee  of  a  bill  of  sale,  who  was  himself  a  solicitor  and 
therefore  within  the  strict  words  of  s.  10,  sub-s.  1,  attested  the 
Vol.  IX.  L  2 
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1882        execution  of  the  instrament,  it  was  held  to  be  inyalid :  Seal  v. 

Ip^wi^DEN  Claridge  (1) ;  Lord  Selborne,  C,  saying  that  under  the  Bills  of 

BoBEBTs.     ^^^  ^^^  '*  ^^  ^^  necessary  that  the  execntion  of  a  bill  of  sale  shall 

be  attested  by  a  solicitor.    This  means  that  a  solicitor  shall  be  an 

independent  witness."    HiU  y.  Kirkwood  (2)  is  no  decision  to  the 

contrary. 

Bingtoood,  for  the  daimant,  in  support  of  the  rule.    The  point 

Same.       raised  has  not  been  expressly  decided,  but  the  authorities  are  in 

favour  of  the  validity  of  the  attestation.    The  Act  has  been 

satisfied.    Seed  y.  Olaridge  (1)  was  decided  on  the  principle  that 

a  party  to  an  instrument  cannot  attest  it.    In  HiU  y.  Kirkwood  (2) 

Cotton,  L.  J.,  expressed  a  distinct  opinion  that  a  bill  of  sale  might 

be  attested  by  the  solicitor  of  the  grantee. 

[DaviB  y.  Goodman  (3),  Vernon  y.  Cooke  (4),  were  also 
cited.] 

Field,  J.  There  is  no  authority  exactly  in  point.  In  Seal  y. 
Olartdffe  (1)  my  Brother  Huddleston  gaye  judgment  against  a  bill 
of  sale  holder  on  the  ground  that  the  grantee,  although  a  solicitor, 
could  not  be  an  attesting  witness,  and  that  decision  was  upheld  in 
the  Court  of  AppeaL  It  was  there  said  that  the  Act  requires 
an  attesting  witness,  and  that  s.  10  providing  that  a  solicitor  shall 
attest  the  bill  of  sale  means  some  third  person  and  not  one  of 
the  parties  to  it.  Here  the  attesting  witness  is  such  a  third 
person,  and  so  that  authority  is  clearly  distinguishable.  It  is 
true  that  Lord  Selborne,  C,  in  his  judgment  suggested  that 
the  solicitor  must  be  an  independent  witness.  But  in  HiU  y. 
Kirkwood  (5)  Cotton,  L.J.,  said  that  the  Court  could  not  add  to 
the  Act  of  Parliament  by  requiring  the  solicitor  to  be  a  practising 
solicitor,  or  by  requiring  that  he  should  be  one  who  is  not  in  any 
way  connected  with  the  grantee.  We  have  come  to  the  same  con- 
clusion; we  think  that  there  are  no  words  in  the  Act  requiring 
the  solicitor  to  be  an  independent  witness,  and  that  the  attestation 
of  the  bill  of  sale  is  yalid,  and  our  judgment  in  the  three  cases, 

(1)  7  Q.  B.  D.  516,  p.  519.  (4)  49  L.  J.  (C.  L.)  767. 

(2)  28  W.  R  358 ;  42  L.  T.  105.  (5)  28  W.  R.  358,  p.  360 ;  42  L.  T. 

(3)  5  C.  P.  D.  128.  105,  p,  108. 
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theieforey  is  that  the  execation-creditors  do  withdraw  from  pbs-       1882 


session  and  pay  the  costs. 

Penwabben 

.  BovvjUN,  J.    I  am  of  the  same  opinion. 

Bules^  absdlute. 

BOBEBIV. 

WiLSOX 

Same. 

Solicitors  for  execution-creditors  :  Adams^  Moherly,  dt  SherUan, 

Hkath 

Winchester^ 
Solicitor  for  claimant.:  -4.  8.  Jonas. 

Samb. 

J.R. 

[IN  THE  OOUBT  OF  APPEAL.]  May  2C. 

FORD  V.  KETTLE. 

Bill  of  Sale — Registration — Affidavit  qf  Execution  and  Attestation — Bills  of 
Sale  Act,  1878  (41  A  42  VictyC.  31),  m.  8, 10. 

The  affidavit  which  is  filed  on  the  registration  of  a  bill  of  sale  must  shew  that 
the  solicitor  whose  name  appears  as  the  attesting  witness  to  the  deed  did  in  fact 
att^  it,  i.e.,  was  present  when  it  was  executed  by  the  grantor. 

The  affidavit  is  not  sufficient  if  it  only  verifies  the  signature  of  the  solicitor  to 
the  attestation  clause. 

Sharpe  v.  Birch  (8  Q.  B.  D.  Ill)  followed. 

Ok  the  19th  of  December,  1881,  W.  H.  HoopiBr  executed  a  bill 
of  sale  of  his  stock-in-trade,  furniture,  and  other  chattels,  to 
Bichard  Ford  to  secure  the  sum  of  4221.  and  further  advances. 
The  execution  of  the  deed  by  Hooper  was  attested  bj  two 
witnesses,  one  of  whom  was  A.  C.  Burbidge,  a  solicitor  of  the 
Supreme  Court,  and  the  other  was  J.  G.  Sjmonds,  a  solicitor's 
dork.  The  attestation  clause,  as  regarded  Bnrbidge,  stated  that 
the  deed  had  been  '^  signed,  sealed,  and  delivered  by  Hooper  in 
my  presence,  the  effect  hereof  having  been  first  explained  to  him 
by  me/'  The  deed  was  registered  in  the  Queen's  Bench  Division 
on  the  20th  of  December,  1881.  The  affidavit  then  filed  with  a 
copy  of  tlie  deed  was  made  by  Symonds,  who  deposed  as  follows : 
**  The  paper  writings  hereunto  annexed  are  a  true  copy  of  a  bill 
of  sale  and  of  every  schedule  or  inventory  thereunto  annexed  or 
therein  referred  to  and  of  every  attestation  of  the  execution  of 
sach  bill  of  sale.    I  was  present  and  saw  W.  H.  Hooper  in  the 

L2  2 
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1882  said  bill  of  sale  named,  who  resides  at  No.  66,  Broad  Street, 
VoBD^  Portsmouth,  and  carries  on  business  at  Nos.  50  and  66,  Broad 
KmuL  ^^^^^^9  Portsmouth,  and  is  an  optician,  execute  the  said  bill  of 
sale,  and  the  same  was  made  originally  by  him  on  the  19th  of 
December,  1881.  The  names  or  signatures  'A.  C.  Burbidge '  and 
'  J.  G.  Symonds,'  subscribed  as  the  attesting  witnesses  to  the  s^d 
bill  of  sale,  are  respectively  in  the  proper  handwritings  of  the 
said  A.  C.  Burbidge  and  of  me,  this  deponent ;  and  I  say  that 
the  said  A.  C.  Burbidge  is  a  solicitor  of  the  Supreme  Court  of 
Judicature  in  England.  Before  the  execution  of  the  said  bill 
of  sale  the  effect  thereof  was  explained  to  the  said  W.  H.  Hooper 
by  the  said  A.  C.  Burbidge." 

On  the  4th  of  January,  1882,  the  goods  comprised  in  the  bill 
of  sale  were  seized  under  a  writ  of  fi.  £a.  issued  by  Kettle  and 
others  on  a  judgment  which  they  had  recoyered  against  Hooper. 
Ford  claimed  the  goods  by  yirtue  of  the  bill  of  sale ;  and  the 
sheriff  issued  an  interpleader  summons.  An  interpleader  issue 
was  directed  to  be  tried,  in  which  Ford  was  plaintiff  and  Kettle 
and  others  were  defendants.  The  issue  was  tried  on  the  18th  of 
April,  1882,  before  Field,  J.,  who,  on  the  authority  of  Sharpe  v. 
Birch  (1),  directed  the  jury  that  the  affidavit  of  Symonds  was  not 
sufficient  under  s.  10  of  the  Bills  of  Sale  Act,  1878,  and  that  the 
registration  was  therefore  invalid.  A  verdict  was  accordingly 
found  for  the  defendants.  The  plaintiff  moved  for  a  rule  for  a 
new  trial  on  the  ground  of  misdirection  by  the  judge. 

The  Divisional  Court  (Grove  and  Lopes,  JJ.)  refused  the  appli- 
cation, being  of  opinion  that  they  were  bound  by  the  decision  in 
Sharpe  v.  Bireh.  (1) 

The  plaintiff  appealed. 

The  Court  of  Appeal  (Jessel,  M.B.,  and  Brett  and  Cotton,  L.  J  J.) 
granted  a  rule  nisi  to  be  argued  in  the  Court  of  Appeal. 

May  25.  Herbert  Beed  {A.  Charles,  Q.O.,  with  him),  for  the 
execution  creditors,  shewed  cause  against  the  rule.  The  affidavit 
is  insufficient.  It  does  not  say  that  the  soUcitor  attested  the 
execution  of  the  deed,  or  that  he  was  present  when  it  was  executed. 

(1)  8  Q.  B.  D.  111. 
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Sect.  10  of  the  Act  (1)  requires  tbat  the  affidavit  shall  shew       18S2 
that  the  deed  was  duly  attested,  i.a,  as  s.  8  says,  "  duly  attested       i^o 
binder  this   Act."    Sects.  8  and  10  are  to  bq  read  together:     ^^^^ 
Davis  y.  Ooodman.  (2)    '<  Due  attestation "  is  attestation  in  the 
particular  mode  prescribed  by  the  Act.    The  provisions  of  the 
Act  must  be  strictly  complied  with ;  otherwise  the  registration  is 
void.    If  in  fact  the  solicitor  was  not  present  when  the  deed  was 
executed  by  the  grantor,  the  deponent  could  not  be  indicted  for 
perjury. 

Crumyfy  and  J.  E,  Bankes^  for  the  grantee.  The  aMdavit  is 
made  by  one  of  the  attesting  witnesses,  and  it  really,  on  a  fair 
^instruction  of  the  words,  shews  that  the  solicitor  attested  the 
execution. 

[Jessel,  MJS.  In  Blake  y.  Blake  (3)  we  assumed, that  '' attes- 
tation" implies  the  presence  of  the  attesting  witness.] 

The  afiSdavit  is  only  dealing  with  what  happened  on  one  parti- 
cular day,  and  the  deponent  says  in  effect  that  he  was  present  at 
the  execution,  and  heard  the  solicitor  explain  the  effect  of  the 
deed  to  the  grantor  before  he  executed  it. 

(1)  Sect.  8  provides  that ''  Every  bill  exocution  of  such  bill  of  sale,  together 

of  sale  to  which  this  Act  applies  shall  with  an  affidavit  of  the  time  of  such 

be  duly  attested  and  shall  be  registered  bill  of  sale  being  made  or  given,  and  of 

iindef  this  Act  within  seven  days  after  its  due  execution  and  attestation,  and  a  . 

the  making  or  giving  thereof,**  otheiv  description  of  the  residence  and  occupa- 

wise  it  shall  be  void  as  against  trustees  tion  of  the  person  making  or  giving  the 

in  bankruptcy  or  execution  creditors  of  same  (or  in  case  the  same  is  made  or 

the  grantor  unless  apparent  possession  -  given  by  any  person  under  or  in  the 

of  the  goods  is  taken  by  the  grantee.  execution  of  any  process,  then  a  de- 

By  s.  10,  '*  A  bill  of  sale  shall  be  scription  of  the  residence  and  occupa- 

^ttested  and  registered  under  this  Act  tion  of  the  person  against  whom  such 

in  the  following  manner :  process  issued),  and  of  every  attesting 

"  (1.)  The  execution  of  every  bill  of  witness  to  such  bill  of  sale,  shall  be 

sale  shall  be  attested  by  a  solicitor  of  presented  to,  and  the  said  copy  and 

the  Supreme  Court,  and  the  attestation  affidavit  shall  be  filed,  with  the  re- 

«hall  state  that  before  the  execution  of  gistrar  within  seven  clear  days  after 

the  bill  of  sale  the  efifect  thereof  has  the  making  or  giving  of  such  bill  of 

been  explained  to  the  grantor  by  the  sale,  in  like  manner  as  a  warrant  of 

attesting  solicitor :  attorney  in  any  personal  action  given 

**  (2.)  Such  bill,  with  every  schedule  by  a  trader  is  now  by  law  required  to 

or  inventory  thereto  annexed  or  therein  be  filed." 
referred  to,  and  also  a  true  copy  of  such         (2)  5  G.  P.  D.  128. 
l)ill  and  of  every  such  schedule  or  in-         (3)  7  P.  D.  102« 
ventoryi  and  of  every  attestation  of  the 


142  QUBEBTS  BENCH  DIVISION.  VOL.  IXl 

1882  [Jessel,  M.B.    He  does  not  say  he  saw  the  solicitor  write  his 

FoBD       name  after  the  grantor  had  written  his. 

KETTL&  LiNDLETy  L.J.  He  does  not  say  he  saw  the  solicitor  attest  the 
ezecntion. 
Jessel,  M.B.  Or  that  he  did  attest  it.] 
The  Act  does  not  require  that  the  solicitor  should  explain  the 
effect  of  the  deed  to  the  grantor,  but  only  that  the  attestation 
clause  shall  state  that  he  did  so :  Ex  parte  National  Mercantile 
Bank.  (1)  The  legislature  thought  that  the  statement  of  a  soli* 
citor,  who  is  an  officer  of  the  Court,  might  be  accepted.  So  in 
the  present  case,  there  is  the  statement  in  the  attestation  clause 
that  the  solicitor  did  attest,  and  the  only  thing  necessary  to  be 
verified  is  that  the  signature  to  that  statement  is  the  signature  of 
the  solicitor*  The  signature  is  verified  by  the  affidavit,  and  that 
is  sufficient.  Suppose  the  solicitor  had  been  the  only  attesting 
witness  (and  only  one  is  required  by  the  Act),  he  might  have  died 
before  the  expiration  of  the  seven  days  allowed  for  registration. 
.  The  affidavit  ought  to  be  construed  liberally,  and,  independently 
of  the  Act,  it  would  be  accepted  on  the  trial  of  an  action  as 
sufficient  evidence  that  the  solicitor  did  attest  the  execution. 
It  would  be  inconsistent  with  the  fair  meaning  of  the  affidavit 
that  the  solicitor  was  not  present  at  the  time  of  execution.  In 
Sharpe  y.  Birch  (2)  there  was  only  one  attesting  witness,  and  the 
affidavit  was  made  by  another  person. 

Jessel,  M.B.  I  think  I  may  without  impropriety  say  that  I 
much  regret  the  conclusion  at  which  I  feel  myself  compelled  to 
arrive.  I  am  always  exceedingly  loth  to  allow  a  purely  technical 
objection  to  prevail.  Here  the  objection  which  is  taken  is  a  purely 
technical  one ;  the  affidavit  has  two  or  three  words  omitted  from 
it  At  the  same  time  a  judge  must  not  allow  hard  cases  to  make 
bad  law.  When  we  have,  as  in  this  case,  an  Act  which  was 
intended  to  be  very  strict  in  its  provisions,  and  we  find  that,  on  a 
fair  interpretation  of  the  words,  a  condition  which  is  imposed  for 
insuring  the  validity  of  the  execution  has  not  been  complied 
with,  we  are  not  at  liberty  to  depart  from  the  meaning  of  the 
Act    Now  s.  8  of  the  Act  requires  that  every  bill  of  sale  shall* 

(1)  15  Ch.  D.  42.  (2)  8  Q.  B.  D.  111. 


Kbttlb. 
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be  '*dnly  attested,  and  shall  be  registered  under  this  Act»"  other-  ,1882 
wise  it  shall  be  deemed  fxandolent  and  void  as  against  a  trustee  in  ^^ 
bankruptcy  and  an  execution  creditor  of  the  grantor.  No  form  of 
attestation  is  given  in  the  Act,  but  the  substance  of  the  attes- 
tation is  given  in  s.  10,  which  provides  that  ''the  execution  of 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the  Supreme 
Courty  and  the  attestation  shall  state  that  before  the  execution  of 
the  bill  of  sale  the  effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  solicitor."  Sect.  10  also  provides  that 
the  bill  of  sale,  and  a  true  copy  of  it,  and  of  every  attestation  of 
its  execution,  ''together  with  an  affidavit  of  the  time  of  such 
bill  of  sale  being  made  or  given,  and  of  its  due  execution  and 
attestation"  shall  be  presented  to,  and  the  copy  and  affidavit 
shall  be  filed  with  the  registrar.  The  registrar  has  no  option 
in  the  matter,  he  must  take  the  copy  of  the  bill  of  sale  and  the 
affidavit  as  they  are  presented  to  him,  and  must  file  them. 
This  is  the  registration  itself,  not  a  mere  preliminary  to  it. 
The  question  is  whether  the  affidavit  which  has  been  ffied  in 
the  present  case  is  in  compliance  with  the  Act.  The  Act  says  it 
18  to  be  an  affidavit  of  the  **  due  execution  and  attestation "  of 
the  bill  of  sale.  I  do  not  think  it  much  matters  whether  the 
word  ''due"  is  there  or  not,  for  no  mode  of  execution  is  pointed 
out  The  word  "  due  "  cannot,  therefore,  affect  the  meaning  of  the 
word  "  execution,"  and  it  follows  that  it  cannot  affect  that  of  the 
word  '*  attestation."  I  think  we  may,  therefore,  throw  the  word 
"due"  out  of  consideration  in  construing  the  clause.  What  then 
does  "  attestation  "  mean  ?  It  is  a  well  known  legal  term.  The 
ordinary  form  of  attestation  is  "  signed,  sealed,  and  delivered  "  by 
the  person  who  executes  in  the  presence  of  the  attesting  witness. 
That  is  what  "  attestation  "  means.  The  thing  must  be  done  in 
the  presence  of  the  man  who  in  the  future  will  be  able  to  testify 
that  it  was  done.  The  authorities  shew  that  there  is  no  attestation 
unless  the  thing  is  done  in  the  presence  of  the  attesting  witness. 
Does  the  affidavit  in  the  present  case  satisfy  this  test  ?  Does  it 
shew  that  the  solicitor  who  is  the  attesting  witness  was  present 
when  the  grantor  executed  the  deed  ?  Clearly  it  does  not  It 
says  that  the  signature  which  purports  to  be  his  is  in  his  proper 
handwriting,  but  it  is  quite  consistent  with  this  that  he  may  have 
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come  into  the  room  half  an  hour  after  the  grantor  executed  the 
FoBD  deed.  It  is  not  sufficient  that  the  attestation  clause  should  state 
1^,,^^  that  the  solicitor  did  attest  the  execution  j)f  the  deed ;  the  Act 
requires  an  affidavit  of  the  attestation,  and  here  there  is  no 
affidavit  that  the  solicitor  attested  the  execution  of  the  deed,  or 
that  he  was  present  when  it  was  executed,  or  anything  equivalent 
to  this.  I  quite  agree  with  Mr.  Crump  that  if  at  the  trial  of  an 
action  such  an  affidavit  by  a  solicitor  was  tendered  as  evidence  of 
the  execution  of  a  deed  it  could  not  be  objected  to,  and  we  should 
infer  that  no  solicitor  would  have  the  courage  to  make  such  an 
affidavit  if  he  had  not  been  present  when  the  deed  was  executed. 
But  that  only  comes  to  this,  that,  if  there  was  no  Act  of  Parlia- 
ment on  the  subject,  you  might  infer  that  that  was  done  which 
the  affidavit  does  not  say  was  done.  I  feel  the  force  of  Mr.  Beed's 
argument,  that  you  could  not  indict  a  man  for  perjury  because 
you  chose  to  draw  a  wrong  infereuce  from  what  he  said.  If  the 
Act  requires  a  certain  safeguard  for  the  protection  of  creditors  of 
the  grantor,  and  no  doubt  it  is  a  safeguard,  we  cannot  dispense 
with  it.  It  appears  to  me,  though  I  confess  I  come  to  the  con- 
clusion reluctantly,  that  the  affidavit  in  the  present  case  was 
insufficient  Consequently  the  registration  was  invalid,  and  the 
rule  must  be  discharged. 

LiNDLEY,  L  J.  I  am  of  the  same  opinion.  We  must  see  what 
it  is  which  the  Act  requires  to  be  done.  Sect  8  says  that  every 
bill  of  sale  shall  be  duly  attested  and  registered  under  the  Act, 
and  8.  10  explains  what  is  meant  by  the  registration  which  is 
referred  to  in  s.  8.  As  I  understand  it,  registration  means  the 
presenting  to  the  registrar  of  the  original  bill  of  sale  and  the 
filing  with  him  of  a  copy  of  it  and  a  certain  affidavit.  If  this  is 
not  done,  the  bill  of  sale  is  not  registered.  What  is  the  affi- 
davit which  is  required  by  the  Act?  It  is  an  affidavit  of  the 
due  execution  and  attestation  of  the  bill  of  sale.  What  is  an 
affidavit  of  the  attestation  ?  I  agree  that  the  word  ^  due**  may  be 
left  out  What  is  attestation  ?  The  being  present  when  a  thing 
is  done  and  seeing  it  done,  so  as  to  be  able  to  give  testimony  that 
it  was  done.  The  presence  of  the  attesting  witness  is  essential. 
The  affidavit  must  be  worded  in  such  a  way  as  to  shew  that  the 
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person  who  attests  the  execution  was  present  when  the  execution        18S2 
took  place.    The  affidavit  in  the  present  case  does  not  Aew  this,       fobd 

and  we  cannot  strain  the  words  of  the  Act.    This  is  a  highly  extile, 
technical  objection,  but  we  must  follow  the  words  of  the  Act. 

Bule  discharged. 

Solicitor  for  execution  creditors :  F.  B.  Wright. 
Solicitors  for  grantee :  Ford  <&  Ford. 

W.  L.  a 


THE  WARRINGTON  WATERWORKS  COMPANY  v.  LONGSHAW.  May  1 

Waiervforks  Company — Water  Bate  to  he  calculated  on  **Batedbie  Value'' — 
Waterworks  Clauses  Act,  1847  (10  Vict  c.  17),  «.  68. 

By  the  special  Act  of  a  water  compaDy,  which  incorporated  the  Waterworks 
Clauses  Act,  1847,  save  so  far  as  the  clauses  or  provisions  thereof  were  expressly 
Tailed  or  excepted,  the  company  were  obliged  to  supply  water  to  the  occupiers  of 
dwelling  houses  for  domestic  purposes  at  a  rate  not  exceeding  6/.  per  cent  per 
annum  upon  the  "annual  rack  rent  or  value"  of  the  premises  supplied.  It  was 
further  provided  in  a  subsequent  section  of  the  Act  that  the  rate  should  be 
**  payable  according  to  the  annual  value  at  which  the  premises  were  from  time  to 
time  assessed  to  the  poor-rate  if  the  same  were  so  assessed,  or  if  not,  according 
to  the  net  annual  value  of  the  premises." 

By  the  68th  section  of  the  Waterworks  Clauses  Act,  1847,  '*  the  water  rates, 
except  as  hereinafter  and  in  the  special  Act  mentioned,  shall  be  payable  according 
to  the  annual  value  of  the  tenement  supplied  with  water  " : — 

ffdd,  that  the  water  rate  charged  by  the  company  must  be  calculated  on  the 
*^ rateable  value'*  not  on  the  "gross  estimated  rental"  of  the  premises  supplied 
with  water. 

Case  stated  on  appeal  from  the  county  court  of  Lancashire, 
faolden  at  Wigan,  of  which  the  fiftcts  were  in  substance  as  follows : — 

The  action  was  brought  by  the  plaintiffs  to  recover  from  the 
defendant  a  sum  of  68.  in  respect  of  a  water  rate  for  the  half  year 
ending  the  24th  of  December,  1881. 

The  defendant  paid  into  court  the  sum  of  is.  10(2.,  with  costs 
proportionate  to  that  sum,  which  the  plaintiffs  refused  to  receive 
in  satisfaction.  The  defendant  was  the  owner  of  a  dwelling  house 
supplied  with  water  by  the  plaintiffs,  and  the '''gross  estimated 
rental "  of  such  house  in  the  poor-rate  valuation  was  102.,  and  the 
''rateable  value"  82L    The  sole  question  in  dispute  between  the 


146  QTJEEirS  BENCH  BIYIHION.  VOL.  IX. 

1882  '      parties  wag  whether  the  plaintiflh  were  compelled  under  their  Acts 

'wAsxavTos  ^  calculate  the  water  rate  on  the  snm  appearing  in  the  column 

^CwS^Itt"  ^®*d®^  ** rateable  value"  in  the  assessment  to  the  poor's-rate  of 

*•         the  defendant's  premises,  or  whether  they  were  entitled  to  calculate 

such  water  rate  upon  the  sum  appearing  in  the  column  headed 

**  gross  estimated  rental "  in  such  assessment  to  the  poor^s-rate. 

By  the  company's  special  Act^  9  &  10  Yict  c  cxii.  s.  53,  it  was 
enacted  that  the  company  should  at  the  request  of  the  owner  or 
occupier  furnish  to  every  occupier  of  a  private  dwelling  house,  &c., 
a  sufficient  supply  of  water  for  the  domestic  uses  of  every  such 
occupier  at  a  rate  not  exceeding  6Z.  per  centum  per  annum  upon 
the  annual  rack  rent  or  value  of  the  premises  so  supplied  with 
water.  By  the  54th  section  of  the  same  Act  it  was  enacted  that 
such  water  rates  should  be  payable  according  to  the  annual  value 
at  which  the  premises  should  be  assessed  to  the  poor's-rate,  if  the 
same  should  be  assessed,  or  if  not,  according  to  the  net  annual 
value  of  the  premises. 

By  the  company's  special  Act,  18  &  19  Yict.  c.  zciii.  s.  3,  the 
Waterworks  Clauses  Act,  1847,  save  so  far  as  the  clauses  or 
provisions  thereof  were  expressly  varied  or  excepted  by  the  Act, 
was  incorporated  with  the  Act.  By  the  7th  section  the  9  &  10 
Yict  c.  cxiL  was  repealed.  By  the  63rd  section  it  was  enacted 
that  the  company  should,  at  the  request  of  the  owner  or  occupier, 
furnish  to  every  occupier  of  a  private  dwelling  house,  &c.,  a 
sufficient  supply  of  water  for  the  domestic  purposes  of  such 
occupier,  including  water-closets,  at  a  rate  not  exceeding  61.  per 
centum  per  annum  upon  the  annual  rack  rent  or  value  of  the 
premises  so  supplied  with  water.  By  the  65th  section  it  was 
provided  that  such  water  rates  should  be  payable  according  to 
the  annual  value  at  which  the  premises  were  from  time  to  time 
assessed  to  the  poor's-rate,  if  the  same  were  so  assessed,  or  if  not, 
according  to  the  net  aimual  value  of  the  premises. 

The  judge  decided  in  favour  of  the  defendant,  and  that  the 
plaintifis  were  bound  to  calculate  the  water  rate  upon  the  "  rate- 
able value." 

The  question  for  the  Court  was  whether  the  plaintiffs  were 
entitled  to  calculate  the  water  rate  upon  the  ''gross  estimated 
rental,''  or  whether  they  were  compelled  to  calculate  such  water 
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Tate  on  the  '^  rateable  valne''  appearing  in  the  assessment  of  the       1882 

pooi^8-rate  on  the  defendant's  premises.  ^Vabbinoton 

Watebwobks 
March  11.  WAster,  Q.O.  {8.  Tayhr,  with  him),  for  the  plaintifis.  ^^^ 
The  section  which  provides  that  the  water  rate  shall  be  payable  Longbhaw. 
according  to  the  ''  annnal  value  at  which  the  premises  are  assessed 
to  the  poor-rate/'  must  be  read  in  connection  with  the  previous 
section,  which  fixes  the  rate  at  a  sum  not  exceeding  &L  per  cent, 
upon  the  '^  annual  rack  rent  or  value  of  the  premises."  The 
''gross  estimated  rental"  is  the  equivalent  of  the  "^annual  rack 
rent  or  value."  The  premises  may,  without  any  great  strain  on 
the  language,  be  said  to  be  assessed  to  the  poor-rate  at  the  gross 
estimated  rental  or  value,  inasmuch  as  such  gross  rental  or  value 
forms  the  basis  upon  which,  subject  to  certain  statutory  deductions, 
the  premises  are  assessed  to  the  poor-rate.  The  word  ''assess," 
does  not  necessarily  mean  ''charge."  It  may  mean  merely 
"estimate,"  or  "ascertain."  Strictly  speaking  the  premises  are 
not  charged  by  a  poor-rate,  but  the  occupier  in  respect  of  the 
premises.  The  words  "  annual  value,"  and  "  net  annual  value/'  as 
used  in  the  special  Acts  mean  net  annnal  value  as  between  land- 
lord and  tenant,  not  net  annual  value  for  rating  purposes  or 
rateable  value.  The  water  rate  must  therefore  be  computed  on 
the  "  gross  estimated  rental/'  not  the  "  rateable  value."  The  68th 
section  of  the  Waterworks  Clauses  Act,  1847,  provides  that  the 
rate  shall  be  payable  according  to  the  "  annual  value "  of  the 
tenement  supplied.  That  Act  is  incorporated  with  the  special 
Act,  and  it  is  clear  that  "  annual  value "  there  must  mean  the 
annual  value  before  making  the  statutory  deductions  necessary  to 
convert "  gross  estimated  rental "  into  "  rateable  value." 
[He  cited  Sheffidd  Waterworks  Co.  v.  Bennett.  (1)] 
Sir  Eardmge  Qiffard^   Q.O.    {Aspland,  with    him),  for    the 

defendant.  (2) 

Our.  adv.  vult. 

(1)  Law  Rep.  7  Ex.  409 ;  Law  Rep.  tion  WcUenoarks  Co.^  pott^  151,  which 
8  Ex.  196.  involved  a  somewhat  similar   point. 

(2)  At  the  close  of  the  argument  for  It  was  therefore  arranged  that  the 
the  plaintifis  the  Court  intimated  that  ooansel  for  the  defendant  should  not  he 
their  opinion  was  in  favour  of  the  called  upon  to  argue  unless  after  hear- 
defendant,  but  that  they  would  not  de-  lug  the  arguments  in  the  latter  case 
liver  judgment  until  after  the  argument  the  Court  thought  it  neocssary.  They 
of  the  case  of  Dcibbs  v.  Oravid  June-  therefore  did  not  argue. 
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1882  May  26.    The  judgment  of  the  Court  (Field  and  Bowen,  JJ.) 

Wabbxhgtok  was  delivered  by 

Watsbwobks 
CJoiffANT        JFiELD,  J.    This  is  an  action  brought  to  recover  a  sum  of  6«.  for 

LoNosHAw.  half  a  year's  supply  of  water  by  the  plaintiffs  to  the  defendant 
in  respect  of  a  dwelling-house  of  which  he  is  the  owner.  The 
defendant  admitted  his  liability  to  the  extent  of  4b.  lOi.,  but 
disputed  the  rest  The  plaintiffs  claimed  to  recover  the  full 
8um  under  their  special  Acts.  By  the  first  of  these  (the  War- 
rington Water  Works  Act  of  1845,  c  cxii.,  s.  53)  the  plaintiffs 
were  obliged  to  famish  to  every  *'  occupier  "  of  a  dwelling-house 
water  at  a  rate  not  exceeding  62.  per  cent  per  annum  upon  the 
'^annual  rack  rent  or  value  "  of  the  premises,  and  such  rate  is  by 
8.  54  to  be  payable  ''  according  to  the  annual  value  at  which  the 
premises  shall  be  assessed  to  the  poor-rate  if  the  same  shall  be  so 
assessed,  or  if  not,  according  to  the  net  annual  value  of  the 
premises."  By  s.  61,  ''owners"  of  dwelling-houses  ''the  annual 
rateable  value "  of  which  shall  not  exceed  10/.,  and  let  upon 
periods  not  exceeding  a  month,  are  made  liable  to  the  water  rate 
instead  of  the  occupier. 

By  and  with  a  subsequent  Act  (1855)  the  Act  of  1845  was 
repealed,  and  the  Waterworks  Clauses  Acts  save  *' so  far  as  the 
clauses  or  provisions  thereof  respectively  are  expressly  varied  or 
excepted,"  are  incorporated.  By  s.  63  of  this  Act  of  1855  the 
plaintiffs  are  obliged,  as  in  the  former  Act,  to  furnish  a  supply 
of  water  at  a  rate  not  exceeding  67.  per  cent,  per  annum  upon 
the  ''  annual  rack  rent  or  value,"  of  the  premises  supplied,  such 
water  rate  beiog  by  s.  65  made  payable  according  to  the  ^  annual 
value  at  which  the  premises  are  from  time  to  time  assessed  to  the 
poor-rate,  if  the  same  be  so  assessed,  or  if  not,  according  to  the 
net  annual  value  of  the  premises,"  this  provision  being  in  substance 
identical  with  that  of  the  54th  section  of  the  repealed  Act  The 
words  *' annual  value"  thus  used  in  these  Acts  are  the  same 
words  that  are  used  in  the  General  Parochial  Assessment  Act, 
5  &  6  Wm.  4,  c  97,  by  which  the  assessment  of  occupiers  to  the 
poor-rate  is  governed,  and  by  which  (as  is  well  known)  no  poor- 
rate  is  of  force  which  is  not  made  upon  *^  an  estimate  of  the 
net  annual  value  "  of  the  hereditaments.  In  that  Act  the  words 
*'  net  annual  value "  are  followed  by  an  express  definition  of  the 
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eense  in  \vhich  they  are  used,  that  is  to  say,  it  is  to  be  the  rent        1882 
at  which  the  hereditaments  may  reasonably  be  expected  to  be  let  Wabbinqton 
*•  free  of  all  usual  tenant's  rates  and  taxes,  and  tithe  rent*charge  ^q^^^ 
and  deducting  therefrom  the  probable  average  annual  cost  of  the         v. ;; 
repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain 
them  in  a  state  to  command  such  rent." 

Under  this  Act,  therefore,  the  sum  at  which  the  party  charge- 
able to  the  poor-rate  is  to  be  assessed  is  arrived  at  by  two  steps, 
l8t»  by  ascertaining  the  rent  without  taking  into  account  the  rates 
and  taxes  and  tithe  rent-charge  usually  borne  by  the  tenant,  or 
in  other  words  the  sum  which  is  ordinarily  paid  as  "  rent "  to  the 
landlord,  and  2ndly,  by  deducting  from  that  sum  the  expenses 
necessary  to  be  incurred  by  the  landlord  in  order  to  keep  the 
rateable  hereditaments  in  the  necessary  condition  to  command 
that  rent.  The  sum  arrived  at  by  the  first  stage  of  this  calcula- 
tion is  in  the  words  of  the  heading  of  the  form  of  rate  given  by 
the  Act,  and  of  the  definition  given  in  the  Union  Assessment 
Act  of  1862,  **  gross  estimated  rental/*  the  ultimate  result  being 
described  as  ''rateable  value,''  and  that  is  the  sum  upon  which 
the  computation  of  the  amount  payable  by  the  person  chargeable 
is  to  be  made. 

This  being  the  state  of  the  law  applicable  to  the  subject,  the 
following  are  the  facts  to  which  it  has  to  be  applied.  The  defend- 
ant is  the  owner  within  the  meaning  of  the  65th  section  of  the 
Act  of  1855  of  the  dwelling-house  to  which  the  water  was  supplied, 
and  by  the  poor  rate  at  the  time  in  force  this  dwelling-house  was 
stated  to  have  a  ''  gross  estimated  rental  of  101"  and  to  be  of  the 
"rateable  value  of  8Z.,"  and  the  defendant  was  ''assessed"  as 
"  owner  "  upon  the  latter  sum,  and  did  not  dispute  his  liability  to 
that  extent.  The  plaintiffs  however  claimed  to  compute  his  water 
rate  upon  the  higher  sum.  At  the  hearing  before  the  learned 
county  court  judge  he  held  that  the  defendant's  contention  was 
correct,  but  stated  the  case  for  the  opimon  of  the  Court  upon 
which  we  are  now  called  on  to  decide. 

Upon  the  arguments  before  us  it  was  not  disputed  on  the  part 
of  the  plaintiffs  that  the  sum  upon  which  the  computation  had  to 
be  made  was  to  be  found  in  the  poor  rate,  but  it  was  said  that  the 
words  decisive  of  the  question  as  to  the  part  of  the  poor  rate  in 
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1882        which  that  sum  was  to  be  foand  were  the  words  **  annual  raok 

Wabbington  rent  or  value  "jn  the  earlier  part  of  the  63rd  section,  and  which 

^CoMP^T^**  "  annual  rack  rent  or  value  "  they  said  was  in  truth  the  sum  ordi- 

^'         narily  going  as  rent  into  the  pockets  of  the  landlord,  without 

making  any  deduction  for  what  may  be  shortly  called  landlord's 

charges,  or  in  other  words  the  *'  gross  estimated  rental "  of  the 

poor  rate. 

In  support  of  this  contention  Mr.  Webster  prayed  in  aid  the 
68th  section  of  the  Waterworks  Clauses  Consolidation  Act  of  1847 
by  which  the  water  rates  are  to  be  payable  according  to  the  '^  annual 
value  "  of  the  tenements,  alleging  that  it  oould  not  be  reasonably 
held  to  be  the  intention  of  the  legislature  to  point  out  one  prin- 
ciple of  assessiaent  in  the  general  Act  and  sanction  a  different 
principle  in  a  private  Act. 

But  the  general  Act  is,  as  is  well-known,  of  no  binding  force 
until  it  has  been  applied  by  some  special  Act,  and  inasmuch  as 
in  the  present  case  the  G-eneral  Waterworks  Act  is  only  incorpo- 
rated, save  as  its  enactments  are  varied  and  altered  by  the  special 
Act,  the  latter  and  its  true  interpretation  must  be  had  recourse 
to  for  the  purpose  of  deoding  the  question  now  before  us.  Thus 
the  contention  is  narrowed  to  the  simple  question  whether  by 
the  special  Act  it  is  the ''  gross  estimated  rental "  or  <'  net  annual 
value  "  of  the  hereditaments,  that  is  to  be  taken  as  the  basis  of  the 
water  rate,  and  upon  that  question  we  thinly  that  the  language 
of  the  Act  now  before  us  clearly  points  to  The  latter  and  not  to 
the  former,  and  that  the  legislature  designedly  intended  to 
remove  the  question  from  the  uncertainty  of  the  words  ^  annual 
rack  rent  or  value  "  as  used  in  the  63rd  section  and  in  the  Water- 
works Clauses  Act  of  1817,  by  declaring  their  meaning  by  the 
65th  section,  for  the  65th  section  says  that  the  sum  to  be  paid 
for  water  rate  is  to  be  calculated  by  a  percentage  upon  the 
amount  at  which  the  premises  are  assessed  to  the  poor-rate.  It  is 
true,  as  Mr.  Webster  pointed  out,  that  the  language  is  not  techni- 
cally accurate,  for  it  is  the  occupier  or  owner  and  not  the  here- 
ditament upon  which  the  assessment  is  made,  but  surely  the  sum 
upon  which  he  or  the  premises  are  assessed  is  not  the  '^  gross 
estimated  rental."  Before  the  ultimate  assessment  can  be  arrived 
at  that  sum  must  be  reduced  by  deducting  therefrom  the  land- 
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lord's  charges  whioh  leaves  the  '^net  annaal  value  "  as  the  basis        18S2 

of  the  rate.    That  therefore  is  the  sam  at  which  the  owner  or  wabrenqtois 

occupier  is  assessed  to  the  poor-rate,  and  it  seems  to  os  to  be  the  ^oJJJjJ^^* 

sum  upon  which  his  water  rate  is  to  be  charged.    Mr.  Webster         «• 

referred  us  to  the  case  of  the  Sheffield  Waterworks  Company  y« 

Bennett  (1),  but  whatever  light  that  case  might  have  thrown  upon 

a  case  in  which  the  language.  Act,  and  question  had  been  precisely 

similar,  it  does  not  assist  us  in  the  present  case  where  all  differ. 

We  think  therefore  that  the  decision  of  the  county  court  judge 

was  correct,  and  affirm  it  with  costs. 

Appeal  dismissed*  (2) 

Solicitors  for  plaintiffs :  Chegory,  Bowdiffe,  it  Co. 
Solicitors  for  defendant :  Field  dt  Boscoe. 

E.  L. 


DOBBS,  Appbllamt;  THE  GRAND  JUNCTION  WATERWORKS             Ma^2(u 
COMPANY,  Rkspondkkts.  

Waterworks  Company —  Water  Bate  to  he  calculated  on  "  Rateable  Value,^ 

A  water  company  were  by  their  special  Acts  compelled  to  supply  water  to 
occupiers  of  dwelling  houses  for  domestic  purposes  at  the  following  rates,  viz., 
*'  where  the  '  annual  value '  of  the  dwelling-house  should  not  exceed  200/.  at  a 
rate  per  cent,  per  annum  on  such  value  not  exceeding  4/.,  and  where  such 
*  annual  value'  should  exceed  200/.,  at  a  rate  per  cent  per  annum  on  such  value 
not  exceeding  37." 

It  was  also  provided  by  their  special  Act  (9  Geo.  4,  c  cxl.  s.  27),  that  the 
water-rate  was  to  be  payable  ^  aooording  to  the  actual  amount  of  the  rent  of  the 
premises  where  the  same  could  be  ascertained,  and  where  the  sanie  could  not  bo 
ascertained  according  to  the  actual  amount  or  annual  value  upon  which  the  assess- 
ment to  the  poor-rate  was  computed." 

In  a  case  where  there  was  no  actual  rent  paid  within  the  meaning  of  the  Act, 
the  occupier  being  leasee  of  the  house  for  a  long  term  at  a  ground  rent : — 

EM^  that  the  water-rate  must  be  computed  on  the  '*  rateable  value  **  of  the 
premises  supplied  with  water  as  appearing  from  the  poor-rate  assessment,  not 
upon  the  "  gross  value." 

Case  stated  by  a  metropolitan  police  magistrate. 
The  fSeusts  were  in  snbetance  as  follows. 

A  dispnte  had  arisen  between  the  appellant  and  the  respondents 
with  regard  to  the  amount  of  the  water-rate  payable  by  the 
(1)  Law  Bep.  7  Ex.  409;  Law  fiep.  8  Ex.  196.  (2)  See  next  case. 


DoBBs      ^^  ^®  lessee,  for  a  term  of  which  about  seventy  years  were 

Grand      ^Mxpired,  at  a  ground  rent  of  15t  a  year,  of  a  house  in  West- 

.luNonoN    bourne  Park  in  the  parish  of  Paddington,  which  he  occupied  as 

Watebwobks  .- 

CoMPAXY.    a  rtsnence. 

The  rate  in  question  was  made  upon  the  appellant  by  the 
respondents  in  respect  of  the  water  supply  to  the  house  for 
domestic  purposes,  and  the  amount  of  the  rate  was  arrived  at 
by  a  calculation  of  42.  per  cent  upon  the  sum  of  1402.,  such  sum 
being  the  gross  annual  value  of  the  premises,  as  appearing  in 
the  valuation  list  for  the  time  being  in  force  under  the  Valuation 
Metropolis  Act,  1869.  The  appellant  claimed  that  the  rate  ought 
to  be  based  upon  the  ''  rateable  value  "  of  the  premises. 

By  the  respondents*  special  Act,  7  Geo.  4,  c.  cxI.  s.  27,  it  is 
provided  that  the  company  shall  be  obliged  to  furnish  a  sufficient 
supply  of  water  to  the  house  of  every  inhabitant  occupying  a 
private  dwelling-house,  &c.,  for  the  use  of  his  or  her  own  feunily 
at  the  following  rate  per  annum,  that  is  to  say,  where  the  rent  of 
such  dwelhng-house  shall  not  exceed  20Z.,  at  a  rate  per  cent,  per 
annum  not  exceeding  71.  lOs,,  and  where  such  rent  shall  be  above 
202.  and  not  exceeding  40/.  per  annum  at  a  rate  per  centum  per 
annum  not  exceeding  72.,  and  where  such  rent  shall  be  above  402. 
and  not  exceeding  602.  per  annum  at  a  rate  per  centum  per  annam 
not  exceeding  62.  10a.,  and  where  such  rent  shall  be  above  60L 
and  not  exceeding  802.  per  annum  at  a  rate  per  centum  per  annum 
not  exceeding  62.,  and  where  such  rent  shall  be  above  802.  and 
not  exceeding  1002.  per  annum  at  a  rate  per  centum  per  annum  not 
exceeding  52. 10s.,  and  where  such  rent  shall  be  above  1002.  per 
annum  at  a  rate  per  centum  per  annum  not  exceeding  52.,  and 
*' every  such  rate  shall  be  payable  according  to  the  actual  amount 
of  the  rent,  where  the  same  can  be  ascertained,  and  where  the 
same  cannot  be  ascertained  according  to  the  actual  amount  or 
annual  value  upon  which  the  assessment  to  the  poor's-rate  is 
computed  in  the  parish  or  district  where  the  house  is  situated.** 
By  the  respondents'  special  Act,  15  &  16  Yict.  c.  dvii.  s.  46,  it  is 
provided  that  the  respondents  shall,  at  the  request  of  any  ^wner 
or  occupier  of  a  house  or  other  person  entitled  to  a  supply  of  water 
for  domestic  purposes,  furnish  to  such  owner  or  occupier  or  other 
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jperson  a  sufficient  supply  of  water  for  domestic  purposes  at  the       1882 
Yates  hereinafter  speciGed,  that  is  to  say,  where  the  annual  value      doms 
4>f  the  dwelling  or  other  place  supplied  shall  not  exceed  200/.  at      0^,10 
a  rate  per  cent,  per  annum  on  such  value  not  exceeding  4Z.,  and    Juhotion 
where  such  annual  value  shall  exceed  200Z.  at  a  rate  per  centum    Company. 
per  annum  on  such  value  not  exceeding  3/.    By  s.  57  it  is  pro- 
vided that  except  as  by  the  Act  expressly  provided  the  Act  or 
anything  therein  contained  shall  not  repeal,  alter,  interpret,  or  in 
any  manner  affect  any  of  the  provisions  of  the  recited  Acts  or 
any  of  them  (the  7  Geo.  4,  c.  cxI.  being  one  of  the  recited  Acts)  in 
force  at  the  commencement  of  this  Act. 

The  magistrate  held  that  the  rate  was  chargeable  upon  the 
''gross  value **  as  defined  in  the  Valuation  Metropolis  Act,  1869, 
and  therefore  decided  in  favour  of  the  respondents. 

The  question  for  the  Court  was  whether  the  "  gross  value  "  (1) 
so  defined  was  the  proper  basis  of  the  water-rate  to  be  charged 
by  the  respondents  to  the  appellant  or  the  *'  rateable  value." 

March  IS.  Webster^  Q.C.  (Sutton,  with  him),  for  the  appellant. 
There  is  no  actual  rent  in  this  case  within  the  meaning  of  the 
Act,  for  it  is  clear  that  a  mere  ground-rent  is  not  such  a  rent ; 
therefore  the  water  rate  must  be  computed  according  to  the  annual 
value  upon  which  the  assessment  to  the  poor-rate  is  computed. 
That  is  clearly  the  actual  net  value  upon  which  the  poor-rate  is 
assessed,  not  the  ''gross  value"  or  ''gross  estimated  rental.''  At 
the  time  when  the  7  Geo.  4,  c.  cxl.,  the  company's  special  Act,  was 
passed,  the  terms  "gross  estimated  rental"  and  "gross  value" 
were  unknown  to  our  legislation.  It  was  not  necessary  before  the 
Parochial  Assessment  Act  that  any  such  thing  as  gross  estimated 
rental  should  be  ascertained.  (2) 

a  BuBsett,  Q.a  (Sir  F.  Henohea,  S.G,  and  J.  F.  Clerk,  with 

(1)  The  term  "  gross  value "  is  sub-  assessment  (see  the  judgment)  is 
sUtated  for  ** gross  estimated  rental"  omitted,  as  this  question  turned  en- 
m  the  Valuation  Metropolis  Act,  1869.  tirely  on  the  construction  of  the  parti- 

(2)  A  portion  of  the  argument  that  cular  local  Acts,  and  it  is  conceived 
related  to  the  question  whether  there  that  the  case  is  not  of  sufficient  value 
had  heen  a  repeal  by  implication  of  the  as  a  precedent  to  he  reportable  on  that 
provision  for  computation  of  the  water  point. 

rate  with  reference  to  the  poor  law 
Vol.  IX,  M  2 
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1882  him),  for  the  respondents.  The  water  rate  is  by  the  Act  to 
BoBBs  be  computed  according  to  the  actual  amount  of  the  rent  where 
G^'xD  ^^®  ^^^™^  ^^^^  ^®  ascertained,  and  where  the  same  cannot  be  ascer- 
JuKcnoK  tained  accordins:  to  the  actual  amount  or  annual  value  upon  which 
CoMPANT.  the  assessment  to  the  poor-rate  is  computed.  It  is  contended 
first,  that  ''actual  amount  of  rent"  means  not  necessarily  the 
amount  actually  paid  to  the  landlord,  but  rack  rent  proper:  Shef- 
field WaierworJcs  Co.  y.  Bennett.  (1)  There  is  a  means  of  ascer- 
taining it  in  this  case,  for  the  **  gross  estimated  rental "  is  the 
equiyalent  of  it.  Therefore,  the  case  falls  within  the  first  alter- 
native. Secondly,  it  is  contended  that  the  two  alternatives  must 
be  equivalent.  The  meaning  is  that  the  rate  is  to  be  computed 
on  the  true  '' annual  value,"  viz.,  the  rack  rent  proper,  where 
means  exist  for  arriving  at  or  ascertaining  the  same,  or,  if  the 
same  cannot  be  so  ascertained,  the  gross  estimated  rental  in  the 
poor-rate  is  to  be  taken.  The  rateable  value  for  poor-rate  purposes 
is  arrived  at  after  deducting  from  the  *'  gross  estimated  rental "  or 
''gross  value,"  which  corresponds  with  the  actual  rent,  certain 
expenses  such  as  repairs  and  insurance.  It  would  therefore  create 
an  inequality  if  in  cases  where  houses  were  actually  let  and  the 
rent  could  be  ascertained  the  actual  rent  were  taken  as  the  basis 
of  the  water  rate,  and  in  cases  where  there  was  no  rent  to  be 
ascertained  the  net  rateable  value  were  taken.  This  cannot  have 
been  intended.  The  poor-rate  may,  without  any  stretch  of  lan- 
guage, be  said  to  be  assessed  upon  the  ''gross  value''  or  "gross 
estimated  rental "  as  it  forms  the  basis  upon  which  the  net  rateable 
value  is  computed. 

Webster,  Q,C.,  in  reply. 

Cur.  adv.  vuiU. 

May  26.    The  judgment  of  the  Court  (Field  and  Bowen,  JJ.) 
was  delivered  by 

Field,  J.  The  question  raised  in  this  case  (which  was  stated  by 
Mr.  Major  Cook,  one  of  the  metropolitan  police  magistrates),  was 
as  to  the  principle  upon  which  the  respondents  are  entitled  to 
charge  the  appellant  for  two  quarters'  supply  of  water  to  his 
dwelling  house,  and  which  charge  was  based  by  the  respondents 
(1)  Law  Rep.  7  Ex.  409 ;  8  Ex.  196. 
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upon  an  annnal  value  of  140Z.,  the  appellant's  contention  being       18^2 
that  he  was  liable  to  be  charged  on  no  greater  annual  value      dobbb 
than  1182.    The  1401.  was  the  ''gross  estimated  rental"  as  the      q^^ 
list  was  the  "net  annual  value"  of  the  premises  as  stated  in  ^^owon 
the  poor-rate  assessment  of  the  appellant  which  was  in  force  at    Compabt. 
the  time  of  the  supply. 

The  respondents  claimed  to  be  entitled  to  the  greater  sum  by 
virtue  of  their  special  Acts. 

By  one  of  these,  7  Geo.  4,  o.  czL  s.  27,  the  respondents  were 
compelled  to  furnish  a  supply  of  water  to  inhabitants  of  private 
dwelling  houses  at  certain  **  rates"  per  annum  graduated  upward 
from  a  rent  not  exceeding  20Z.  per  annum  to  lOOZ.  per  annum, 
**  and  where  the  rent  is  above  1002.  per  annum,  then  at  a  rate  per 
cent,  per  annum  not  exceeding  52."  And  s.. 27  of  the  same  Act 
provided  that  the  ''rate"  was  to  be  payable  according  to  "the 
actual  amount  of  the  rent  of  the  premises  where  the  same  can  be 
ascertained,  and  where  the  same  cannot  be  ascertained  according 
to  the  actual  amount  or  annual  value  upon  which  the  assessment 
to  the  poor-rate  is  computed." 

By  a  subsequent  Act  (15  &  16  Vict  c.  dvii.  by  which  the 
respondents  had  farther  powers  conferred  upon  them),  it^  is 
enacted  (s.  46),  that  the  company  shall  at  the  request  of  tiie 
owner  or  occupier  of  a  house,  or  of  any  person  who  shall  be 
entitled  to  demand  a  supply  under  that  Act  or  any  Act  incorpo- 
rated therewith,  furnish  sudi  supply  at  the  "rates"  following, 
that  is  to  say,  "where  the  annual  value  of  the  dwelling  house 
shall  not  exceed  2002.  at  a  rate  per  cent,  per  annum  on  such  value 
not  exceeding  42.,  and  where  such  annual  value  shall  exceed  200Z. 
at  a  rate  per  cent,  per  annum  on  such  value  not  exceeding  32." 

This  section  does  not  contain  the  dosiog  words  of  the  27th 
section  of  the  previous  Act  by  which  the  mode  of  computing  the 
"  rate"  is  given,  nor  does  this  Act  of  1852  repeal  in  express  terms 
the  prior  Act  or  any  part  of  it.  On  the  contrary,  the  57th  section 
of  the  later  Act  enacts  that,  except  as  expressly  provided,  the  Act 
or  anything  therein  contained  shall  not  repeal,  alter,  interpret,  or 
in  any  manner  affect  any  of  the  provisions  of  the  Acts  recited,  of 
which  the  7  Gea  4  is  one.  The  assessment  to  the  poor-rate 
must^  as  is  well  knowui  be  made  according  to  the  provisions  of 

M  2  2 
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1882       the  General  Parochial  ABsessment  Act  (6  &  7  Wm.  4,  c.  96),  upon 

D0AB8      an  estimate  of  the  net  annual  value  of  the  hereditaments,  and 

G^KD      ^°^^  ^^^  annual  value  is  defined  as  being  the  rent  at  which  the 

Junction     game  might  reasonably  be  expected  to  let,  "free  of  all  usual 
Watebwobkb 
Ck>iiFAirr.    tenant's  rates  and  taxes  and  tithe  rent-charge,  and  deductiug 

therefrom  the  probable  average  annual  cost  of  the  repairs,  insu- 
rance, and  other  expenses  (if  any)  necessary  to  maintain  them  in 
a  state  to  command  such  rent."  There  are,  therefore,  two  necessary 
eteps  to  be  taken  in  making  the  calculation  in  order  to  arrive  at 
the  sum  upon  which  the  poor-rate  is  to  be  computed.  First, 
gross  estimated  rental ;  and,  secondly,  the  residue  of  net  rateable 
value. 

In  the  present  instance,  however,  the  computation  for  the  poor- 
rate  is  not  made  under  the  provisions  of  the  General  Assessment 
Act,  but  under  those  of  the  Metropolitan  Assessment  Act  (32  &  33 
Yict.  c.  67),  by  which  the  rateable  hereditaments  subject  to  it  are 
divided  into  different  classes,  with  a  percentage  applicable  to  each 
class,  for  the  purpose  of  making  a  fixed  deduction  by  which  gross 
estimated  rental  is  reduced  to  net  rateable  value. 

On  the  hearing  of  the  present  case  before  the  magistrate,  it 
was  admitted  that  the  appellant  was  the  lessee  of  a  term  of 
which  about  seventy  years  were  unexpired,  at  a  ground  rent  of 
157.  a  year,  of  a  house  known  as  No.  34,  Westboume  Park,  which 
he  occupied  as  his  residence,  and  the  lease  of  which  contained 
covenants  by  him  to  repair  and  insure  the  premises,  as  well  as  the 
other  nsual  covenants  entered  into  by  a  tenant. 

The  amount  of  the  water  rate  which  the  respondents  sought  to 
charge  against  the  appellant  was  arrived  at  by  a  calculation  of 
4i.  per  cent,  upon  140Z.,  the  amount  of  the  ''gross  estimated 
rental "  appearing  in  the  valuation  list,  and  the  appellant  denied 
his  liability  to  be  charged  upon  any  greater  sum  tban  1187., 
which  appeared  in  the  list  as  the  ''net  rateable  value,"  and  the 
dispute  thus  existing  between  the  parties  was  referred  to  the 
magistrate  under  the  68th  section  of  the  Waterworks  Clauses  Act 
of  1847, 

Before  the  magistrate  the  appellant's  contention  was  founded 
upon  what  he  alleged  to  be  the  true  construction  of  the  27th 
section  of  the  Act  7  Geo.  4,  c.  oxl.,  but  he  was  met  in  limine  by 
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the  oontention  of  the  respondents  that  the  whole  of  that  section        1882 

was  repealed  by  the  46th  section  of  the  subsequent  Act*  and  that      Bam 

it  was  by  that  Act  alone  that  the  water  rate  was  goyemed.    This    _.  ^'    ^ 

contention  was  supported  by  the  magistrate,  who  also  held  upon    Jwcnoit 

the  authority  of  Sheffield  Watenoorka  Company  y.  Bennett  (1),  ^  o^aot. 

that  the  *'  gross  estimated  rental "  of  the  yaluation  list,  and  not 

the /^  net  rateable  yalue"  was  the  true  representatiye  of  the 

*'  annual  yalue  "  of  the  46th  section.    But  we  are  unable  to  agree 

in  this  conclusion,  for  we  do  not  think  that  the  27th  section  of 

the  former  Act  is  repealed  by  the  46th  section  of  the  subsequent 

Act 

The  first  Act  is  expressly  recited  in  the  later  one,  and  not  only 
is  there  no  express  repeal  of  it,  but  instead  of  any  express  repeal 
there  is  the  enactment  (s.  57)  which  we  haye  already  adyerted  to. 
This,  howeyer,  would  not  be  enough  to  enable  us  to  decide  the 
question,  for  although  there  is  no  express  repeal  that  effect  would 
haye  been  produced,  according  to  the  ordinary  rules  of  construction 
of  statutes,  if  the  enactments  of  the  46th  section  of  the  later  Act 
cannot  be  construed  so  as  to  be  consistent  with  the  continuance  of 
the  earlier  enactments  in  s.  27,  for  in  that  case  the  inconsistent 
subsequent  afSrmatiye  enactment  would  import  a  negatiye  fatal 
to  the  earlier  one. 

Now  it  is  dear  beyond  doubt  (as  was  admitted  by  Mr.  Webster, 
who  argued  the  case  for  the  appellant),  that  so  much  of  the  27th 
section  as  graduates  the  amount  of  the  percentage  according  to 
the  rent  of  the  dwelling-house  in  stages  or  leaps  from  201*  up  to 
1002.,  and  puts  it  at  52.  per  cent  upon  all  aboye  is  inconsistent 
with  the  subsequent  enactment  which  giyes  a  uniform  chaxge  of 
not  exceeding  42.  per  cent  up  to  2001,  and  of  not  exceeding  SI. 
per  cent  on  all  rent  aboye,  and  that  so  much  therefore  of  the 
27th  section  is  by  implication  repealed.  But  he  said  that  this 
inconsistency  between  the  enactments  goes  no  further,  and  that 
there  is  no  inconsistency  in  adopting  the  latter  percentages  and  ^ 

applying  to  them  the  mode  of  computation  proyided  by  s.  27  of 
the  sum  upon  which  the  rate  of  42.  or  32.  per  cent  as  the  case 
may  be  is  payable,  and  in  this  contention  we  agree  with  him. 

It  seems  to  us  that  if  from  s.  27  the  graduated  scale  of  rates 
(1)  Law  Rep.  7  Ex.  409. 
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1882       jumping  hj  snccessiye  steps  is  eliminated,  and  the  more  simple 

~  DoBBs      <uid  general  one  of  starting  with  2007.  a  year  and  diminishing  the 

Gbahp      ^^^  ^^^  ^^  above  is  substituted,  the  whole  of  the  rest  of  the 

Junction     27th  section  may  well  stand  together  with  the  46th. 
Watbbwobks  " 

CoMFANT.        Bepeal  by  implication  is  never  to  be  favoured ;  it  is  no  doubt 

the  necessary  consequence  of  inconsistent  legislation  whenever  it 
occurs,  but  which  must  not  be  imputed  to  the  legislature  unless 
absolutely  necessary.  We  think,  therefore,  that  the  enactment  of 
the  27th  section  defining  the  mode  by  which  to  arrive  at  the  sum 
upon  which  the  percentage  is  to  be  calculated  is  in  force,  and 
therefore  the  next  question  is,  whether  in  the  case  now  before  us 
the  ^^  actual  amount  of  the  rent  can  be  ascertained.'*  What,  then, 
is  the  meaning  of  the  ^^ actual"  amount  of  rent?  It  must,  we 
think,  mean  some  actual  amount  which  has  been  bona  fide 
arrived  at  by  contract  between  the  landlord  and  tenant  (where 
such  a  contract  exists)  as  the  sum  payable  to  the  landlord  by  way 
of  rent  fbi  the  hereditament  which  is  the  subject  of  the  letting. 
But  in  the  case  now  before  us  no  such  ccmtraot  exists,  nor  has  any 
such  actual  amount  been  in  any  way  arrived  eA,  for  the  heredita- 
ment is  in  the  occupation  of  its  owner. 

It  is  true  that  he  pays  a  rental  to  his  landlord  of  a  small  sum, 
but  that  is,  as  it  is  called,  a  **  ground,"  not  a  rack  or  other  rent, 
for  the  demised  hereditament,  and  Mr.  Webster  could  not  and 
did  not  contend  that  the  tenant  was  entitled  to  have  his  water 
supplied  upon  the  footing  of  that  rent. 

But. Mr.  Bnssell  said  that  '^the  actual  amount  of  rent"  could, 
nevertheless,  be  ascertained  in  the  present  case,  for  he  said  it  is  to 
be  found  in  the  amount  of  the  "  gross  estimated  rental "  of  the 
valuation  list,  which,  applying  to  this  case  the  principle  which  he 
said  was  at  the  base  of  Sheffield  Waierwarhe  Co.  v.  BeM^eU  (1), 
was  the  equivalent  of  *'  rent,"  or  its  equivalent  **  annual  value." 
In  that  case  ''rent"  and  ''annual"  were  the  only  words  to  be 
construed.  There  was  neither  ^actual  amount  of  rent"  or  refe- 
rence to  poor  law,  and  the  Court  not,  however,  without  consider- 
able doubt  and  hesitation,  held  that  where  a  landlord  takes  upon 
himself  volontarUy  to  pay,  or  is  under  a  statutory  obligation  to 
pay,  charges  not  in  themselves  in  the  nature  of  rent>  in  oonsidera- 
(1)  Law  Bep.  7  Ex.  409 ;  Law  Bep.  8  Ex.  196. 
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tioD  of  a  larger  sum  than  rent  strictly  speaking,  the  owning       i882. 
cooDSumer  is  entitled  to  discard  every  part  of  the  sum  so  paid      ^obbs 
which  is  not  rent^  and  to  have  his  supply  based  upon  that  which      ^- 
is  actually  rent.    No  doubt  also  if  the  principle  is  applied  to.  a    Jumokion 
converse  case  in  which  a  tenant  pays  a  less  sum  by  way  of  what     Coupaht. 
is  called  r^nt»  on  account  of  his  undertaking  to  bear  part  of  the 
landlord's  necessary  expenses  in  keeping  the  rateable  heredita- 
ments in  a  state  to  command  the  rent^  it  plight  be  urged  that  the 
amount  paid  in  money  as  for  rent  should  be  increased  by  the 
annual  amount  of  the  obligation  so  incurred,  so  as  to  bring  the 
water  charge  to  the  ''gross  estimated  rental,"  and  that  as  we 
understand  it  was  the  contention  of  Mr.  Bussell,  who  was  able  to 
point,  out  some  apparently  startling  inconsistencies  which  occur 
upon  any  other  tfew.    But,  however  that  might  be  in  any  case 
where  the  question  shall  arise,  it  is  not  necessary  for  us  to  decide 
that  question  in  the  present,  for  we  think  that  the  legislature,  in 
using  the  words  it  has  in  the  27th  section,  intended  to  free  the 
question  from  all  these  difSculties,  and  that  it  intentionally 
cwitedy  as  the  standard  of  charge,  either  the  actual  rent,  where 
ascertained  or,  in  the  alternative,  the  poor  rate  assessmei^t,  and  if 
the  first  words  are  to  be  read  as  compelliog  the  person  supplying 
and  supplied  to  go  to  the  poor  law  assessment  to  find  out  the 
basis  of  computation,  the  latter  words  have  no  meaning,  and  so 
no  altemative  is  given. 

This  being  so  the  question  in  the  present  case  is  reduced  (allow- 
ing for  a  very  slight  variation  in  words)  to  the  question  which  we 
have  just  had  to  consider  in  the  Warrinfftan  Case  (1),  and  we  give 
it  ihe  same  answer  and  for  the  same  reasons. 

In  arriviDg  ati  this  conclusion  we  do  not  shut  our  eyes  to  the 
posajbifity  .that  the  application  to  the  sale  of  water  of  a  standard 
adopted  ior  and  adapted  to  a  totally  different  porpose  may  in 
soma  jnstances  produce  results  not  altogether  consistent  with  that 
uaifonnity  or  equality  of  price,  which  in  ordinary  conunercial 
transactions  would  be  found,  but  we  think  that  the  legislature 
intended  to  apply  to  the  charge  for  the  supply  of  so  universally 
necQSsaiy  .an. article  as  water  by  a  privileged  body  an  already 
asoeitaiaed  standard  easily  to  be  referred  to,  and  upon  which  the 

(1)  Ante,  p.  145. 
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1882        company  and  consumer  could  alike  act,  and  that  that  standard  is 

D0BB8      to  be  found  either  in  a  bona  fide  contract  for  rent  reduced  to  its 

G^liiD      ^^^  elements  where  that  exists  or  in  **  net  rateable  value ''  which 

^JuNOTioN     ig  the  actual  basis  of  chargeability,  rather  than  in  gross  estimated 

Ck>MPA]nr.    rental  which  is  only  a  step  in  the  calculation. 

For  these  reasons  we  have  come  to  the  conclusion  that  the 
magistrate's  order  cannot  be  supported,  and  the  order  we  make  is 
that  the  annual  value  of  the  appellant's  dwelling-house  is  to  be 
taken  at  118Z.,  the  sum  upon  which  the  assessment  to  the  poor- 
rate  is  computed,  and  we  allow  the  appeal  with  costs. 

Appeal  attawed. 

Solicitors  for  appellant :  EoUinffsworth,  Tyerman,  dk  Andrewes. 
Solicitors  for  respondents  :  Bircham  dt  Co. 

E.L. 


June  20.        HETHERINGTON  v.  THE  NORTH  EASTERN  RAILWAY  COMPANY. 


Lord  Campbeirs  Ad  (9  &  10  Vict  c,  93),  «.  2 — Action  for  causing  Death  through 
Negligence — Pecuniary  Loss  to  surviving  Rdative^  Evidence  qf. 

In  an  action  brought,  nnder  9  &  10  Vict  c  93,  for  the  benefit  of  the  father 
of  the  deceased,  evidence  was  given  that  the  father  who  was  fifty-nine  years  of 
age  was  nearly  blind  and  injured  in  his  leg  and  hands,  and  was  not  so  able  to 
work  as  he  had  been,  bat  worked  when  he  conld;  that  the  son  nsed  to  con- 
tribute to  his  support ;  that  five  or  six  ^^ears  previously,  the  father  being  out  of 
work  for  six  months,  the  son  had  assisted  him  pecuniarily  out  of  his  earnings,  but 
had  not  done  so  since : — 

Held,  that  thei^  was  evidence  for  the  jury  of  pecuniary  injury  to  the  &ther  from 
the  son's  death. 

Action  under  9  &  10  Vict  c.  93  (Lord  Campbeirs  Act)  foi 
causing  the  death  of  a  person  through  negb'gence,  brought  by 
the  plaintifiT,  as  personal  representative  of  the  deceased,  against 
the  company  for  the  benefit  of  the  plaintifi,  the  father  of  the 
deceased. 

The  action  was  brought  in  the  county  court  of  Korthamberland 
under  the  proyisions  of  the  Employers'  Liability  Act,  1880,  the 
deceased  being  a  servant  of  the  company.  At  the  trial,  which 
took  place  before  a  jury,  the  plaintiff  gave  evidence  as  follows : — 
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**  The  deceased  was  my  son.    He  was  twenty-nine  years  old.    He        1882 
gave  me  a  portion  of  his  earnings  when  I  wanted  it.    I  am  nearly  hsth^g^ 
blind  and  injured  in  my  leg  and  hands.    My  son  used  to  contribute        '^^ 
to  my  support.    I  work  when  I  can.     I  am  not  so  able  to  work  as      North 
I  used  to  be.    I  am  fifty-nine.    My  son  w|»  not  married.''    Cross-  Railway  Oa 
examined:   ^'Five  or  six  years  ago  I  was  out  of  work  for  six 
months  and  my  son  was  very  kind  to  me  and  helped  me."    Be- 
examined :  "  He  was  always  kind  to  me.    I  have  never  had  money 
from  him  since/'    Upon  this  evidence  the  county  court  judge  ruled 
that  there  was  no  sufScient  evidence  of  pecuniary  injury  occasioned 
to  the  father  by  his  son's  death  to  sustain  the  action,  and  nonsuited 
the  plaintiff.    A  rule  nisi  had  been  obtained  for  a  new  trial  on  the 
ground  of  misdirection,  against  which 

OaifiBford  Bruce  shewed  cause.  It  is  clear  that  there  must  be 
evidence  of  pecuniary  injury  to  support  the  action.  A  reasonable 
probability  must  be  shewn  of  advantage  to  the  relation  for  whose 
benefit  the  action  is  brought  from  the  life  of  the  deceased: 
Franklin  v.  South  Eastern  By.  Co.  (I) :  Pym  v.  Great  Northern 
By.  Co.  (2) ;  Sykes  v.  North  Eastern  By.  Co.  (3)  There  was  no 
reasonable  evidence  of  pecuniary  loss  occasioned  to  the  father  by 
the  son's  death  to  go  to  the  jury.  It  was  admitted  by  the  father 
that  his  son  was  not  contributing  to  his  support  at  the  time  of  his 
death,  and  had  not  in  fact  assisted  him  for  five  or  six  years.  The 
mere  relation  of  parent  and  child  cannot  give  rise  to  the  pre- 
sumption that  the  child  will  give  pecuniary  assistance  to  the 
parent,  and  from  the  fact  that  five  years  before  the  son  assisted 
his  father  pecuniarily  no  reasonable  inference  arises  with  regard 
to  the  probability  of  his  doing  so  again.  The  Act  contemplates 
some  more  substantial  evidence  of  an  actual  pecuniary  interest 
than  the  mere  probability  that  a  son  may  assist  his  father 
pecuniarily. 

Steavenson,  in  support  of  the  rule,  was  not  called  upon. 

Field,  J.  In  this  case  the  action  is  brought  for  the  benefit  of 
the  parent^  one  of  the  relations  for  whose  benefit  the  statute  allows 

(1)  3  H.  &  N.  211.  (2)  4  B.  &  S.  39G. 

(8)  44  L.  J.  (C.P.)  191. 
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1882        the  action  to  be  brought    I  have  always  understood  the  rule  laid 

Hethebino-  down  by  the  decisions  in  such  cases  to  be  that  there  must  have 

'^o^        been  a  reasonable  expectation  of  pecuniary  advantage  to  the 

North      relation  from  the  life  of  the  deceased.     The  defendants'  counsel 

liAiLWAY  Co.  alleges  that  there  is  no  evidence  of  any  such  reasonable  expectation 

in  this  case.    I  cannot  come  to  that  condusiom.    It  is  not  for  me 

to  say  what  as  a  juryman  I  should  find  on  such  evidence.    The 

arguments  that  the  defendants'   counsel  used  would  be  very 

proper  arguments  to  be  urged  upon  the  jury.    I  cannot,  however^ 

help  thinking  there  was  some  evidence  for  the  jury,  and  therefore 

this  xule  must  be  made  absolute. 

Cave^  J.  I  am  of  the  same  opinion.  I  think  there  was  some 
evidence  for  the  consideration  of  the  jury,  and  that  it  was  for 
them  to  say  whether  on  that  evidence  there  was  a  reasonable 
expectation  of  pecuniary  advantage  to  the  father  from  his  son's 
life,  and  what^  if  so,  the  measure  of  such  expectation  was. 

Bule  abscltiie. 

Solicitor  for  plaintiff:  Elgood. 

Solicitors  for  defendants:  WUliamBan  dk  Hill^  agents  for 
Bichardson  &  ChUeh. 


Mardi  31.  PEAROE  v.  SCOTCHER. 

Fishery^Biver  in  paH  navigable  ;  hut  noii'-tidaL 

There  can  be  no  public  right  of  fishing  in  non-tidal  waters,  even  where  they 
are  to  some  extent "  navigable  rivers.** 

Case  stated  by  justices  for  DenUgh  under  20  &  21  Vict  c.  43« 
1.  On  the  drd  of  December,  1881,  a  complaint  was  heard  at  the 
petty  sessional  court  house  at  Buabon,  in  the  county  of  Denbigh, 
upon  an  information  preferred  by  a  river  watcher  against  the 
defendant,  charging  that  he,  on  the  13th  of  October,  1880,  at 
the  parish  of  Buabon,  by  angling  between  the  beginning  of  the 
last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after 
sunset^  to  wit,  about  the  hour  of  4  o'clock  in  the  afternoon  of  the 
same  day,  unlawfully  and  wilfully  did  attempt  to  take  certain 
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fiah  called  sahnon,  then  being  found  in  a  stream  of  water  there       1832 
known  aa  the  river  Dee,  wherein  Arthur  Mostyn  Owen  and  others      p^^^ 
there  had  a  private  right  of  fishery,  and  not  running  through  or    ^^r 
being  on  any  land  adjoining  or  belonging  to  the  dwelling-house  of 
any  person  being  the  owner  of  the  said  water  or  having  a  right  of 
fishery  therein ;  contrary  to  the  statute,  &o.  The  justices  dismissed 
the  information.  It  appeared  that  the  river  Dee  and  its  tributaries 
are  constituted  a  salmon  fishery  district  under  the  Salmon  Fishery 
Acts,  1861  to  1873 ;  and  the  conservators  of  such  district  exercise 
the  right  to  grant  licenses  to  fish  **  for  salmon  in  any  waters  within 
the  said  district  in  which  the  holder  of  such  licence  is  otherwise 
entitled  to  fish  by  law : "  and  the  respondent,  Scotcher,  at  the 
time  mentioned  in  the  information  as  the  date  when  the  alleged 
offence  was  committed,  held  one  of  such  licenses. 

4.  The  Dee  for  many  miles  above  its  estuary  is  tidal  and 
navigable;  but  several  miles  beyond  the  flow  of  the  tide,  and 
about  four  miles  below  the  place  mentioned  in  the  information, 
the  river  is  crossed  by  Eibistock  Weir,  beyond  which  barges  or 
boats  proceeding  up  the  river  cannot  pass. 

5.  The  river  above  Eibistock  Weir  (including  the  place 
mentioned  in  the  information)  is  not  tidal  nor  capable  of  being 
navigated  except  by  small  pleasure  boats  or  fishing  boats  caUed 
corrades,  or  barges  carrying  very  light  weights ;  but  none  of  these 
can  pass  down  over  the  Eibistock  Weir,  unless  on  high  floods, 
during  which  they  may  pass  over. 

5.  A.  For  the  purposes  of  this  case,  but  not  otherwise,  it  was  to  be 
taken  as  %  fact  admitted  by  both  parties  that  the  river  Dee  at  the 
place  where  the  respondent  fished  is  a  public  navigable  river  and 
highway  for  the  public  to  pass  and  repass  in  corracles  and  such 
light  craft  as  are  suitable  for  such  navigation. 

6.  The  land  upon  each  side  of  the  river  where  the  act  of  the 
respondent  complained  of  took  place  belongs  to  one  proprietor, 
Mr.  James  Ormerod,  who  on  the  18th  of  April,  1879,  executed  a 
lease  or  grant  under  seal  of  all  the  fishery  and  right  of  fishing  of 
and  in  the  waters  of  the  river  Dee  co-extensive  with  the  estate  of 
the  grantor,  unto  Arthur  Mostyn  Owen  and  two  others,  their 
executors,  &o^  for  one  year,  and  afterwards  £rom  year  to  year, 
determinable  by  either  party  giving  to  the  other  six  calendar 


164  QUEEN'S  BENCH  DIVISION.  VOL,  IX. 

i^^        months'  notice  to  quit,  at  the  annual  rent  of  1«.    This  grant 
Pkabce     embraces  the  spot  called  Graigpool,  where  the  act  complained  of 
SooraKB.    VA9  committed  by  the  respondent. 

7.  There  are  ancient  bridges  and  ferries  above  and  below 
Craigpool  across  the  riven 

8.  The  public  generally  have  hitherto  during  the  whole  period 
of  living  witnesses,  and  for  considerably  more  than  forty  years, 
exercised  the  assumed  right  of  fishing  in  the  river  at  the  spot  in 
question  and  other  places  above  and  below  it  from  corracles 
and  from  the  banks,  without  any  express  permission  from  any 
one,  and  until  recent  years  haye  not  been  interfered  with  for  so 
doing. 

9.  The  respondent  resides  some  miles  from  the  river,  and  has  no 
land  or  property  adjacent  or  near  to  it :  and  he  committed  the 
act  mentioned  in  the  information,  alleging  that  with  his  fishing- 
licence  he  had  a  right  to  do  so,  without  any  other  licence  or 
permission  whatever. 

10.  It  was  contended  on  the  part  of  the  respondent  that  the 
fishing  at  this  place  belonged  to  the  public,  or  that  it  had  been 
enjoyed  by  the  public  as  of  right  without  interruption  for  so 
many  years  that  it  could  not  now  be  taken  away ;  that  the  river 
was  navigable  by  the  public,  and  the  public  were  entitled  to  cross 
the  river  by  ferry ;  that  the  right  of  fishery  also  belonged  to  the 
public;  that  the  licence  granted  by  the  Dee  Salmon  Fishery 
conservators  authorized  the  respondent  to  fish  in  this  part  of 
the  river ;  that  he  therefore  claimed  as  a  matter  of  public  right 
to  fish  there ;  and  that  on  these  grounds  the  justices  ought  to 
dismiss  the  case. 

11.  It  was  contended  on  the  part  of  the  appellant  that,  as  the 
Dee  at  this  spot  is  not  a  tidal  river,  the  right  of  fishery  necessarily 
belonged  to  the  owner  of  land  over  which  the  river  ran,  and  that 
any  laches  in  not  interfering  with  strangers  fishing  there  did  not 
take  away  his  right,  nor  give  it  to  the  public ;  that,  as  the  fishery 
was  let  by  deed  to  the  lessees,  who  had  not  given  permission  to  the 
respondent,  the  latter  had  not  shewn  any  right  to  fish  there,  and 
such  a  right  of  fishery  claimed  for  the  public  generally  without 
any  facts  to  justify  a  presumption  of  a  grant  or  prescription  as 
appurtenant  to  land  could  not  be  supported  in  law ;  and,  further. 
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that  the  licence  from  the  Dee  Salmon  Fishery  conservators  could       1882 
giye  no  right  whatever  to  fish  in  private  water,  but  was  merely  a      peabcb 
tax  like  a  game-licence  imposed  on  those  who  fished,  and  for    ^^(miE^^ 
supplying  funds  to  enable  the  board  to  protect  the  fisheries ;  and 
that  therefore  the  respondent  shewed  no  defence  or  daim  of  right, 
and  ought  to  be  convicted. 

The  question  for  the  opinion  of  the  Oourt  was,  whether,  on  the 
above  facts,  the  justices  ought  to  have  convicted  the  respondent. 

IL  MaUhews,  Q.C.  (J.  PcUersonj  with  him),  for  the  appellant. 
There  is  no  right  in  the  public  to  fish  in  the  river  Dee  at  the 
spot  in  question.  The  distinction  is  between  tidal  rivers  and 
rivers  non-tidal.  In  the  former  the  soil  is  in  the  Crown,  and  the 
public  have  the  right  to  fish  there ;  but,  in  the  latter,  the  soil  is 
in  the  riparian  proprietors  on  either  side,  and  a  right  to  fish 
cannot  be  claimed  by  the  public.  The  Dee  at  the  spot  in 
question,  thongh  in  a  certain  sense  navigable,  is  not  a  tidal 
river.  The  law  is  thus  laid  down  in  Hale,  de  Jure  Maris,  ch.  1, 
p.  1 : — **  Fresh  rivers  of  what  kind  soever  do  of  common  right 
belong  to  the  owners  of  the  soil  adjacent ;  so  that  the  owners 
of  the  one  side  have  of  common  right  the  property  of  the  soil, 
and  consequently  the  right  of  fishing,  nsque  filum  aquas;  and 
the  owners  of  the  other  side  the  right  of  soil  or  ownership 
and  fishing  unto  the  filum  aqufid  on  their  side ;  and,  if  a  man  be 
owner  of  the  land  on  both  sides,  in  common  presumption  he  is 
owner  of  the  whole  river,  and  hath  the  right  of  fishing  according 
to  the  extent  of  his  land  in  length.  With  this  agrees  the  common 
experience.'*  The  like  law  is  laid  down  in  the  case  of  The 
Bonne.  (1)  The  right  to  the  soil  of  the  Dee  at  the  spot  in 
question  is  in  the  owners  of  the  land  on  either  side.  A  right 
to  take  fiish  in  the  soil  of  another  is  a  profit  &  prendre,  and  cannot 
be  acquired  by  custom :  Bland  v.  Lipeeambe.  (2)  In  Mtirphy  v. 
Byan  (8)  it  was  held  that  the  public  cannot  acquire  by  immemo- 
rial usage  any  right  of  fishing  in  a  river  in  which,  though  it  be 
navigable,  the  tide  does  not  ebb  and  flow ;  and  that  the  word 
**  navigable,''  used  in  a  legal  sense  as  applied  to  a  river  in  which 

(1)  DavWi  66,  66.  B.  713 ;  24  L.  J.  (Q.B.)  155,  n. 

(2)  Note  to  Bace  v.  Ward,  4  E.  &         (3)  2  Ir.  0.  L.  Rep.  143. 
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1882  the  so3  prifiia  facie  belongs  to  the  Crown  and  the  fishing  to  the 
^ESABOT~  pablic,  impcurts  that  the  river  is  one  in  which  the  tide  ebbs  and 
g^jjy^jj^jjjjj^  flows.  And  see  Com.  Dig.  Navigation  (A.),  (B.),  citing  BuUtrode 
V.  Hall.  (1)  WilleSy  J.,  delivering  the  opinion  of  the  judges  in 
Maleolmson  y.  O'Dea  (2),  says :  '*  The  soil  of  all  navigable  rivers, 
like  the  Shannon,  so  far  as  the  tide  flows  and  reflows,  is  prima 
facie  in  the  Crown,  and  the  right  of  fishing  prima  facie  in  the 
public" 

[Hfjidson  T.  Macrae  (3)  and  Hargreaves  v.  Diddams  (4)  were  also 
cited.] 

M*Intyre,  Q.C.  {Mackenzie^  with  him),  contra.  It  is  foand  that 
the  Dee  at  the  spot  in  question  is  navigable,  though  to  a  limited 
extent  only,  consequently  the  soil  is  not  in  the  adjoining  owners, 
nor  have  they  the  exclusive  right  of  fishing  there.  Beg.  y. 
Burrow  (5)  is  exactly  in  point. 

[Wittiame  y.  Wilcox  (6)  and  Bristow  v,  Cormican  (7)  were  also 
cited.] 

H.  MaUJiewBj  Q.C.y  in  reply.  Beg.  v.  Burrow  (5),  which  is  re- 
ferred to  in  Hargreaves  v.  Diddams  (8),  was  not  the  case  of  a 
river  at  all,  but  of  an  inland  lake.  Bristow  y.  OomUcan  (7)  was 
also  the  case  of  an  inland  lake.  Lawson,  J.,  in  giving  the  judg- 
ment of  Morris,  C.  J.,  Keogh,  J.,  and  himself,  in  the  Exchequer 
Chamber  (9),  says :  "  The  law  on  this  subject  is  so  clearly  settled 
that  it  must  be  followed  by  every  Court  until  it  is  altered  by  a 
decision  of  the  House  of  Lords.  The  decisions  of  the  Common 
Pleas  in  this  country  in  Murphy  v.  Byan  (10)  and  of  the  Common 
Pleas  and  Exchequer  Chamber  in  Bloomfield  v.  Johnston  (11) 
establish  that  there  can  be  no  public  right  of  fishing  in  non-tidal 
waters.  The  cases  in  England  of  Hudson  v.  Macrae  (8)  and 
Hargreaves  y.  Diddams  (4)  shew  that  such  a  right  cannot  in 
contemplation  of  law  have  any  existence."     Bristow  v.  Oormi- 

(1)  1  Sid.  148.  (6)  8  Ad.  &  E.  333. 

(2)  10  H.  L.  Cas.  619.  (7)  10  Ir.  Eep.  C.  L.  398. 

(3)  4  B.  &  S.  585 ;  33  L.  J.  (M.O.)  (8)  Law  Rep.  10  Q.  B.  586. 
66.  (9)  10  Ir.  Rep.  C.  L.  413. 

(4)  Law  Rep.  10  Q.  B.  582.         (10)  2  Ir.  G.  L.  Rep.  143. 
(6)  34  J.  P.  53.  (11)  Jr.  Rep.  8  C.  L.  68. 
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can  (1)  came  before  the  Honse  of  Lords,  but  there  was  no        1882 
decision  upon  this  point.  Peabck 


Grove,  J.  I  entertain  no  doubt  in  this  case.  It  is  deter- 
mined by  authority.  The  cases  cited  by  Mr.  Matthews  are  all 
uniform  and  consistent  with  the  rale  laid  down  in  Hale  de  Jure 
Maris,  and  by  Sir  John  Davis  in  The  Banne.  (2)  Mr.  M^tyre*s 
argument  amounts  to  this, — ^It  being  conceded  that  the  public 
have  enjoyed  the  right  of  navigating  this  river  at  the  spot  in 
question,  and  as  navigation  is  some  evidence  of  ownership  of  the 
soil,  the  right  to  fish  follows.  But,  to  sustain  his  argument,  he 
must  go  further,  and  shew  not  only  that  the  public  have  the  right 
stated  in  par.  5.  a.  of  the  case,  but  also  that  they  have  a  right  to 
take  fish  from  the  river  at  a  point  where  it  ceases  to  be  tidal. 
The  cases  of  Begf.  v.  Burrow  (3)  and  Bristaw  v.  Cormiean  (4),  as 
explained  by  Mr.  Matthews,  do  not  in  reality  conflict  with  the 
strong  current  of  decisions.  The  question  is  not  whether  the 
river  Dee  at  the  spot  in  question  is  more  or  less  navigable,  but 
whether  the  spot  at  which  the  respondent  claims  the  right  to 
fish  is  within  the  flow  and  reflow  of  the  tide.  I  think  it  is  a 
perfectly  clear  case,  and  that  the  appeal  must  be  allowed. 

HuDDLESTON,  B.  I  also  am  of  opinion  that  the  justices  were 
bound  to  convict.  The  whole  case  is  disposed  of  when  you  read 
paragraphs  5  and  5.  a.  of  the  statement.  The  distinction  is  clear 
upon  the  whole  current  of  authorities  in  this  country  and  in 
Ireland,  that,  where  a  river  is  navigable  and  tidal,  the  public 
have  a  right  to  fish  therein  as  well  as  to  navigate  it ;  but  that, 
where  it  is  navigable  but  not  tidal,  no  such  right  exists. 

JudgmetUfor  the  Appellant 

Solicitors  for  appellant :  Bell,  Brodrick,  dk  Gray. 
Solicitors  for  respondent :  Hanilin  &  Orammer. 

(1)  3  App.  Gas.  641.  (3)  34  J.  P.  53. 

(2)  Davis,  55.  (4)  10  Ir.  Rep.  0.  L.  898. 

J.  S. 


SOOTCIIER. 
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1882  VICARY  v.  THE  GREAT  NORTHERN  RAILWAY  COMPANY. 


June  26. 


Practice — Insufficient  Answers  to  Interrogatorics-^Vivd  voce  Examination-^ 
Costs — Order  for  Payment  *^tn  any  EvenV^ — Jurisdiction  of  Master--' 
Order  XXXI.,  r.  lO—Order  LIF.,  r.  2— Order  ZF.,  r.  1. 

Where,  in  consequence  of  the  party  interrogated  answering  insufficiently,  an 
order  was  made  by  the  master  for  his  examination  vivft  voce  before  a  special 
examiner : — 

Bddy  that  there  was  power  under  Order  XXXI.,  r.  10,  and  Order  LV.,  r.  1, 
or  the  general  practice  of  the  Court,  to  make  it  a  term  of  the  order  that  the  costs 
of,  and  occasioned  by,  the  application  should  be  paid  by  the  party  interrogated 
"  in  any  event." 

Motion  by  way  of  appeal  from  an  order  of  Lopes,  J.,  in 
ChamberSi  affirming  an  order  of  the  Master  directing  that  the 
plaintiff  should  be  examined  orally  before  a  special  examiner  at 
her  residence. 

It  appeared  that  the  action  was  brought  by  the  plaintiff  under 
Lord  CampbelPs  Act  (9  &  10  Yict.  c.  93)  as  administratrix  of 
her  husband.  Interrogatories  were  administered  to  her  by  the 
defendants  respecting  the  pecuniary  damage  which  she  had  sus- 
tained by  her  husband's  death,  and  her  answers  being  insufficient, 
an  order  was  made  for  a  further  answer,  and  ultimately  an  order 
for  the  oral  examination  of  the  plaintiff  before  a  special  examiner, 
as  above-mentioned,  was  made,  and  that  the  costs  of  and  occa- 
sioned by  the  application  and  order  should  be  the  defendants* 
costs  in  any  event. 

A.  Cocky  for  the  plaintiff.  The  master  had  no  power  to  direct 
that  the  costs  occasioned  by  the  plaintiff's  examination  should  be 
payable  by  her  in  any  event.  The  order  was  made  under 
Order  XXXI.,  r.  10  (1),  and  not  upon  any  application  by  her, 

(1)  Order  XXXI.,  r.  10.    If  any  answer  further  either  by  affidavit  or  by 

person  interrogated  omits  to  answer,  or  vivft  voce  examination,  as  the  judge 

answers  insufficiently,  the  party  interro-  may  direct. 

gating  may  apply  to  the  Court  or  a  By  Order  LIV.,  r.  2,  the  master  may 
judge  for  an  order  requiring  him  to  exercise  the  authority  of  a  judge  at 
answer,  or  to  answer  further  as  the  Chambers— except  in  respect  of  award- 
case  may  be.  And  an  order  may  be  ing  of  costs  other  than  the  costs  of  pro- 
made  requiring   him   to  answer,    or  ceedings  before  such  master. 
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and  under  Older  LIY.,  r.  2,  the  master  has  no  jurisdiction  to        1882 
award  costs  other  than  the  costs  of  any  proceeding  before  him.      Yioaby 
Here  the  costs  which  he  has  ordered  to  be  paid  by  the  plaintiff,      gubat 
are  costs  to  be  incurred  in  a  future  proceeding — the  examination    Nobthbbn 
before  the  examiner — and  they  cannot  be  considered  as  the  costs 
of  any  proceeding  before  the  master.    He  could  only  order  the 
costs  of  what  occurred  before  him,  that  is  the  making  of  the 
order,  to  be  paid. 

Doddy  for  the  defendants.  There  was  jurisdiction  under  Order 
XXXLy  r.  10,  to  order  these  costs  to  be  paid  by  the  plaintiff 
in  any  event.  There  could  be  no  object  in  making  them  costs 
in  the  cause,  inasmuch  as  they  were  incurred  by  the  plaintiff's 
fault  in  making  an  insufScient  answer,  and  her  liability  ought 
not  to  depend  on  the  result  of  the  action,  especially  where,  as 
here,  the  defendants  admit  liability,  and  the  only  matter  in 
dispute  is  the  amount  of  the  damages.  There  must  be  many 
cases  where  the  master  has  to  deal  with  costs  to  be  incurred 
subsequently  to  the  date  of  the  order,  as  in  the  case  of  ordering 
the  postponement  of  a  trial  owing  to  the  absence  of  a  witness. 
The  plaintiff  must  contend  that,  even  when  a  further  answer  by 
affidavit  is  ordered,  the  master  could  not  order  the  costs  to  be 
paid  by  the  party  making  it. 

Denhan,  J.  I  am  of  opinion  that  the  order  of  the  master 
must  be  affirmed.  It  appears  that  application  was  made  to  him 
for  the  examination  of  the  plaintiff  viva  voce  on  the  ground  that 
she  had  answered  insufficiently  in  her  affidavit  in  reply  to  inter- 
rogatories, and  the  master  made  an  order  under  Order  XXXI., 
r.  10,  that  the  plaintiff  should  be  cross-examiued  before  a  special 
examiner.  On  appeal  from  the  master  to  the  judge,  the  order  was 
affirmed.  The  only  part  of  the  order  which  is  objected  to  is  that 
which  directs  that  the  costs  of  the  examination  shall  be  paid  by 
the  plaintiff.  In  nine  cases  out  of  ten  it  might  be  better  to 
reserve  any  questions  as  to  these  costs  for  the  trial,  for  otherwise 
there  might  be  some  risk  of  the  examination  being  unduly  pro- 
tracted, but  if  the  master  had  power  to  make  the  order,  either 
under  Order  LY.  or  some  previous  practice  which  remains  un- 
VoL.  IX.  N  2 
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1882       repealed,  it  is  impossible  to  say  that  there  are  not  cases  where 

VicABY     8«ch  an  order  might  properly  be  made. 

-  GwiAT  ^y  Order  LV,,  r.  1,  the  costs  of  and  incident  to  all  proceedings 

NoBTHEBN    in  the  High  Court  shall  be  in  the  discretion  of  the  Court,  and  I 
BauiWat  Co.  ° 

think  it  is  a  reasonable  construction  of  this  rule  that  the  Court 

should  have  the  power,  without  waiting  for  the  end  of  the  pro- 
ceedings, to  order  that  the  costs  of  any  step  in  the  proceedings 
should  in  any  event  be  borne  by  one  or  other  of  the  parties, 
having  regard  to  his  conduct  in  any  previous  matter  which  bad 
occurred  before  that  event. 

But  even  if  the  power  be  not  conferred  by  Order  LV.,  r.  1, 
I  think  that  a  discretionary  power  of  the  same  character  existed 
at  the  date  of  the  Judicature  Act,  and  which  was  not  affected 
by  the  Act  or  the  rules  made  under  it,  and  that  it  would  warrant 
the  master  in  making  this  order.  In  either  view  there  is  no 
ground  for  disturbing  this  order,  especially  as  it  is  a  case  where 
the  judge  has  exercised  his  discretion. 

Pollock,  B.,  concurred. 

Order  affwmei. 

Solicitor  for  plaintiff:  B.  Ohapman. 

Solicitors  for  defendants :  Ndson,  Barr,  dt  Nelson. 

A.  P.  S. 


June  14.  GRAVES  v.  TERRY. 


Practice  —  Pleading  —  Time — Reply ^    Delivery  after    Time  —  Judgmeni  an 
Admissions  in  Pleadings — Order  XXIX, ,  r.  12 — Order  XL.,  r.  11. 

The  plaintiff  delivered  his  reply  afler  three  weeks  had  elapsed  from  delivery 
of  the  statement  of  defence,  and  subsequently  the  defendant,  treating  the  facts 
stated  in  the  defence  as  admitted,  under  Order  XXIX.,  rule  12,  by  reason  of  the 
plaintiff's  failure  to  reply  in  time,  gave  notice  of  motion  for  judgment  under 
Order  XL.,  rule  11  :— 

Eeldf  that,  the  reply  having  been  actually  delivered  before  the  notice  of  motion 
was  given,  the  defendant  was  not  entitled  to  judgment. 

Motion  by  the  defendant  for  judgment  upon  admissions  of  fact 
in  the  pleadings. 


Tebbt. 
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Claim  for  damages  for  personal  injury  caused  to  the  plaintiff       1882 
"by  the  negligent  driving  of  the  defendant.  Gsavib 

The  statement  of  defence  alleged  that  the  plaintiff  was  goilty 
-of  contributory  negligence. 

The  plaintiff  deliyered  his  reply  after  three  weeks  had  elapsed 
from  the  delivery  of  the  statement  of  defence,  and  without  having 
obtained  an  extension  of  time  for  replying. 

The  defendant  delivered  notice  of  the  present  motion  after 
delivery  of  the  reply. 

Buck,  for  the  defendant  Order  XXIV.,  rule  1,  is  peremptory 
that  the  plaintiff  '^  shall "  deliver  his  reply  within  three  weeks 
after  delivery  of  the  defence.  By  Order  XXIX.,  rule  12,  if  the 
plaintiff  does  not  deliver  a  reply  within  the  period  allowed  for 
that  purpose,  ^'  the  pleadings  shall  be  deemed  to  be  closed  at  the 
oipiration  of  that  period,  and  the  statements  of  facts  in  the 
pleading  last  delivered  shall  be  deemed  to  be  admitted ;"  and  by 
Order  XL.,  rule  11,  any  party  to  an  action  may  at  any  stage 
thereof  apply  to  the  Oourt  or  a  judge  for  such  order  as  he  may, 
4ipon  any  admissions  of  fact  in  the  pleadings  be  entitled  to. 

The  reply  here  not  having  been  delivered  in  time,  and  no 
-extension  of  time  having  been  obtained,  the  defendant  is  entitled 
to  judgment :  Lumsd&n  v.  Winter  (1) ;  Jenkins  v.  Davies  (2) ; 
BiOter  V.  Tregent.  (8) 

Pofilier,  for  the  plaintiff,  was  not  heard. 

Field,  J.  This  is  an  attempt  to  obtain  a  judgment  decisive  of 
the  whole  question  between  the  parties  upon  admissions  of  fact  in 
the  pleadings  deemed  to  be  made  by  virtue  of  Order  XXIX., 
rule  12.  But  the  reply,  though  delivered  after  time,  is  a  perfectly 
^ood  one  unless  the  Act  says  it  shall  not  be  so.  No  doubt  the 
Act  does  clearly  say  that,  so  long  as  no  reply  is  delivered  after 
the  time  has  elapsed,  the  pleadings  may  be  taken  to  be  closed, 
and  in  strictness  the  defendant  is  entitled  to  judgment  But  the 
question  would  then  be  whether  the  plaintiff  deliberately  intended 
not  to  reply;  it  would  be  a  question  of  costs  merely,  and  reply 

(1)  8  Q.  B.  D.  660.  (^  1  Ch.  D.  696. 

(3)  12  Ch.  D.  758. 

N  2  2 
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might  always  be  delivered  on  terms.  Lumsden  v.  Winter  (I) 
QsATEs  differs  from  the  present  case,  because  no  reply  had  been  delivered ; 
Te^t.      ^^^  pleadings  at  that  stage  were  practically  closed,  and  there 

were  materials  upon  which  the  judgment  could  be  maintained. 

No  case  has  gone  so  far  as  to  decide  that  where,  as  here,  reply  has 

been  actually  delivered,  judgment  can  be  signed  against  the 

plaintiff.    I  think  the  motion  must  be  refused. 

Gave,  J.    I  am  of  the  same  opinion. 

Motion  refused. 

Solicitor  for  plaintiff:  Sampson. 
Solicitors  for  defendant :  Bose  &  Fry. 

W.  A. 


J^^^^'  PARSONS,  Appbllakt;  THE  BIRMINGHAM  DAIRY  COMPANY, 

Respondents. 

AdfdteratwnSale  of  Food  and  Drugs  Act,  1875  '(38  &  39  Vict.  c.  63),  «.  6^ 
12, 13, 14,  20,  21— PrivaU  Purchaser^Puhlic  Officer— Penalty,  Proceed- 
ings to  recover — Notification  to  Seller  of  intention  to  have  Article  analysed 
— Condition  precedent. 

The  provisions  of  s.  14  of  the  Sale  of  Food  and  Drugs  Act,  1875,  apply  to  the 
purchase  of  an  article  by  a  private  person  as  well  as  by  one  of  the  public  officers 
named  in  the  Act ;  so  that  it  is  a  condition  precedent  to  the  right  of  a  private 
purchaser  to  take  proceedings  for  a  penalty  under  the  Act  that  he  should  have 
given  to  the  seller  the  notification  required  by  that  section. 

Case  stated  for  the  opinion  of  the  Queen's  Bench  Division  by 
the  stipendiary  magistrate  of  Birmingham. 

The  appellant,  a  farmer,  living  at  Newton  near  Bngby,  had 
some  time  previously  to  Sunday,  the  26th  of  February,  entered 
into  a  contract  with  the  respondents  to  supply  them  with  a 
quantity  of  milk  daily,  to  be  delivered  at  the  New  Street  Station 
of  the  London  and  North  Western  Bailway  Company  at  Birming- 
ham, and  on  that  day  a  can  of  milk  containing  six  gallons  was 
brought  by  the  servants  of  the  appellant  to  the  Clifton  Mills 
Station  of  the  London  and  North  Western  Bailway  and  delivered 
by  the  railway  company  at  their  New  Street  Station  in  Birming- 

(1)  8  Q.  B.  D.  650. 
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banu    After  remaining  on  the  platform  about  three-quarters  of  an        1882 
hour  the  milk  was  carried  by  the  servants  of  the  respondents  to     Pabsoks 
their  premises  in  Birmingham ;  and  a  portion  of  the  milk  was,  BiMmrQH^j, 
immediately  on  its  arrival,  taken  out  of  the  milk  can  and  placed    Baibt  Go. 
in  a  tumbler  on  a  shelf  in  the  respondents'  shop,  where  it  remained 
until  Tuesday  the  28th  of  February,  when  a  portion  of  the  milk 
in  the  tumbler  was  put  into  a  bottle,  and  sent  on  the  same  day  to 
the  borough  analyst,  who  found  it  to  contain  thirty-three  per  cent 
of  water,  and  gave  his  certificate  to  that  e£Eect.    The  certificate 
was  produced  at  the  hearing  of  the  summons. 

No  notification  was  given  to  the  seller  or  his  agent  of  an 
intention  to  have  the  milk  analysed,  or  that  the  analysis  had  been 
made,  until  Wednesday,  the  1st  of  March,  when  a  portion  of  the 
same  milk  was  offered  to  him  for  analysis,  but  he  declined  to 
receiye  it  or  have  it  analysed. 

The  magistrate  was  of  opinion  that  ss.  13, 14,  and  15  of  88  & 
39  Vict.  c.  63,  applied  only  to  cases  where  the  article  of  food 
was  purchased  by  a  public  officer  with  the  intention  and  for  the 
purpose  of  submitting  the  same  to  analysis,  and  that  ss.  6,  12, 
20,  and  21  (1)  were  intended  to  apply  to  a  <case  like  the  present 

(1)  By  s.  6.  **  No  penoQ  shall  sell  to         **  13.  Any  medical  officer  of  health, 

the  prejudice  of  the  purchaser  any  inspector  of  noisances,  or  inspector  of 

article  of  food  or  any  drug  which  is  not  weights  and  measures,  or  any  inspector 

of  the  nature,  substance,  and  quality  of  a  market,  or  any  police  constable 

of  the  article  demanded  by  such  pur-  under  the  direction  and  at  the  cost  of 

chaser,  under  a  penalty  not  exceeding  the  local  authority  appointing  such 

twenty  pounds."  officer,  inspector,  or  constable,  or  charged 

**  12.  Any  purchaser  of  an  article  of  with  the  execution  of  this  Act,  may 

food  or  of  a  drug  in  any  place  being  a  procure  any  sample  of  food  or  drugs, 

district,  county,  city,  or  borough  where  and  if  he  suspect  the  same  to  have  been 

there  is  any  analyst  appointed  under  sold  to  him  contrary  to  any  provision 

this  or  any  other  Act  hereby  repealed,  of  this  Act, shall  submit  the  same  to  be 

shall  be  entitled  on  payment  to  such  analysed  by  the  analyst  of  the  district 

analyst  of  a  sum  not  exceeding  ten  or  place  for  which  he  acts,  or  if  there 

shillings  and  sixpence,  or  if  there  be  no  be  no  such  analyst  then  acting  for  sxich 

such  analyst  then  acting  for  such  place,  place  to  the  analyst  of  another  place, 

to  the  analyst  of  another  place  of  such  and  such  analyst  shall,  upon  receiving 

sum  as  may  be  agreed  upon  between  payment  as  is  provided  in  the  last 

such  person  and  the  analysis  to  have  section,    with   all    convenient    speed 

such  article  analysed  by  such  analyst,  analyse  the  same  and  give  a  certificate 

and  to  receive  from  him  a  certificate  of  to  such  officer  wherein  he  shall  specify 

the  result  of  his  analysis.*  the  result  of  the  analysis." 
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1882       where  a  private  indmdnal  parchased  an  article  of  food  in  the 


Pabsoks     course  of  bnsiness  and  for  his  own  consumption,  and  not  for  the- 
BiBMnroHAx  P^'P^^^  ^^^  ^^^  ^^®  intent  of  having  it  analysed,  and  that  the- 
Daibt  Co.    respondents  by  obtaining  an  analysis  in  the  manner  above  stated^ 
had  done  all  that  the  Act  required. 

Being  satisfied  upon  the  evidence  that  an  offence  had  been 
committed  by  the  appellant,  the  magistrate  convicted  him  and 
imposed  a  penalty. 

If  the  Court  should  be  of  opinion  that  the  magistrate's  con- 
struction of  the  Act  was  erroneous  in  point  of  law,  the  conviction* 
was  to  be  quashed ;  if  Chey  should  be  of  the  contrary  opinion,  the- 
conviction  was  to  be  confirmed. 


/•  Vesey  FUzgerald,  for  the  appellant.    Sect  14  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  applies  to  a  purchase  by  any  person 
with  the  intention  of  having  the  article  analysed.    It  is  a  condi- 
tion precedent  to  the  right  of  any  one — ^whether  a  private  person 


'*l^.  The  person  purchasing  any 
article  with  the  intention  of  submitting 
the  same  to  analysis  shall,  after  the 
purchase  shall  hare  been  completed, 
forthwith  notify  to  the  seller  or  his 
agent  seUing  the  article  his  intention 
to  have  the  same  analysed  by  the  public 
analyst,  and  shall  offer  to  divide  the 
article  into  three  parts  to  be  then  and 
there  separated,  and  each  part  to  be 
marked  and  sealed  or  fastened  up  in 
such  a  manner  as  its  nature  will  per- 
mit, and  shall,  if  required  to  do  so, 
proceed  accordingly,  and  shall  deliver 
one  of  the  parts  to  the  seller  or  his 
agent 

**  He  shall  afterwards  retain  one  of 
the  said  parts  for  future  comparison, 
and  submit  the  third  part,  if  he  deems 
it  right  to  have  the  article  analysed,  to 
ihe  analyst." 

"20.  When  the  analyst  having 
analysed  any  article  shall  have  given 
his  certificate  of  the  result,  from  which 
it  may  appear  that  an  offence  against 


some  one  of  the  provisions  of  this  Act 
has  been  conmiitted,  the  person  causing 
the  analysis  to  be  made  may  take  pro-^ 
ceedings  for  the  recovery  of  the  penalty 
herein  imposed  for  such  offence,  before 
any  justices  in  petty  sessions  assembled 
having  jurisdiction  in  the  place  where 
the  article  or  drug  sold  was  actually 
delivered  to  the  purchaser,  in  a  sum- 
mary manner. 

"Every  penalty  imposed  by  this 
Act  shall  be  reoovered  in  England  in 
the  manner  prescribed  by  the  elevenths 
and  twelfth  of  Victoria,  chapter  forty- 
three." 

*'  21.  At  the  hearing  of  the  informa-^ 
tion  in  snch  proceeding  the  production 
of  the  certificate  of  the  analyst  shall  be 
sufficient  evidence  of  the  facts  therein 
stated^  unless  the  defendant  shall  re^ 
quire  that  the  analyst  shall  be  called  as 
a  witness,  and  the  parts  of  the  articles- 
retained  by  the  person  who  purchased 
the  article  shall  be  produced." 
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or  a  public  officer — to  recover  a  penalty  under  s.  20,  that  the  pro-       1882 
visions  of  s.  14  should  have  been  complied  with,  otherwise  the     pabboot 
possibility  of  independent  analysis  is  destroyed-    The  legislature  Bnj,.^^^^ 
intended  to  prevent  the  possibility  of  the  article  being  tampered    Daibt  Co. 
with  before  it  comes  into  the  analyst's  hand. 

The  notification  *'  forthwith "  to  the  seller  of  the  intention  to 
have  the  article  analysed  has,  in  Barnes  v.  Chipp  (1),  been  held  to 
be  a  condition  precedent  to  the  right  to  take  proceedings  in  the 
case  of  a  public  officer.  In  Bouoh  v.  HaU  (2)  the  notification  was 
held  not  to  be  necessary  where  milk  in  course  of  delivery  was 
seized  by  the  public  officer  under  the  Sale  of  Food  and  Drugs 
Act  Amendment  Act,  1879 ;  that  case  therefore  has  no  application 
to  the  present. 

P.  Baylis,  for  the  respondents.  Sects.  13  and  14  of  the  Act  of 
1875  must  be  read  together  as  applying  only  to  public  officers 
procuring  articles  for  the  purpose  of  analysis.  The  legislature 
cannot  have  intended  that  persons  purchasing  articles  in  bulk  in 
the  ordinary  manner  should  go  through  the  formalities  prescribed 
by  8. 14.  From  the  nature  of  the  transaction  a  person  purchasing 
privately  would  be  unlikely  to  suspect  any  defect  in  the  article  at 
the  time  of  delivery,  and  if  he  found  it  out  afterwaixis,  according 
to  the  construction  contended  for  on  behalf  of  the  appellant,  no 
proceedings  could  be  taken. 

Field,  J.  I  am  unable  to  agree  with  the  learned  magistrate  in 
the  conclusion  he  has  arrived  at  upon  the  construction  of  the 
statute,  which  was  passed  in  order  to  protect  the  public  against 
the  adulteration  of  articles  of  food  and  drugs,  and  is  of  great  public 
interest  and  importance.  The  legislature  has  imposed  heavy 
liabilities  upon  the  seller  of  adulterated  articles,  but  has  at  the 
same  time  taken  precautions  that  he  shall  be  protected  against 
the  contingency  of  the  articles  said  to  be  adulterated  being  tam- 
pered with  after  they  have  left  his  possession.  I  think  the  intention 
of  the  Act  is  to  strike  at  the  moment  of  time  at  which  the  seller 
parts  with  the  article.  That  was  clearly  the  intention  under  the 
Act  of  1875,  though  the  Amending  Act  of  1879  still  further  affects 
the  liability  of  the  seller  by  enacting  with  respect  to  milk  that  a 
(1)  8  Ex.  D.  176.  (2)  6  Q.  B.  D.  17. 
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1882       sample  may  be  procured  by  an  officer,  inspector,  or  constable, 

~  PAB80K8     daring  the  conrae  of  delivery  to  the  purchaser  or  consignee  in 

BiBMnroDAM  P^i™^"^^<5e  of  the  contract  of  sale.    Under  s.  14  of  the  Act  of  1875 

Daibt  Co.    the  purchaser  of  any  article  with  the  intention  of  submitting  it  to 

analysis  shall,  after  the  purchase  has  been  completed,  **  forthwith  " 

give  the  seller  the  notification  provided  by  the  section.     We 

have  not  to  decide  whether  or  not  the  respondents  purchased 

with  the  intention  of  having  the  milk  submitted  to  analysis;  the 

facts  shew  that  they  kept  it  on  their  premises  for  two  days,  and 

gave  no  notification  to  the  seller  of  any  intention  to  have  the 

analysis  made  until  the  third  day. 

The  mi^trate  held  that  the  provisions  of  s.  14  applied  only  to 
cases  where  the  articles  were  purchased  by  a  public  officer  with 
the  intention  of  submitting  it  to  analysis.  The  question  for  the 
determination  of  this  Court  is  whether  that  construction  of  the 
Act  is  a  sound  one — whether  the  beneficial  provisions  in  the  in- 
terest of  the  seller  contained  in  ss.  14  and  15  of  the  Act  of  1875 
apply  only  to  cases  in  which  the  articles  are  procured  by  public 
officers,  or  apply  also  where  the  articles  are  supplied  to  a  private 
purchaser.  I  am  unable  to  find  any  good  reason  why  ss.  14  and 
15  should  not  apply  to  sales  to  a  private  purchaser.  The  offence 
which  the  Act  strikes  at  is  specified  in  s.  6 ;  it  is  selling  **  to  the 
prejudice  of  the  purchaser "  any  article,  &c.  By  s.  12  the  pur- 
chaser of  an  article  of  food  or  a  drug  shall  be  entitled  to  have  an 
analysis  by  the  public  analyst.  By  s.  13  a  public  officer  may 
procure  a  sample  of  the  article,  and  if  he  suspect  it  to  have  been 
sold  to  him  contrary  to  the  provisions  of  the  Act,  **  shaU  submit 
the  same  to  be  analysed."  I  think  s.  13  brings  the  public  officer 
into  the  same  condition  as  the  purchaser  mentioned  in  s.  12; 
they  are  both  entitled  on  payment  of  a  sum  of  money  to  have  an 
analysis  made  and  a  certificate  given.  Then  follows  s.  14  which 
provides  what  is  to  be  done  by  **the  person  purchasing"  any 
article  with  the  intention  of  submitting  it  to  analysis.  The  only 
previous  mention  of  a  person  ^  purchasing  "  is  in  ss.  6  and  12.  I 
can  therefore  see  no  reason  why  s.  14  should  be  limited  to  the 
case  of  a  public  officer  purchasing.  The  language  of  the  section  is 
quite  large  enough  to  cover  the  case  of  a  private  purchaser,  and  that 
case  is  in  my  opinion  within  the  intention  of  the  section.    There 
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appears  to  be  no  reason  in  principle  why  the  operation  of  s.  14        1882 
should  be  limited  in  the  way  suggested  for  the  respondents.    On     Pabsons 
these  grounds  I  am  of  opinion  that  there  should  be  judgment  for  BiBMn^aHAH 
theappeUant.  DaibtCo. 

Gate,  J.  I  am  of  the  same  opinion.  Sect.  12  of  the  Act  of 
1875  entitles  an  ordinary  purchaser  to  obtain  an  analysis  and 
certificate  from  the  public  analyst.  Sect  13  entitles  any  one  of 
the  public  officers  named  in  the  section  to  the  same  things.  Sect.  20, 
under  the  general  heading  **  Proceedings  against  offen  ders,"  brings 
the  two  links  together  by  enacting  that,  where  the  analyst  having 
analysed  any  article  shall  have  given  his  certificate  of  the  result 
from  which  it  may  appear  that  an  offence  against  the  provisions 
of  the  Act  has  been  committed,  "  the  person  causing  the  analysis 
to  be  made/'  which  in  my  opinion  includes  both  the  public  office  r 
and  the  ordinary  purchaser,  may  take  proceedings  for  the  recovery 
of  the  penalty  imposed  therein  for  the  offence.  By  sect  21  at 
the  hearing  of  the  information  the  production  of  the  analyst's 
certificate  shall  be  sufficient  evidence  of  the  fiEtcts  therein  stated, 
unless  the  defendant  shall  require  that  the  analyst  shall  be  called 
as  a  witness,  ^  and  the  parts  of  the  articles  retained  by  the  person 
who  purchased  the  article  " — whether  he  be  an  ordinary  purchaser 
or  public  officer — **  shall  be  produced."  Now  the  parts  which  he 
is  to  produce  are  the  parts  into  which  the  article  has  been  divided, 
and  of  which  he  retained  one,  under  s.  14^  because  that  section 
contains  the  only  provision  for  dividing  the  article  into  parts  and 
retaining  one  of  the  parts.  It  is  clear  therefore  that  s.  14  applies 
to  an  ordinary  purchaser  as  well  as  to  a  public  officer.  I  agree 
that  the  appeal  should  be  allowed. 

Judgment  for  the  appellant . 

Solicitors  for  appellant:  J.  &  W.  Maude. 

Solicitors  for  respondents:  Boyte,  Fose-Smith,  dt  Soyle. 

W.  A. 
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1882  [IN  THE  COURT  OP  APPEAL.] 
Feb.  15. 
CHARD  AND  Another  v,  JERVIS. 


Debton^  Act,  1869  (32  <fc  33  Vict.  c.  62),  a.  5,  suhs.  2— Order  of  Commitment 
— Means  of  Judgment  Debtor. 

The  plain tifif  moved  to  commit  the  defendant  for  default  in  payment  of  a 
judgment  debt  of  29Z.  for  goods  supplied  to  him,  the  application  being  supported 
by  an  affidavit  that  the  defendant  kept  up  a  large  establishment,  and  was  to  aU 
appearance  a  man  of  means.  The  defendant  made  an  affidavit  stating  that  ho 
was  an  undischarged  bankrupt,  had  no  money,  and  was  unable  to  pay  the 
plaintiff's  demand,  and  that  his  wife's  property  was  settled  to  her  separate  use. 
Stephen,  J.,  made  an  order  committing  the  defendant  for  six  weeks,  or  unti) 
payment,  and  this  order  was  affirmed  by  a  Divisional  Court.  The  defendant 
appealed,  and  filed  a  further  affidavit  shewing  that  he  was  living  in  a  very  small 
way,  and  that  the  expenses  of  the  establishment  were  all  paid  by  his  wife  out  of 
her  separate  estate. 

The  Court  of  Appeal  being  satisfied  that  the  defendant  had  no  means  of  payment 
discharge  the  order  for  committal. 

Harper  v.  Scrimgeour  (5  C.  P.  D.  366),  and  the  observation  of  James,  L.  J., 
in  Esdaile  y.  Vieaer  (13  Ch.  D.  421)  observed  upon. 

The  plaintiffs  sned  the  defendant  for  217.  148.  for  corn,  &c., 
supplied  to  the  defendant.  The  defendant  did  not  appear  to  the 
writ,  and  on  the  28th  of  December^  1881»  the  plainti£b  signed 
judgment  against  him  for  24Z.  14s.  debt  and  costs,  which  were 
taxed  at  4Z.  6$. 

The  plaintiffs  applied  to  commit  the  defendant  for  non-payment, 
and  in  support  of  the  application  one  of  the  plaintiffs  made  an 
aflSdavit  in  which  he  deposed  that  the  defendant  resided  at 
Cherrington  Park,  and  kept  up  a  large  establishment  there,  and 
was  to  all  appearance  a  man  of  means ;  that  the  deponent  was 
informed  and  believed  that  the  defendant  was  continually  in  the 
hunting  field  and  kept  several  horses,  some  of  them  hunters,  at 
Cherrington  Park,  but  that  they  together  with  the  furniture, 
carriages,  and  effects  there  were  claimed  by  the  defendant's  wife 
or  her  trustees.  That  from  the  defendant's  mode  and  style  of 
living  the  deponent  believed  him  to  be  in  a  position  to  pay  the 
above  amount  due  to  the  plaintiffs. 

The  defendant  made  an  affidavit  as  follows : — 

*^  In  the  year  1874  I  was  duly  adjudicated  a  bankrupt,  and 
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have-not  obtained  my  discharge  under  that  bankrnptcy.  Since  '  1882 
the  date  of  my  bankraptcy  I  have  not  earned  or  otherwise  chabd 
acquired,  and  I  am  not  now  possessed  of  any  money  or  property  of 
any  description  whatever,  and  I  am  quite  unable  to  pay  the  plain- 
ti£&'  claim  in  this  action,  or  any  part  thereof.  My  wife  has  an 
income  settled  to  her  separate  use,  but  I  have  no  interest  what- 
ever in  the  capital  or  income  of  the  funds  from  which  she  derives 
such  income.  It  is  not  true  that  I  am  continually  in  the  hunting 
field.  In  fjAct  I  have  never  ridden  to  hounds  whilst  I  have 
resided  in  the  county  of  Gloucester." 

Upon  these  materials  Stephen,  J.,  on  the  23rd  of  January, 
1882,  made  an  order  that  the  defendant  should  be  committed  for 
six  weeks  from  the  date  of  his  arrest,  or  until  he  should  pay  the 
291.  with  interest,  and  the  costs  of  the  order,  and  the  sheriff's 
fees. 

The  defendant  applied  to  a  Divisional  Court  to  discharge  this 
order,  and  on  the  9th  February,  1882,  the  application  was  refused 
with  costs.    The  defendant  appealed. 

In  support  of  the  appeal  the  defendant  made  a  fiirtherafSdavit, 
in  which  he  deposed  that  his  address  of  Gherrington  Park  was 
derived  from  an  estate  of  about  1700  acres,  but  that  the  house  in 
which  he  lived  was  an  old  farmhouse  converted  into  a  residence, 
which  was  rented  furnished  with  a  garden  at  1007.  a  year,  and 
that  the  rates  and  taxes  were  between  107.  and  12Z.  a  year.  That 
his  wife  had  two  maidservants  whose  wages  amounted  to  15L  per 
annum  and  no  more,  and  a  boy  who  worked  outside  at  wages 
amounting  to  127.  per  annum  and  no  more,  and  that  these  were 
all  the  servants  who  were  kept,  and  that  the  rent,  rates,  taxes,  and 
wages  were  all  paid  by  his  wife.  That  he  had  no  horse,  and  that 
his  wife  had  one  only,  and  that  its  value  did  not  exceed  107.  That 
the  premises  were  four  miles  from  a  railway  station,  and  the  same 
distance  from  the  nearest  town  ;  that  there  were  no  shops  in  the- 
neighbourhood,  and  it  was  necessary  to  keep  a  horse  to  supply 
the  house  with  necessaries.  That  he  never  before,  at,  or  after  his 
marriage  had  made  any  gift,  settlement,  or  other  disposition  in* 
favour  of  his  wife;  that  her  property  came  entirely  from  her 
&mily,  and  was  settled  on  her  and  the  children ;  that  he  had  no 
interest  under  the  settlements,  and  that  she  had  no  power  ta 
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1882     -  give  him  any  except  in  default  of  children,  of  whom  there  were 

Ohabd      three.    That  he  had  not  ridden  to  hounds  or  hunted  anywhere  for 

JzBYJB.      ^^®  '^^  eight  years,  and  had  ceased  to  belong  to  any  club  eight 

years  ago,  and  was  not  now  a  member  of  any  club.    That  his 

bankruptcy  had  never  been  closed,  and  that  a  Mr.  Saffery  was  the 

trustee  under  it 

One  of  the  plaintiffs  made  an  affidavit  in  opposition,  which 
stated  that  to  the  deponent's  information  and  belief  the  defendant 
had  up  to  recently  kept  seven  servants  at  Cherrington  Park,  and 
now  had  two  or  three  domestic  servants,  a  governess,  and  a  man- 
servant. That  the  defendant  was  almost  daily  driving  about  the 
country  and  frequently  with  his  livery  servant,  and  the  horse  and 
carriage  were  not  kept  for  the  purpose  of  getting  necessaries  for 
the  establishment,  but  for  the  defendant's  own  use  and  pleasure. 
That  the  defendant  kept  up  the  appearance  of  a  country  gentle- 
man and  man  of  means,  and  that  from  his  mode  of  living  the 
deponent  believed  he  was  in  a  position  to  pay  the  debt.  That 
the  defendant  did  not  inform  the  plaintiff  of  his  being  an 
uncertificated  bankrupt  when  he  ordered  the  goods. 

J7.  MaUhetos,  Q.O.,  and  Archibald,  for  the  defendant  It  is 
conclusively  shewn  that  the  defendant  has  no  means  to  pay,  and 
there  is  no  jurisdiction  to  commit  him  unless  the  C!ourt  is  satisfied 
that  he  has. 

Tindal  Atkinson,  contra.  The  style  in  which  the  defendant 
lives  is  prima  facie  evidence  of  his  having  means  to  pay  such  a 
debt  as  this.    Harper  y.  Serimgeottr  (1)  is  identical  with  this  case. 

[Jessel,  M.B.  I  do  not  know  why  that  case  was  reported,  it  is 
a  mere  finding  of  £Etct] 

Esdaile  y.  Visser  (2)  shews  that  where  a  judge  has  been  satisfied 
of  a  debtor's  ability  to  pay  the  Court  of  Appeal  will  not  interfere. 

•  [Jessel,  M.R  You  have  no  evidence  here  of  ability  to  pay, 
nothing  but  information  and  belief.  That  calls  for  an  answer,  but 
statements  as  to  information  and  belief  are  not  made  evidence  by 
your  not  believing  the  contradiction  of  them.] 

Then  the  point  was  taken  that  because  the  debtor  was  an 
undischarged  bankrupt  he  could  have  no  property,  but  that  is 

(IJ  5  C.  P.  D.  366.  (2)  13  Ch.  D.  421. 
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answered  by  Ex  parte  Bewhv/rst.  (1)    The  defendant  does  not       1882 
swear  that  he  has  never  since  the  judgment  had  means  to  pay.  Cbabd 


jEBSELy  M.B.  What  the  Court  below  would  have  done  if  the 
whole  of  the  eyidence  now  before  us  had  been  before  it  I  cannot 
say.  The  question  is  a  pure  question  of  £acty  whether  ^  it  is  proved 
to  the  satisfaction  of  the  Court  that  the  person  mating  default 
has,  o?  has  had  since  the  date  of  the  order  or  judgment,  the  means 
to  pay  the  sum  in  respect  of  which  he  has  made  default."  We 
have  been  referred  to  Esdaile  v.  Visser.  (2)  Every  remark  of 
James,  L.J.,  is  entitled  to  great  respect,  but  when  his  lordship 
says  that  it  would  require  an  overwhelming  case  to  induce  the 
Court  of  Appeal  to  differ  from  the  judge  if  he  says  he  is  satisfied 
of  the  debtor's  ability  to  pay,  I  think  the  adjective  rather  too 
strong.  I  agree  that  it  requires  a  strong  case ;  indeed  we  never 
ought  to  overrule  the  decision  of  the  Court  below  on  a  question 
of  fact  unless  it  is  clearly  made  out  that  the  decision  is  wrong, 
and  probably  James,  L.  J.,  meant  no  more  than  this.  In  that  case, 
moreover,  the  Lord  Justice  observes  that  all  the  materials  had 
been  before  the  judge.  In  the  present  case  we  have  before  us. 
important  materials  which  were  not  before  the  Court  below.  It 
must  not  be  supposed  that  I  approve  of  the  conduct  of  the 
defendant ;  so  far  as  I  am  entitled  to  say  anything  on  the  subject, 
I  highly  disapprove  of  it.  He  is  living  on  his  wife's  separate 
estate,  and  orders  goods  in  his  own  name.  When  the  tradesmen 
apply  to  him  for  pajrment  he  does  not  say,  '*  Apply  to  my  wife," 
but  lets  them  obtain  judgment  against  him  and  apply  to  commit 
him.  But  the  power  to  commit  him  depends  on  the  judge  being 
satisfied  that  he  has  means  to  pay.  The  case  of  Harper  v.  Scrim- 
ffeaur  (3)  is  of  no  weight  on  the  present  occasion.  The  judges 
there  came  to  a  particular  conclusion  of  fact,  and  their  doing  so 
does  not  bind  even  a  Court  of  co-ordinate  jurisdiction  to  come  to 
the  same  conclusion  in  any  other  case.  We  cannot  tell  why  the 
judges  came  to  that  conclusion ;  they  may  have  had  reasons  for 
disbelieving  the  debtor's  evidence,  and  no  rule  of  law  can  be 
deduced  from  the  case.    Here  we  have  a  circumstance  which  did 

(1)  Law  Bep.  7  Ch,  185.  (2)  13  Ch.  D.  421. 

(3)  6  C.  P.  D.  366. 
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1882  not  exist  there,  that,  as  the  plaintiff  himself  tells  ns,  the  houses. 
Chard  fumiture,  carriages,  and  effects  were  claimed  by  the  wife  and  her 
Jra^iB.  trustees.  The  plaintiff's  aj£davit  only  comes  to  this  that  from 
the  defendant's  mode  and  style  of  living,  the  deponent  believes 
him  to  be  in  a  position  to  pay  the  debt.  This  called  for  an 
answer,  but  statements  of  this  jkind  are  not  evidence  unless  the 
opposite  party  fails  to  contradict  them.  We  cannot  legislate  in 
the  matter.  It  is  not  a  creditable  thing  for  a  gentleman  who  is 
maintained  by  his  wife  to  contract  debts  and  not  pay  them,  but 
unless  the  Court  is  satisfied  that  he  has  means  to  pay  them  it  has 
no  jurisdiction  to  send  him  to  prison  for  non-payment  His  wife 
may  be  making  him  an  allowance  by  paying  his  debts  without 
giving  him  any  money,  and  we  cannot  assume  that  he  ever  has 
any  money  in  his  pocket,  for  there  is  no  evidence  that  his  wife 
allowed  him  any.  The  fresh  affidavit  of  the  defendant  clears  up 
the  case  materially,  and  leaves  no  reason  for  inferring  that  he 
ever  has  any  money  in  hand.  I  cannot  hold  that  because  he 
contracts  debts  without  means  of  paying  them  his  affidavit  is  to 
be  disbelieved.  We  should  be  creating  a  new  jurisdiction  if  we 
were  to  send  a  man  to  prison  in  order  to  oblige  his  wife  to  pay 
his  debts. 

HoLEEB,  L.  J.  I  feel  sympathy  with  the  tradesmen  in  this  case 
and  none  with  Captain  Jervis.  His  conduct  is  dishonest,  but  it 
does  not  follow  that  he  is  to  be  sent  to  prison  unless  the  conditions 
of  the  Act  are  complied  with.  In  order  to  succeed  in  their  appli- 
cation the  plaintiffs  must  shew  that  Captain  Jervis  has  means  to 
pay,  and  the  question  is  whether  that  has  been  made  out.  The 
affidavit  filed  by  the  plaintiffs  probably  was  prima  facie  sufficient, 
but  it  has  been  answered,  and,  taking  the  whole  of  the  affidavits 
together,  I  think  it  is  shewn  that  the  defendant  has  no  means. 
The  Court  cannot  come  to  any  other  conclusion  unless  all  the 
evidence  of  Captain  Jervis  is  to  be  disbelieved,  and  I  agree  with 
the  Master  of  the  Bolls  that  there  is  no  sufficient  reason  for  dis- 
believing it.  As  to  the  dictum  of  James,  LJ.,  in  EsdaUe  v. 
Viaser  (1),  that  the  evidence  must  be  *'  overwhelming  "  to  induce 
the  Court  of  Appeal  to  differ  from  the  Court  below  in  these  cases, 

(1)  13  Ch.  D.  421. 
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I  think  it  cannot  be  admitted  without  considerable  hesitation.     I        1882 
<;annot  see  any  difference  between  these  cases  and  any  other  case      ghabd 
of  an  appeal  on  questions  of  fact.    In  order  to  reverse  the  con-      j^^g. 
<}Iusion  of  a  Court  below  on  a  question  of  fact»  the  Court  of 
Appeal  must  be  satisfied  by  clear  evidence  that  the  judgment  was 
wrong,  but  if  mathematical  certainty  were  required  there  never 
could  be  an  appeal  at  all  in  such  cases. 

Matthews,  Q.C.,  asked  for  costs  of  the  appeal. 

Jessel,  M.B.  We  have  discretion  as  to  the  costs,  and  to  mark 
our  disapprobation  of  the  defendant's  conduct  we  give  no  costs  of 
the  appeal.  He  has,  moreover,  succeeded  upon  evidence  which 
'was  not  before  the  Court  below. 

HoLKEB,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors  for  plaintiffs :  Clarke,  Woodcock,  &  Byland. 
Solicitor  for  defendant:  W.  K  Buddie. 

H.  C.  J. 


THE  NEWPORT  URBAN  SANITARY  AUTHORITY  v.  GRAHAM.  ApHl  3. 

Local  Qovemmefit  ActB^Pvhlic  Health  Act,  1875  (38  <fe  39  Vict.  c.  55),  «.  150— 
Prtmiaea  **  adjoining  or  abutting  on  "  a  newly  made  Street. 

A.  was  the  owner  of  three  houses  fronting  a  street  called  York  Place,  and 
adjoining  or  abutting  at  the  rear  upon  a  foot-path  at  the  end  of  a  street  called 
^t.  Julian  Street,  which  formed  a  cul-de-sac.  The  ground  at  the  back  of  these 
houses  was  five  feet  above  the  level  of  St.  Julian  Street,  and  the  Vail,  which 
was  the  property  of  A.,  was  about  twelve  feet  high  on  the  outside.  There  was 
00  access  from  A.*s  premises  to  St.  Julian  Street : — 

Held,  that  his  premises  "  adjoined  or  abutted  on  "  St.  Julian  Street  within 
the  Act,  and  consequently  that  he  was  chargeable  with  his  proportion  of  the 
expenses  of  paving,  &c.,  that  street,  un^er  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  8. 150. 

Case  stated  by  Justices  for  Monmoath  nnder  20  &  21  Vict. 
<?.  43,  s.  2. 

Complaint  having  been  made  against  Bobert  Graham,  the 
respondent,  for  non-payment  of  19Z.  Is.  lOd.  dae  for  expenses 
incurred  by  the  urban  sanitary  authority  of  Newport  in  St  Julian 
Street^  in  the  borough,  under  s.  150  of  the  Public  Health  Aet, 
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1882  1875  (38  &  39  Yict.  c.  55),  and  9s.  8d.,  for  interest  thereon,  the 

^Newport  justices  dismissed  the  complaint. 

8i^^  At  the  hearing,  a  resolution  of  the  town-council  of  Newport 

AuTHOBiTY  (acting  as  the  urban  authority)  was  put  in,  as  follows : — **  That 


V. 


Gbaham.  the  plans,  sections,  and  estimates  for  street  improyement  works  in 
St.  Julian  Street  submitted  by  the  surveyor  be  approved,  and 
that  notices,  under  s.  150  of  the  Public  Health  Act,  1875,  be 
served  upon  the  owners  and  occupiers." 

The  plans,  sections,  and  estimates  were  put  in,  and  the  town 
surveyor  of  Newport  proved  that  works  of  pavement^  channelling, 
and  road-making  had  been  carried  out  in  St.  Julian  Street  amount- 
ing to  a  certain  sum,  and  that  according  to  his  apportionment 
there  was  due  from  the  respondent  in  respect  thereof  197.  7s.  lOd,, 
which  with  interest  9d.  8d.  amounted  to  197. 17s.  6(Z.,  the  sum 
mentioned  in  the  summons,  and  that  such  money  had  been  ex- 
pended by  the  urban  sanitary  authority  in  default  of  the  owner 
doing  the  work  required. 

It  was  proved  that  notices  to  do  the  work  required  had  been 
served  upon  the  respondent,  and  also  notices  of  demand  of  the 
amounts  due ;  and  it  was  admitted  by  the  respondent  that  like 
notices  had  been  served  upon  the  occupiers  of  the  houses  Nos. 
32, 33,  and  34  York  Place. 

It  was  objected  by  the  solicitor  for  the  respondent  that  the 
justices  had  no  jurisdiction  to  hear  the  complaint,  inasmuch  as 
proceedings  had  not  been  commenced  within  six  months  from  the 
2nd  of  May,  1881,  the  date  of  service  upon  the  respondent  of  the 
notice  of  the  surveyor  s  apportionment.  The  objection  was  over- 
ruled under  s.  257  of  the  Public  Health  Act,  1875,  the  service  of 
notices  of  demand  being  on  the  8th  of  August,  1881,  and  the 
complaint  having  been  made  and  proceedings  commenced  within 
six  months  of  that  day,  viz.  on  the  1st  of  February,  1882: 

It  was  proved  by  Mr.  Kirby,  the  town  surveyor,  that  he  had 
apportioned  against  the  respondent,  as  the  owner  of  houses  Nos. 
82,  33,  and  34  in  York  Place,  the  sum  of  money  previously 
mentioned,  viz.  for  eleven  feet  of  the  back  yard  of  No.  32,  which 
abuts  upon  the  top  of  St.  Julian  Street;  for  twenty-one  feet  four 
inches  of  No.  33,  which  in  like  manner  abuts  upon  the  top  of 
St.  Julian  Street ;  and  for  eleven  feet  of  No.  34,  which  abuts  in 
like  manner. 
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There  was  no  dispute  as  to  the  fairness  of  the  amounts,  or  any       1882 
questions  raised  as  to  the  amounts  apportioned.  Newfobt 

On  cross-examination  the  town  surveyor  said,  that  he  took  the  ^^^^ 
whole  of  the  frontage  of  the  top  house  in  St.  Julian  Street  on  Authobity 
the  right  hand  side  as  part  of  the  frontage  abutting  on  the  street.  Gb 
**  It  leayes  when  I  have  taken  that  the  same  measurement  as  I 
have  stated.  There  are  eleyen  feet  of  frontage  of  No.  32.  I  have 
paved  eleven  feet  The  height  of  the  wall  at  the  back,  Le.,  of 
the  four  bouses  in  York  PlacOy  is  nine  or  ten  feet.  The  ground 
may  be  higher  there.  There  is  no  entrance  to  these  houses  from 
St.  Julian  Street.  The  top  house  in  that  street  abuts  on  the 
boundary  walls,  and  runs  up  to  the  back  wall  of  Mr.  Graham's 
house.  Eleven  feet  of  34  York  Place  abuts  on  St.  Julian  Street. 
The  eleyen  feet  taken  from  the  road  extends  from  the  boundary 
of  33  to  the  comer  of  the  top  house  on  the  left  hand  side.  The 
payement  is  about  six  and  a  half  feet  wide,  including  channelling. 
If  York  Place  was  paved,  Mr.  Graham's  property  would  haye  to 
bear  its  share." 

The  houses  Nos.  32,  33,  and  31  York  Place  of  which  the 
respondent  is  the  owner,  have  open  back  yards  behind  them,  the 
ground  of  which  is  bounded  by  a  stone  wall  about  twelve  feet 
high,  which  wall  separates  them  from  the  top  of  St.  Jub'an  Street, 
forming  a  cul-de-sac ;  and  there  is  no  door  in  this  wall,  or  access 
in  any  way  to  St.  Julian  Street. 

It  was  argued  on  behalf  of  the  respondent, — 1.  That  his  pro- 
perty derived  all  street  advantages  of  access,  lighting,  postal 
matters,  channelling,  and  sewering,  &c.,  at  the  front  in  York 
Place ;  2.  That  the  boundary  wall  at  the  back  of  the  respondent's 
property  separates  and  divides  it  entirely  from  St.  Julian  Street, 
and  the  level  of  the  ground  at  the  back  thereof  is  about  five  feet 
above  the  leyel  of  St.  Julian  Street;  3.  That  the  houses  in  that 
street  have  been  on  one  side  built  up  to  and  adjoin  the  said 
boundary-wall,  and  on  the  other  side  to  within  a  few  feet  thereof; 
4.  That,  if  the  urban  authority  should  call  upon  the  owners  in 
York  Place  to  paye  and  channel!,  &c.,  the  respondent  would  haye 
to  pay  his  share  for  these  improvements  at  the  front  of  his 
houses ;  5.  That  there  was  no  access  direct  or  indirect  to  or  from 
the  said  houses  into  St.  Julian  Street ;   and,  6,  that  the  said 
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18^2       houses  did  not  '^  abnV'  within  the  meaning  of  s*  150  of  the  Pablio- 
"^B^BT    Health  Act,  1875»  npon  St.  Julian  Street. 
SANiTi^Y        '^^^  question  for  the  opinion  of  the  Court  was,  whether  the- 
AuTHOBirr  respondent  under  the  above  circumstanoes  was  liable  to  pay  tho^ 
Qbahav.     amount  claimed. 

W.  Qrahamf  for  the  appellants.  The  justices  decided  upon 
the  authority  of  a  dictum  of  Cockbum,  C.J.,  in  London  8chaoT 
Board  y.  8t.  Mary,  Mingion.  (1)  That  case,  however,  is  no 
authority  against  the  appellants.  The  school-house  did  not 
immediately  front  the  street  which  had  been  paved,  but  stood 
back  from  it  some  seventy  or  eighty  feet^  in  a  large  yard.. 
There  was  a  row  of  eleven  small  houses  (with  gardens  at  the 
back  of  them)  between  the  school-yard  and  the  street;  but 
the  only  access  to  the  school  was  by  a  private  (passage  which 
ran  along  one  side  of  the  last  house  and  garden  into  the^ 
school-yard,  with  gates  opening  into  the  street  in  question;  the 
width  of  the  passage  being  twenty  feet,  and  the  length  about 
sixty-four  feet.  It  was  properly  held  under  these  circumstances 
that  the  school-board  were  liable  for  the  apportionment  of  the* 
cost  of  paving,  &c.,  the  highway.  The  Lord  Chief  Justice  (2) 
says:  ''It  is  essential  to  you  to  have  premises  to  which  the 
access  is  from  that  part  of  the  street  which  is  called  highway ;  it- 
is  essential  to  you  tliat  you  should  have  that  street  well  paved 
and  you  get  access.  It  matters  nothing,  practically,  whether 
your  front  door  opens  actually  on  the  street,  or  whether  you  ga 
up  a  passage  to  get  to  your  front  door;  you  equally  get  the- 
benefit  of  the  street  every  time,  whether  on  foot  or  in  a  carriage,, 
you  make  use  of  the  street  as  an  access  to  your  house."  The 
case  is  in  effect  decided  by  Beg.  v.  Newport  Local  Board  (3),. 
where  it  was  held  that  a  railway  and  canal  company  whose 
premises  abutted  on  a  street, — the  words  beiog  substantially  the 
same  as  here, — but  with  a .  fence  between  them  and  the  street,, 
were  liable  to  be  charged,  although  there  was  no  actual  access  to* 
the  street  It  is  immaterial  whether  the  party  charged  derives 
benefit  from  the  paving,  &e.,  of  the  streets 

(1)  1Q.B.D.65.  (2)  At  p.  73. 

(d}3B.^S.d41;  82  L.  J.  (V.a)  97. 
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[Cave,  J.    Actnal  benefit  is  not  necessary ;  it  is  enough  if  there        1882 
is  a  possibility  of  benefit]  Newport 

[Mayor  of  Manehesier  v.  Chapman  (1),  and  London  and  North    s^^mt 
Western  By.  Co.  v.  St.  Paneras  Vestry  (2)  were  also  cited,]  Autdority 

Howard  Smithy  for  the  respondent.  It  wonld  be  a  considerable  Gsahah. 
hardship  on  the  respondent  to  hold  him  liable  to  contribute  to 
the  expense  of  paying,  &o.f  St.  Julian  Street,  where  he  gets  no 
access  to  his  premises,  when  he  has  already  contributed  to  the 
making  up  of  York  Place.  The  Mayor  of  Manchester  y.  Chap- 
man (1),  may  be  cited  against  the  respondent.  But  he  relies  on 
the  dictum  of  Cockbum,  C.J.,  in  London  School-Board  y.  St.  Mary^ 
Islington  (3),  that,  to  render  the  premises  chargeable,  there  must 
be  access  and  beneficial  enjoyment  in  his  premises.  Here  by 
reason  of  the  difiPerence  of  level  the  possibility  of  beneficial 
enjoyment  is  negatiyed. 

Hathew,  J.  The  words  of  the  Act  are  **  adjoining  or  abutting/^ 
Here  the  respondent's  premises  clearly  adjoin  and  abut  on  St. 
Julian  Street.  We  cannot  disregard  or  depart  from  those  plain 
words.  The  party  charged  is  generally  benefited ;  therefore  liable. 
Tbe  Act  says  nothing  about  difference  of  leyel.  The  cases  of 
Beg.  y.  Newport  Local  Board  (4)  and  Mayor  of  Manchester  y. 
Chapman  (1)  are  binding  upon  us ;  and  we  have  no  altematiye 
but  to  allow  this  appeaL 

Cave,  J.  I  am  of  the  same  opinion.  The  case  falls  literally 
within  the  words  of  s.  150  of  the  Public  Health  Act,  1855. 
Possibility  of  benefit  is  su£Scient.  If  it  had  been  shewn  that 
the  wall  at  the  end  of  St.  Julian  Street  did  not  belong  to  the 
respondent,  or  that  a  strip  of  land  intervened  between  his  pre- 
mises and  the  street,  they  would  not  have  been  adjoining  or 
abutting.    But  that  is  not  this  case. 

Appeal  allowed. 

Solicitors  for  appellants :  CoU  dt  Jackson. 
Solicitors  for  respondent :  Baw  dt  Co. 

(1)  87  L.  J.  (M.C.)  173.  (3)  IQ.  B.  D.  66. 

(2)  17  L.  T.  654.  (4)  3  B.  &  S.  341 ;  32  L.  J.  (M.C.)  9.^ 

J.S. 
0  2  2 
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1882  [IN  THE  COURT  OF  APPEAL.] 

June  15. 

HODGSON  AND  Ahothbb  v.  THE  RAILWAY  PASSENGERS  ASSURANCE 

COMPANY. 


Pradioe — R^erence  to  Arbitration — Stay,  of  Proceedings — Railway  Pasiengers 
Assurance  Company's  Act^  1864  (27  &  28  Vict,  c.  casocv.). 

By  the  Act  regulating  an  insuranoe  company  it  was  provided  that  any  question 
arising  under  any  policy  should,  if  either  the  company  or  the  assured  or  the  re- 
presentatives of  the  assured  required  it,  be  referred  to  arbitration  imder  the  Act, 
and  it  was  provided  that  if  a  policy-holder  or  his  representatives  commenced  any 
action  a  judge  might,  on  the  application  of  the  company ''  upon  being  satisfied  that 
no  sufficient  reason  exists  why  the  matter  cannot  be  or  ought  not  to  be  referred  to 
arbitration  "  stay  proceedings  in  the  action.  An  action  having  been  commenced 
by  the  representatives  of  a  policy-holder  to  recover  the  sum  assured,  the  company 
disputing  their  liability,  the  company  obtained  an  order  to  stay  proceedings  in 
the  action  in  order  that  the  dispute  might  be  referred  to  arbitration  :— 

Hdd^  that  the  burden  lay  on  the  plaintifis  to  shew  that  some  sufficient  reason 
existed  why  the  dispute  should  not  be  referred  to  arbitration,  and  not  on  the 
company  to  shew  that  no  such  reason  existed,  and  that  as  no  such  reason  had 
been  shewn  the  order  to  stay  proceedings  was  right. 

This  was  an  action  by  the  executors  of  a  Mr.  Graham  to 
recover  the  moneys  assured  by  a  policy  in  case  of  death  by 
accident. 

By  the  Railway  Passengers  Assurance  Company's  Act,  1861 
(27  &  28  Vict,  c  cxzy.)y  it  was  enacted  as  follows : — 

*'  3.  Any  question  from  time  to  time  arising  on  any  contract  of 
insurance  hereafter  entered  into  by  the  company,  or  hereafter  at 
the  company's  option  renewed  by  them,  either  by  their  receipt  of 
premium  thereon  or  otherwise,  whether  as  to  the  liability  of  the 
company  or  as  to  the  amount  or  proportionate  amount  of  compen- 
sation or  otherwise,  shall,  if  either  the  company  or  the  assured 
or  the  representatives  of  the  assured  require  it,  be  referred  ix} 
arbitration  under  this  Act 

''  16.  K  there  be  any  question  or  difference  as  to  the  liability 
of  the  company  to  make  compensation  to  any  holder  or  party  or 
his  legal  representatiyes,  or  as  to  the  amount  or  proportionate 
amount  of  the  compensation  to  be  made,  or  if  there  be  any  other 
question  relating  to  the  company's  contract  of  insurance,  or  the 
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incidents  or  consequences  thereof,  or  any  claim  arising  thereon,  the       18S2 
question  or  difference  shall,  if  either  the  company  or  the  holder  or     iiodgs^ 
party  or  his  legal  representatives  require  it,  and  as  a  condition    railway 
precedent  to  the  enforcing  of  any  claim  to  which  the  question  or  PAflBBNGKBs 
difference  relates,  be  referred  to  arbitration  in  manner  following    Compant. 
(that  is  to  say)  :  .  .  • 

''  S3.  If  any  holder  or  party  or  his  legal  representatives  shall 
commence  any  action  at  law  or  suit  in  equity  against  the  com- 
pany in  respect  of  the  matters  or  any  of  them  to  be  referred  to 
arbitration  under  the  provisions  of  this  Act,  the  Court  in  which 
the  action  is  brought,  or  a  judge  thereof,  on  application  by  the 
company  after  appearance  and  before  plea  or  answer,  upon  being 
satisfied  that  no  sufficient  reason  exists  why  the  matters  cannot  be 
or  ought  not  to  bo  referred  to  arbitration,  and  that  the  company 
were  at  the  time  of  the  bringing  of  the  action  or  suit,  and  still  are 
ready  and  willing  to  concur  in  all  acts  necessary  and  proper  for 
causing  the  matters  to  be  decided  by  arbitration,  may  make  a  rule 
or  order  staying  all  proceedings  in  the  action  or  suit  on  such 
terms  as  to  costs  and  otherwise  as  to  the  Court  or  judge  seem  fit" 

The  policy  provided  (inter  alia)  for  payment  of  a  certain  sum  to 
the  representatives  of  the  assured  in  case  of  his  sustaining  personal 
injury  caused  by  accident,  and  such  injury  occasioning  his  death 
within  three  calendar  months  from  the  happening  thereof.  The 
fourth  condition  of  assurance  indorsed  on  the  policy  was, ''  Any 
question  as  to  the  liability  of  the  company  to  pay  the  sum  assured 
by  this  policy  in  the  case  of  fatal  accident,  or  to  make  any  com- 
pensation at  all  in  case  of  personal  injury,  or  as  to  the  amount  of 
compensation,  or  otherwise  howsoever  arising  hereunder,  shall,  if 
the  company  or  the  assured  or  his  legal  representatives  require  it, 
be  referred  to  arbitration  in  the  manner  specified  in  the  company's 
said  Act" 

The  action  having  been  commenced  the  company  applied  for 
an  order  to  stay  proceedings  in  it,  supporting  their  application  by 
an  affidavit  which  stated  the  policy ;  that  a  death  had  occurred 
under  which  a  claim  was  made,  that  the  company  denied  their 
liability  and  were  desirous  that  the  question  of  liability  should  be 
re&rred  to  arbitration,  in  pursuance  of  their  Act ;  that  the  appli- 
cation was  not  made  for  the  purpose  of  delay,  and  that  the 
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1882  deponent  was  not  aware  and  did  not  believe  that  there  was  any 
Hodgson  juBt  or  reasonable  cause  or  any  good  or  sufficient  reason  existing 
Railway  ^^7  ^^^  matters  in  dispute  could  not  or  ought  not  to  be  referred 
A^^^™  to  arbitration.  The  plaintiffs  did  not  set  out  by  affidavit  any 
GoMPAHT.    reason  why  the'  dispute  should  not  be  referred. 

It  appeared  that  the  deceased  was  found  dead  at  the  foot  of  the 
stairs  in  his  own  house  having  fallen  down  there,  and  the  question 
was  whether  he  had  been  killed  by  falling  or  had  died  of  disease 
and  fiedlen  in  consequence.  A  coroner's  inquest  had  been  held, 
and  a  verdict  of  **  accidental  death  "  was  returned.  There  had 
afterwards  been  a  post-mortem  examination,  as  to  the  result  of 
which  there  was  considerable  dispute. 

Master  Pollock  made  an  order  for  stay  of  proceedings,  which 
was  affirmed  by  Denman,  J.,  in  chambers,  and  his  decision  was 
affirmed  by  a  Divisional  Court.    The  plaintiffs  appealed. 

Chilly,  Q.O.S  and  Pitt  Lewis,  for  the  plaintiffs.  The  case  is  one 
where  the  company  must  either  be  raising  a  question  of  law  as  to 
where  the  line  can  be  drawn  between  what  is  death  caused  by  acci- 
dent and  what  is  death  caused  by  disease,  or  else  they  must  be 
'  disputing  the  plaintiffs'  claim  as  a  fraudulent  one.  The  circum- 
stances clearly  indicate  death  by  accident.  Such  a  case  is  one 
which  should  be  tried  in  the  regular  way  before  a  person  having 
a  competent  knowledge  of  law.  To  preclude  the  plaintiffs  from 
their  right  to  a  trial  before  a  jary  in  the  ordinary  course,  the 
Court  must  satisfy  the  judge  that  it  is  a  case  where  no  sufficient 
reason  exists  why  the  matter  should  not  be  referred  to  arbitration. 
The  plaintiffs  have  a  prima  facie  right  to  have  their  case  tried 
before  a  jary,  and  it  is  for  the  defendants  to  displace  it. 

[LiNDLSY,  L.  J.  I  do  not  think  that  in  the  face  of  s.  33  the 
plaintiffs  have  such  a  prim&  facie  right.] 

It  is  submited  that  under  s.  33  the  burden  is  on  the  company 
to  satisfy  the  judge  that  there  is  no  objection  to  arbitration. 

ChratUham,  Q.C.,  and  Ridley,  for  the  defendants,  were  not  called 
upon. 

Jessel,  M.B.  The  only  question  here  is  whether  the  Court  is 
satisfied  that  no  sufficient  reason  exists  why  the  matters  in  dispate 
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•eannot  or  oaght  not  to  be  referred  to  arbitration.    No  reason       1882 
whatever  has  been  adduced  why  they  should  not.    I  have  always     hodgson 
•BCt&i  on  the  simple  rule  that  where  a  party  applying  cannot    j^^^^y    ' 
•adduce  a  reason  in  support  of  his  application  the  judge  may  be  PAfiBsvasBs 
43atisfied  that  no  reason  exists.    The  plaintiffs  here  are  in  the    Ooupakt. 
position  of  a  party  applying,  and  if  there  is  any  reason  why  the 
•matter  should  not  be  referred  to  arbitration,  it  is  their  duty  to 
bring  it  forward  and  present  it  to  the  judge,  and  if  they  cannot  do 
so  the  judge  is  quite  justified  in  being  satisfied  that  there  is  no 
reason.    I  am,  therefore,  of  opinion  that  the  order  under  appeal 
should  be  affirmed. 

LiKDLET,  L.  J.    I  am  of  the  same  opinion.   The  appeal  appears 
to  be  without  any  foundation. 


BowEK,  L. J.    I  am  of  the  same  opinion. 


Appeal  dismissed. 


^Ucitors  for  plainti£Es:  Holder,  BoberU,  &  Oittett 
Solicitors  for  defendants :  Ingram,  Harrisan,  &  Ingram. 


H.  Ct  J. 
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1882  [IN  THE  COURT  OP  APPEAL.] 

PITMAN  AND   Another  v.  THE   UNIVERSAL  MARINE  INSURANCE 

COMPANY. 


Marine  Insurance — Partial  Loss  —  Insurance  on  Ship^  Injury  hy  Perth 
Insured  against — Otvner  selling  instead  of  repairing — Mode  of  estimating 
Liability  of  Underwriters, 

Where  a  ship  that  is  iDsuied  is  iojured  bj  perils  insured  against,  and  the  owner 
instead  of  repairing,  sells  her  during  the  continuance  of  the  risk,  the  loss  to  be 
made  good  by  the  underwriters  depends  on  the  depreciation  in  the  value  of  the 
ship  and  not  on  the  amount  that  it  would  have  cost  to  repair  her  with  an  allow- 
ance in  respect  of  new  materials  for  old. 

The  estimated  cost  of  repairs,  though  rejected  as  a  direct  measure  of  loss, 
might  be  the  measure  of  the  difference  between  the  ship's  sound  and  damaged 
values,  if  no  other  means  can  be  found  for  arriving  at  the  loss  really  sustained. 

The  depreciation  in  value  is  to  be  ascertained  by  taking  the  value  of  the  ship, 
if  sound,  at  the  port  of  distress,  and  her  value  there  in  her  damaged  condition. 
To  ascertain  the  liability  of  the  insurers,  the  proportion  so  arrived  at  should  be 
applied  to  the  real  value  of  the  ship  at  the  commencement  of  the  risk,  if  the 
policy  be  open,  or  to  the  agreed  value  if  the  policy  be  valued : — 

So  held,  by  Lindley,  J.,  affirmed  (except  as  to  the  mode  of  ascertaining  the 
depreciation  in  value)  on  appeal  by  the  majority  of  the  Court ;  Jessel,  M.R.,  and 
Cotton,  L.  J. ;  Brett,  L.  J.,  dissenting. 

Edd^  by  Brett,  L.J.,  that  the  matter  against  which  the  owner  was  indemnified 
was  the  cost  of  repairs  and  not  any  diminution  in  the  saleable  value  of  the  ship,, 
and  that  therefore  loss  or  gain  by  the  sale  of  the  ship  was  outside  the  contract  of 
insurance  and  was  not  a  matter  to  be  considered  between  the  assured  and  tho 
underwriter  in  adjusting  either  a  total  or  a  partial  loss  on  ship. 

Further  Consideration. 

The  plaintiffs  were  the  owners  of  the  barque  Thradan,  and  by 
a  policy  of  insurance  bearing  date  the  3rd  of  June,  1875,  caused 
themselves  to  be  insured  for  twelve  calendar  months  upon  the 
ship  valued  at  37001.  The  defendants  subscribed  the  policy  for 
lOOOI.,  and  it  was  agreed  by  memorandum  that  the  insurance 
should  commence  from  the  23rd  of  March,  1875. 

The  vessel  sailed  under  charter  from  Singapore  to  Moulmein  on 
the  24th  of  July,  1875,  and  arrived  off  that  port  on  the  lOth  of 
August,  1875,  and  in  passing  up  the  river  to  the  port  of  Moul- 
mein, took  the  ground,  and  remained  aground  until  the  14th  of 
the  same  month,  when  she  was  got  off  and  towed  up  to  Moulmein. 


VOL.  IX.  QUEEN'S  BENCH  DIVISION.  193 

The  plaintifb  determined  to  abandon  the  yesse!,  and  gave       1883 

notice  of  abandonment,  but  the  nnderwriters  declined  to  accept     Pitman 

it.    The  plainti£fs  then,  having  made  some  alight  repairs,  sold  the    UHrnEBSAL 

ship  and  stores  for  38977.  ^  Marin. 

'^  Insurance  COk 

In  the  statement  ^of  claim  the  plaintiffs  alleged  that  the  Talue 

of  the  ship  at  the  commencement  of  the  risk  was  4000/.,  and  that 

she  was  injured  by  perils  insured  against  by  the  policy,  and 

claimed  781Z.  Ts.  lOd.  as  a  partial  average  loss  under  the  policy. 

The  defendants  paid  245/.  into  court. 

The  case  was  tried  in  May,  1881,  before  Lindley,  J.,  who  reserved 

for  further  consideration  the  question  upon  what  principle  the  loss 

was  to  be  ascertained. 

June  25, 1881.  BuU,Q.C.  {PoUard,  with  him),  for  the  plaintiffs. 
The  question  is  whether  the  plaintiffs  are  entitled  to  the  costs  of 
the  repairs,  or  only  to  the  difference  between  the  sound  value  of 
the  ship  and  the  nett  proceeds  of  the  sale.  The  plaintiffs  gave 
notice  of  abandonment  which  was  refused,  and  the  defendants  now 
ask  to  be  placed  in  the  same  position  as  if  they  had  accepted 
notice  or  to  treat  the  loss  as  total  with  benefit  of  salvage.  The 
sale  and  the  proceeds  of  it  have  nothing  to  do  with  defendants* 
liability,  except  for  the  purpose  of  ascertaining  the  proportion: 
Amould,  Marine  Insurance,  5th  edit.  p.  901 ;  Knight  v.  Faith.  (1) 
[He  referred  also  to  Lidgett  y.  Seeretan  (2);  Lohre  y.  Aitchi^ 
son  (3) ;  "Stewart  y.  Steele  (4) ;  and  Brooke  y.  MaeDonndl  (5).] 

Cohen,  Q.O.  (EoUame,  with  him),  for  the  defendants. «  The 
defendants  in  estimating  the  amount  which  they  have  paid  into 
Court  haye  followed  the  law :  Attoood  y.  SeBar.  (6)  In  Lohre  y. 
Aitehieon  (3)  there  was  more  than  a  strict  indemnity.  The  time 
at  which  loss  is  to  be  ascertained  is  the  termination  of  the 
risk,  not  the  time  when  the  damage  was  done.  Knight  y.  Faith  (1) 
was  wrongly  decided,  see  Potter  y.  Bankin  (7).  and  KaUenbaeh  y. 
Maekenzie.  (8) 

BuU,  Q.0.9  in  reply.    The  owner  has  always  a  right  to  repair, 

(1)  15  Q.  B.  649.  (5)  1  Y.  &  C.  600. 

(2)  Law  Rep.  6  G.  P.  616.  (6)  5  Q.  B.  D.  286. 

(3)  2  a  B.  D.  601.  (7)  Law  Rep.  6  H.  L.  83. 

(4)  5  Scott,  N.  R.  927.  (8)  3  C.  P.  D.  467. 
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1882        aod  whether  he  does  so  pradently  or  imprudently  can  call  on  the 

P^AN      insurers  to  pay  up  to  the  amount  insured.  The  defendants  say  that 

Univemal    ^^  ^^^  vessel  is  worth  70001.  when  repaired,  and  the  repairs  cost 

Marine     7500?.,  then  the  insurers  are  not  liable  for  anything,  which  amounts 

to  saying  that  the  assured  must  abandon,  which  they  are  never 

obliged  to  do:   see  Phillips,  1494.    It  is  a  wrong  principle  to 

compare  the  damaged  value  at  Moulmein  with  the  sound  value 

in  England,  and  the  inconvenience  of  having  to  ascertain  the 

sound  value  at  Moulmein  is  apparent:  Lowndes  on  Insurance^ 

309-10. 

Cur.  adv.  vuJL 

1881,  July  4.  LiNDLET,  J.  This  is  an  action  on  a  time  policy 
for  a  partial  loss,  and  the  question  I  have  to  decide  is  the  principle 
upon  which  the  loss  is  to  be  ascertained,  it  being  agreed  that 
all  questions  of  figures  shall  be  referred  to  some  gentleman  versed 
in  adjustments.  The  facts  which  are  material  are  few  and  simple, 
and  are  set  out  in  the  claim.  They  are  shortly  these,  that  the 
plaintififs  were  the  owners  of  the  barque  Thracian,  and  by  a  policy 
of  insurance  dated  the  3rd  of  June,  1875,  they  caused  the  vessel 
to  be  insured  with  the  defendants  for  a  period  of  twelve  months 
from  the  23rd  of  March,  1875,  the  vessel  being  valued  at  37002., 
and  the  defendants  subscvibed  themselves  for  the  sum  of  10002. 
The  vessel  sailed  on  the  23rd  of  March  from  Launceston,  in 
Tasmania,  for  Newcastle,  New  South  Wales,  where  she  arrived  on 
the  Srd  of  April  She  then  sailed  with  a  cargo  of  coals  on  the 
6th  of  May  to  Singapore,  and  she  arrived  and  discharged  her 
cargo  in  June,  1875,  that  is  to  say  she  was  in  Singapore  when  the 
policy  was  signed.  Then  the  vessel  was  chartered  to  proceed  to 
Moulmein,  and  take  in  a  cargo  of  teak.  She  grounded  there,  and 
the  value  of  the  vessel  at  the  time  of  the  commencement  of  the 
risk  was  40002.  Those  are  in  substance  the  facts.  The  vessel 
injured  grounded  on  her  way  to  Moulmein,  and  after  remaining 
aground  four  days  in  some  peril,  she  was  got  off  and  towed  to 
Moulmein.  She  was  there  examined  and  was  found  to  be 
seriously  injured.  The  plaintiffs  resolved  to  abandon  her  to  the 
underwriters,  and  gave  notice  of  abandonment    The  underwriters^ 
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however^  declined  to  accept  her,  and  required  the  plaintiffs  to       1882 
repair  her.    The  plaintiffs  did  not  insist  on  their  abandonment,     Tttmax 
but,  acting  on  the  best  advice  they  could  obtain,  determined  not    xjnttebsal 
to  repair  her,  but  to  sell  her,  and,  after  making  some  slight  ^^^^ 

repairs,  they  accordingly  did  sell  her  and  her  stores  for  38972.       

Upon  the  evidence  before  me,  and  having  regard  to  the  want  of 
proper  dock  accommodation  and  appliances  at  Moulmein,  and  the 
high  charges  there,  I  have  come  to  the  conclusion  that  the  cost  of 
repairing  her  so  as  to  make  her  as  good  as  she  was  before  she 
grounded  would  have  been  about  53002.,  which  is  more  than  her 
^aloe  when  repaired,  such  value  being  45002.  or  thereabouts.  I 
have  further  come  to  the  conclusion  that  it  was  not  practicable  to 
examine  her  bottom  and  to  repair  her  temporarily,  so  as  to  enable 
her  to  continue  her  voyage  in  safety,  without  docking  her  and 
spending  much  more  upon  her  than  such  temporary  repairs  would 
justify.  In  other  words,  I  find  as  a  fact  that  a  prudent  uninsured 
owner  would  have  done  what  the  plaintiffs  did,  and  that  they  did 
what  was  best  for  all  interested  in  selling  her  in  her  damaged 
state,  and  substantially  as  she  was  when  brought  into  a  place  of 
safety.  Under  these  circumstances  the  plaintiffs  have  brought  an 
action  against  the  defendants  to  recover  the  amount  of  the  loss 
^snstained  by  the  plaintiffs  by  reason  of  the  injury  to  the  ship  by 
her  stranding.  The  plaintiffs  are  clearly  entitled  to  recover 
flomething,  and  the  question  is  how  much?  The  plaintiffs  claim 
7812.  7s.  lOii  The  defendants  have  paid  into  court  2452.  The 
•difference  between  the  parties  is  attributable  not  to  any  dispute 
About  figures,  but  to  the  circumstance  that  they  differ  entirely  as 
to  the  principle  upon  which  the  calculations  are  to  be  based. 
The  plaintiffs  contend  that  the  loss  to  be  made  good  is  to  be 
measured  by  what  it  would  have  cost  to  repair  the  ship  and  make 
her  as  good  as  she  was  before  she  was  injured,  but  deducting 
x>ne-third  of  that  cost  so  as  to  allow  for  new  materials  instead 
of  old;  whilst  the  defendants  contend  that  this  is  an  entire)^ 
-erroneous  principle,  and  that  the  loss  to  be  made  good  is  to  be 
measured  by  the  difference  between  the  value  of  the  ship  when 
sound  and  what  she  sold  for  when  damaged.  The  question  for 
my  decision  is,  which  of  these  two  principles  is  correct  It  is 
oertainly  remarkable  that  the  question  thus  raised  should  never 


Lindley,  J. 
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1882  have  been  yet  decided^  but  such  seems  to  be  the  case,  and  it  con- 
Pitman  sequently  becomes  necessary  to  consider  the  question  on  principle* 
UNi^EsaAL  '•^^^  ^^^  thing  which  strikes  the  mind  on  a  consideration  of  the 
Habznb  foregoing  statement  is  that»  apparently  at  least,  if  not  really,  the 
'  plaintiffs  are  contending  for  a  right  to  be  indemnified  against  a 
loss  which  they  have  not  in  fact  sustained.  The  repairs,  the  cost 
of  which  the  plaintiffs  seek  to  make  the  measure  of  their  loss^ 
were  not  in  fact  made.  It  becomes  necessary,  therefore,  to  be 
careful  before  an  hypothetical  as  distinguished  from  an  actual 
loss  is  held  to  be  the  loss  in  respect  of  which  the  plaintifib  are 
entitled  to  indemnity.  The  plaintifib'  contention  is  based  upon 
the  following  assumptions :  1,  That  they  might  have  repaired  if 
they  had  chosen ;  2,  That  if  they  had  repaired  the  cost  of  repairs 
would  be  the  measure  of  their  loss ;  and  3,  That  it  is  immaterial 
to  the  defendants  whether  the  repairs  were  actually  effected  or 
not.  The  first  of  these  assumptions  I  take  to  be  well  founded : 
the  assured  is  never  bound  to  abandon ;  it  is  for  him  to  determine 
whether  he  will  do  so  or  not ;  he  can  always  repair  if  he  chooses, 
and  refrain  from  insisting  on  a  total  loss.  This  has  been  decided 
long  ago,  and  I  may  refer  amongst  other  cases  to  a  discussion  on 
this  subject :  Peele  v.  Merchants  Insurance  Co.  (1)  a  case  in  which 
the  rights  of  an  assured  in  the  event  of  stranding  were  elaborately 
examined  by  Story,  J.  The  second  assumption  is  also  well* 
founded  if  the  repairs  are  made  bona  fide  and  with  reasonable 
discretion.  Nothing  can  be  stronger  than  the  language  of 
Story,  J.,  on  this  point,  in  the  case  just  cited.  He  says  (p.  64) : 
^*  The  insured  is  in  no  case  bound  to  abandon.  He  may  in  all 
cases  elect  to  repair  the  damage  at  the  expense  of  the  under- 
writer, and  if  he  acts  bon&  fide  and  with  reasonable  discretion, 
there  is  no  decision  yet  pronounced  which  declares  that  he  shall 
not  be  entitled  to  a  full  compensation,  however  great  it  may  be, 
even  if  it  should  equal  or  even  exceed  the  original  value  of  the 
ship,  and  until  such  a  decision  is  made  the  direct  terms  of  the 
policy  seem  strong  enough  to  justify  such  a  claim.'*  See  also 
2  Am.  Ins.  1022,  3rd.  ed. ;  and  2  Fhill.  Ins.  s.  1426.  But 
although  this  unquestionably  is  true,  still,  if  the  repairs  are  so 
extensive  and  so  out  of  proportion  to  the  value  of  the  ship  when 

(1)  3  Mason,  27. 
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repaired  as  to  shew  a  want  of  bona  fides^  or  a  total  disregard  of       1882 
what  is  reasonable,  it  is  by  no  means  dear  that  their  cost  could     i^tmas 
be  thrown  on  the  underwriter.    In  tact  it  is  tolerably  plain  that   unitmsal 
it  could  not    The  language  of  Maule,  J.,  on  this  head  in  Stewart     Uabike 

V.  Steele  (1)  is  extremdy  cogent  and  yaluable.    He  said :  '^  As  to       

the  supposed  duty  of  the  underwriters  to  pay  for  the  repairs,  that  ^^* 

is  a  mere  fallacy ;  and  the  frequent  statement  of  the  proposition 
will  not  make  it  less  fallacious ;  the  law  casts  no  such  duty  upon 
them.  The  assured  is  entitled  to  recover  the  amount  by  which 
the  ship  is  deteriorated  in  consequence  of  the  accident"  This 
appears  to  me  to  be  perfectly  accurate,  and  I  adopt  it  accordingly. 
The  third  assumption,  viz.,  that  as  the  plaintiffs  had  the  right  to 
repair  the  ship  and  to  recover  the  oost  from  the  underwriters,  it 
is  immaterial  to  them  whether  the  right  is  ezeroised  or  not,  is  in 
my  opinion  entirely  erroneous  and  opposed  to  the  true  principles 
of  contracts  of  indemnity.  Against  what  do  the  underwriters 
agree  to  indemnify  the  assured?  Surely  against  such  loss  as  he 
may  in  tact  sustain  by  reason  of  the  perils  insured  against  That 
this  is  so  is  plainly  proved  by  those  cases  which  decide  that, 
where  a  ship  has  been  injured  and  not  repaired,  the  assured  must 
wait  until  the  expiration  of  the  risk  before  he  can  sue  the  under- 
writers for  the  loss  he  has  sustained.  The  assured  has  no  vested 
right  of  action  when  the  injury  is  sustained.  If  in  such  a  case 
the  ship  is  lost  whilst  the  policy  is  running  by  a  peril  not  insured 
against  the  assured  has  no  right  of  action  at  all ;  and  if  she  is  lost 
by  a  peril  insured  against  the  assured  can  only  claim  for  a  total 
loss ;  he  cannot  claim  both  for  a  total  loss  and  for  the  previous 
partial  loss,  as  he  may,  if  the  damage  has  been  actually  repaired. 
Compare  Stewart  v.  Steele  (2) ;  Livie  v.  Janeon  (3) ;  Lidgett  y. 
Seeretan.  (4)  These  cases  are  condusiye  to  shew  that  the  events 
which  have  happened,  and  not  those  which  might  have  happened, 
are  to  be  rq;arded.  Apart  from  all  authority,  I  should  have 
thought  it  plain  that  a  loss  actually  sustained  under  circumstances 
which  did  happen  is  to  be  preferred  as  a  measure  of  indemnity  to 
a  loss  which  would  haye  been  sustained  under  circumstances 
which  did  not  happen,  and  the  cases  to  which  I  have  referred 

(1)  5  Soott,  N.  B.  927,  at  p.  950.  (3)  12  East,  648. 

(S)  5  Seott  N.  R.  927.  (4)  Law  Bep.  6  C.  P.  616. 
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1882^      shew  that  this  principle  is  recognised  as  well  in  cases  arising^ 

FiTiiAN     nnder  marine  insurance  policies  as  in  other  cases  of  indemnity. 

TjNiTSBflAL    Upon  principle,  therefore,  it  appears  to  me  that  the  plaintiflV 

iNroBAKCECo  <5ontention  cannot  be  supported.    It  is,  however,  said  to  have 

—  aathority  and  practice  in  its  favoar.  The  authorities  referred  to 
are  Knight  v.  Faith  (1)  and  LidgeU  v.  Seeretan  (2) ;  the  practice 
is  that  of  underwriters.  In  Knight  v.  Faith  (1)  the  ship  waft 
damaged  and  sold  unrepaired  for  121. 10«.  The  assured  claimed 
for  a  total  loss^  but  as  there  was  no  destruction  of  the  ship,  and  no 
notice  of  abandonment,  it  was  held  that  the  assured  oould  only 
recover  for  a  partial  loss.  The  proper  mode  of  ascertaining  th& 
amount  of  this  loss  was  not  discussed,  but  there  is  a  passage  in 
Lord  Oampbeirs  judgment  at  p.  669  which  I  will  read:  ''W& 
therefore  think  that  in  this  case  the  ship  insured  sustained  a^ 
partial  loss  from  which  the  assured  ought  to  be  indemnified.  But 
they  have  left  us  entirely  in  the  dark  as  to  the  amount  of  that 
indemnity.  Their  counsel  has  contended  that,  even  on  the  footing 
of  a  partial  loss,  the  verdict  ought  to  stand  for  the  full  amount  of 
the  sum  insured  and  interest.  However,  if  there  has  not  been  a 
total  loss  of  the  ship,  actual  or  constructive,  with  notice  of 
abandonment,  it  lies  upon  them  to  shew  the  extent  of  the  injury 
which  the  ship  sustained  from  the  accident,  together  with  th& 
sum  which  would  be  required  for  repairing  it,  and  from  this  ther& 
would  be  the  usual  deduction  of  one-third  new  for  old.  Ther& 
having  been  no  notice  of  abandonment,  although  the  ship  sub- 
sisted as  a  ship,  we  cannot  proceed  upon  the  supposition  that  she- 
could  not  be  repaired,  and  the  partial  loss  must  be  calculated  on 
the  same  principles  as  if  she  had  actually  been  repaired  and 
proceeded  on  her  voyage,  or  had  foundered  at  sea  without  having 
been  repaired,  soon  after  the  policy  expired.  'Such  a  calcula- 
tion,' says  Benecke,  vol.  2,  p.  499,  '  cannot  be  governed  by  any 
general  rule,  but  must  be  decided  according  to  circumstances  and 
upon  a  casual  estimate  in  which  no  great  precision  can  be  ex- 
pected, since  it  is  extremely  difficult  after  the  ship  has  perished 
to  obtain  a  precise  knowledge  of  the  condition  in  which  the  ship 
was  at  the  termination  of  the  fixed  time.  But  this  difficulty  can 
never  be  a  ground  for  freeing  the  insurer  from  all  liability.*  The 
(1)  15  Q.  B.  64S.  (2)  Law  Bfi^  6  C.  P.  616. 
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diffieolty  is  not  greater  than  was  experienced  in  Hare  t.  Travis  (1)       1882 
wheiep  there  having  been  a  policy  upon  pearl  ashes  at  and  from     pituak 
Liyerpool  to  London,  and  the  ship  having  deviated  by  going  into   xjniyersal 
Southampton,  and  the  pearl  ashes  having  been  injured  by  sea  .   ^^*^*''q^ 
damage  both  before  and  after  the  deviafcion,  but  never  having       — 
been  examined  till  they  arrived  in  London,  it  was  left  to  the  jury 
to  say  what  amount  of  damage  they  had  sustained  while  pro- 
tected by  the  policy."    What  ultimately  became  of  this  case  I 
have  not  been  able  to  ascertain;  but  I  cannot  regard  it  as  an 
authority  for  the  proposition  that  the  estimated  cost  of  repairs  is 
.  in  all  cases  the  true  measure  of  loss  to  the  owner  of  a  ship  injured 
and  sold  without  being  repaired.    Such  estimated  cost  may  or 
may  not  be  the  best  measure  of  loss,  and  in  Knight  v.  Fadth  (2), 
where  the  ship  sold  for  next  to  nothing,  it  is  quite  possible 
that  the  estimated  cost  of  repairs  was  a  jaster  measure  of  the 
assured's  right  to  indemnity  than  any  other  which  could  be 
suggested.    Where  such  is  the  case  the  estimated  oost  of  repairs 
will  naturally  be  the  basis  of  the  underwriter's  calculation,  and 
it  may  so  often  happen  in  practice  that  this  is  the  proper 
basis  as  to  lead  to  the  habit  of  r^arding  the  estimated  cost  of 
repairs  as  the  true  basis  in  all  cases  of  the  kind  under  considera- 
tion.   But  care  must  be  taken  not  to  be  misled  by  this  circum- 
stance, and  not  to  mistake  the  rule  for  the  principle  on  which 
it  is  founded.     In  lAdgeU  v.  Secreian  (3)  the  Court  does  not 
appear  to  sanction  the  proposition  contended  for  by  the  plaintiffs. 
In  that  case  the  ship  was  insured  by  two  policies  for  two  successive 
voyages,  viz.,  out  and  home.    On  the  voyage  out  she  was  stranded 
and  injured.  She  was  partially  repaired,  and  after  the  risk  covered 
by  the  first  policy  had  expired,  and  after  the  risk  covered  by  the 
second  policy  had  commenced,  but  before  hw  repairs  were  com- 
pleted, she  was  destroyed  by  fire.  The  Court  decided  that,  although 
the  ship  was  ultimately  lost,  and  the  plaintiff  was  entitled  to 
recover  under  the  second  policy  for  a  total  loss,  he  was  also 
entitled  to  recover  under  the  first  policy  the  diminished  value  of 
the  vessel  occasioned  by  her  stranding.    The  estimated  cost  of 
repairs  was  merely  referred  to  as  a  mode  of  estimating  such 

(1)  7  B.  &  C.  14.  (2)  15  Q.  B.  649. 

(a)  UwSe^6G.P.6ie. 
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1882       depreciated  valae ;  and  so  far  is  this  case  from  being  an  antho- 

Pitman      rity  for  the  plaintiffs  that  it  amotints^  in  my  opinion,  to  a  strong 

VmrataAL    authority  against  them.    Mr.  Justice  Willes,  at  p.  626,  says: 

Marine     «<  The  true  principle  I  apprehend  to  be  this :  the  owners  are  not 
Insurance  Go.  r         r  rr 

to  get  anything  which  they  did  not  lose  by  the  yessel  striking  on 

the  reef.  They  are  to  get  the  amount  of  the  diminution  in  value 
of  the  vessel  at  the  end  of  the  first  risk — the  difference  between 
her  then  value  and  what  she  would  have  been  worth  but  for  the 
damage  she  had  sustained.  In  arriving  at  that  result,  I  do  not 
see  how  the  arbitrator  can  avoid  taking  into  consideration  the 
expenses  which  would  have  to  be  incurred  in  order  to  put  the 
vessel  into  a  proper  state  of  repair ;  but  he  must  do  this  only  for 
the  purpose  of  arriving  at  the  diminntion  of  the  value  at  the 
expiration  of  the  risk.  That,  of  course,  must  be  subject  to  all 
proper  allowances."  The  judgment  of  Sir  Montague  Smith  in 
that  case  is  to  the  same  effect.  The  practice  relied  upon  by  the 
plaintiffs  was  not  proved ;  indeed,  the  witnesses  called  to  prove  it 
said  they  had  no  experience  of  any  settled  usage  applicable  to 
the  case  of  a  damaged  ship  sold  without  being  repaired.  For  the 
reasons  and  under  the  circumstances  above  stated,  I  am  of  opinion 
that  the  principle  contended  for  by  the  plaintiffs  is  erroneous, 
and  that,  in  substance,  the  principle  contended  for  by  the  defend- 
ants is  correct  The  loss  sustained  by  an  assured  by  the  stranding 
of  the  ship  is  prim&  facie  the  depreciation  in  her  value  caused  by 
the  stranding.  Before  she  stranded  she  was  worth  a  certain  sum ; 
after  she  stranded  she  was  worth  less ;  the  diff(»ence  between  these 
sums,  if  it  can  be  ascertained,  will  be  the  true  measure  of  the 
assured's  loss,  unless  he  can  be  shewn  to  have  sustained  a  greater 
or  less  loss  between  the  stranding  and  the  expiration  of  the  risk 
covered  by  the  policy.  That  this  is  so  in  the  case  of  goods  is 
well  established ;  but  in  point  of  principle,  and  for  this  purpose, 
there  is  no  distinction  between  ships  and  goods,  except  that  goods 
being  saleable,  their  sound  and  damaged  values  can  be  readily 
ascertained  by  a  sale,  whilst  the  values  of  sound  and  damaged 
ships  have  generally  to  be  ascertained  by  estimates.  This  is  the 
view  taken  by  the  best  text  writers:  see  2  Amould  on  Insurance, 
2nd  ed.  s.  865,  and  the  rule  as  to  ascertaining  damage  to  the 
extent  of  50  per  cent,  in  America,  3  p^ent's  Com.  330,  331; 
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Phillips  on  Insurance,  s.  1539;  and  by  Story,  J.,  in  Peele  y.        1882 

Merehants*  Insurance  Company  (1)  already  referred  to.    So  also     pttman 

the  judgments  in  Stewart  v.  Steele  (2)  and  Lidgett  v.  Seeretan  (3)    xjotveimal 

support  the  same  view.    Whether  the  values  to  be  ascertained  ^   Mabme 

/  -.11  1  1  ,.««  InsurahceOo. 

and  compared  are  the  values  at  the  same  place  or  at  different       — 

places,  and  whether  they  are  to  be  ascertained  at  the  commence* 
ment  of  the  risk'or  at  its  termination,  or  immediately  before  and 
immediately  after  the  injury  is  sustained,  are  questions  to  be  con- 
sidered, and,  having  regard  to  the  authorities  just  referred  to,  the 
correct  mode  of  ascertaining  the  proportion  of  loss  to  be  made 
good  by  the  underwriter  appears  to  be  to  compare  the  value  of 
the  sound  ship  at  the  port  of  distress  with  her  value  there  when 
damaged,  and  to  apply  this  proportion  to  her  real  value  at  the 
commencement  of  the  risk  if  the  policy  be  open,  or  to  her  agreed 
value  if,  as  in  the  present  case,  the  policy  be  valued.  Such  being 
the  principle  by  which  to  be  guided,  it  remains  to  apply  it  to  the 
case  before  the  Court,  and  to  asoertcdn  the  value  of  the  ship  at 
Moulmein  in  her  sound  and  damaged  states  and  to  consider  the 
effect  of  her  sale.  For  these  purposes  the  declared  value  in  the 
policy  must  be  disregarded ;  for  although  such  value  is  conclusive 
for  the  purpose  of  determiniug  how  much  the  defendants  may 
ultimately  have  to  pay,  it  does  not  preclude  either  party  from 
proving  the  true  amount  of  loss  sustained :  Young  v.  Turing.  (4) 
The  estimated  cost  of  repairs,  though  rejected  as  a  direct  measure 
of  loss,  might  be  the  measure  of  the  difference  between  the  ship's 
sound  and  damaged  values  if  no  other  measure  could  be  found  for 
arriving  at  the  loss  really  sustained ;  but  in  this  case  other  and 
more  reliable  evidence  of  the  amount  of  such  loss  exists,  and  the 
estimated  cost  of  repairs  ought  not  therefore  to  be  adopted  for  the 
purpose  of  arriving  even  indirectly  at  the  measure  of  the  loss 
sustained.  The  evidence  as  to  the  value  of  the  ship  when  sound 
stands  thus.  The  plaintiffs  say  she  was  worth  40002.  at  the  com- 
mencement of  the  risk ;  the  defendants  are  content  to  adopt  this 
statement  At  this  date  the  ship  was  at  Singapore.  The  time 
which  elapsed  between  the  commencement  of  the  risk  and  the 
stranding  of  the  vessel  was  very  short;  and  the  time  which 

(1)  3  Mason,  27.  (3)  Law  Bep.  6  C.  P.  616. 

(2)  6  Scott,  N.  R.  927.  (4)  2  Han.  &  Gr.  593. 
Vou  IX.                                              P  2 
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1882       elapsed  between  her  stranding  and  sale  was  also  very  short ;  and 

il^^^     there  is  no  reliable  evidence  to  shew  that  the  value  of  the  sound 

^4b8al   ^^^P  ^^  Moulmein  at  either  of  these  two  periods  was  greater  than 

MABura     her  value  a  short  time  before  when  she  was  at  Singapore  and  the 

'risk  commenced.    In  the  absence  of  such  evidence  her  sound 

wndiey.  J.  ^j^j^^  ^^  Moulmein  ought,  in  my  opinion,  to  be  taken  to  be  4000Z. 
In  coming  to  this  conclusion  I  do  not  forget  that  her  value  when 
thoroughly  repaired  has  been  estimated  at  45007.,  nor  do  I  over- 
look the  argument  that,  as  she  fetched  3800Z.  in  her  damaged 
condition,  she  must  have  been  worth  at  Moulmein,  when  sound, 
much  more  than  40002L  I  regard  the  estimate  of  45001.  as  little 
better  than  a  guess,  and  I  cannot  assume  that,  if  she  had  been 
thoroughly  repaired,  according  to  Mr.  Hopper's  estimate,  she 
would  not  have  been  more  valuable  than  she  was  before  she 
stranded,  even  after  making  the  customary  allowance  of  one-third 
new  for  old.  The  argument  deduced  from  the  price  she  fetched 
is  plausible,  but  not  convincing.  I  am  not  at  all  sure  that  she 
did  not  fetch  more  than  she  was  worth,  and  although  what  she  did 
fetch  is  conclusive  as  regards  one  element  in  the  calculation,  I  do 
not  regard  it  as  a  reliable  starting  point  from  which  to  draw  an 
inference  as  to  her  sound  value.  Upon  the  evidence  before  me  I 
hold  that  value  to  be  40002L  The  value  of  the  ship  when  damaged 
has  next  to  be  ascertained.  But  the  object  of  this  inquiry  must 
not  be  lost  sight  of.  That  object  is  to  ascertain  the  loss  sustained 
by  the  plaintiffs,  and  they  have  fixed  this  element  in  the  calcula- 
tion by  what  the  ship  actually  sold  for.  The  underwriters  may  no 
doubt  shew,  if  they  can,  that  the  plaintiffs'  loss  has  not  been  so 
great  as  they  all^e,  but  the  assured  cannot  possibly  increase  his 
actual  loss  by  saying  that  he  would  have  lost  more  if  the  ship  had 
not  sold  for  so  much  as  she  in  fact  realized.  This,  I  apprehend,  is 
what  the  present  Lord  Justice  Lush  meant  when  he  said  in  Lohre 
V.  Aitehisan  (1) :  **  If,  instead  of  repairing,  the  owner  chooses  to 
sell  the  ship  in  her  damaged  condition,  he  fixes  his  loss  at  the 
difference  between  what  she  was  worth  at  the  commencement  of 
the  risk  and  what  she  sold  for."  For  these  reasons  it  ought  to  be 
held  that  for  all  the  purposes  of  this  action  the  value  of  the  ship 
when  damaged  cannot  exceed  what  she  actually  sold  for.  But 
(1)  2  Q.  B.  D.  501,  at  p.  507. 
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even  for  the  purpoees  of  this  aetion  the  actual  price  she  fetched        18S2 

vill  not  be  her  exact  yalnOy  for  the  price  was  no  doubt  enhanced  pitsan 

by  the  repairs  done  to  her  before  sale,  and  a  proper  allowance  for  uvrnEBSAL 

these  mnst  be  made.    I  merely  mention  this  to  prevent  its  being  ^'^*"*n^ 

overlooked.    The  sonnd  value  of  the  ship  being  taken  at  40001.,        

LtDdler.J. 

and  her  damaged  valne  being  what  she  sold  for,  less  snch  deduc- 
tion as  ought  to  be  made  in  respect  of  her  repairs  before  sale,  the 
proportion  of  loss  sustained  by  the  plaintifib  by  reason  of  the 
depreciation  in  value  of  the  ship  will  be  ascertained.  To  this 
will  have  to  be  added  whatever  other  sums  are  properly  charge- 
able against  the  underwriters ;  and  when  the  final  proportion  of 
loss  on  this  basis  has  been  arrived  at,  it  must  be  applied  to  a  ship 
of  the  declared  value  of  37007.,  and  the  defendant's  proportion  of 
the  loss  thus  calculated  will  be  what  he  will  have  to  pay.  Having 
now  explained  the  principle  upon  which  the  amount  payable  by 
the  defendants  is  to  be  ascertained,  so  far  as  that  amount  depends 
on  the  point  submitted  to  me,  I  give  judgment  for  the  plaintifls 
for  such  sum  as  the  arbitrator  agreed  upon  shall  award  to  be  pay- 
able by  the  defendants,  regard  being  paid  to  this  decision ;  and 
I  reserve  the  costs  of  the  aetion  until  he  shall  have  made  his 

award. 

A.M. 

The  plaintiffs  appealed. 

Dec.  9, 1881.    Butt,  Q.a,  and  PoOard,  for  the  plaintiffs. 
CoJien,  Q.0.9  and  Hottams,  for  the  defendants.  (1) 

Our.  adv.  vuU. 

June  6, 1882.  Jessel,  M.K.  The  question  in  this  case  is  upon 
what  principle  ought  the  liability  of  underwriters  to  be  determined, 
when  the  ship  has  been  damaged  by  the  perils  of  the  sea,  and  has 
been  sold  during  the  continuance  of  the  risk  without  being  repaired, 
in  a  ease  where  the  amount  required  to  restore  her  to  the  same 
condition  as  she  was  in  before  the  injury  would  have  largely 
exceeded  the  value  of  the  ship  when  repaired,  so  that  no  reason- 
able man  would  have  repaired  her.    In  this  instance  the  value  of 

(1)  By  direction  of  the  Court  the  case  was  re-argued  on  the  24th  of  April, 
1882,  hy  one  oounflel  on  either  side. 

P2  2 
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1882        the  ship  in  her  damaged  state  was  largey  and  to  ha?e  repaired  her 

Pitman     would,  aooording  to  the  sarreyors'  report  have  caosed  a  loss  of 

Uhx^bbal   41,000  mpees,  viz.,  25,000  mpees  the  estimated  amount  of  her 

iHOTSi^Oo.  ^*^^®  unrepaired,  and  the  sum  of  16,000  rupees  being  the  diflTer- 

— -  enee  between  45,000  rupees  her  estimated  value  when  repaired, 
and  61,000  rupees  the  estimated  cost  of  the  repairs.  It  is  plain 
that  there  being  no  special  circumstances  in  this  case  no  reason- 
able uninsured  owner  would  hare  repaired  the  ship  so  as  to  restore 
her  to  her  former  condition. 

The  owners  took  this  view  and  therefore  determined  to  sell  her, 
and  haying  made  some  slight  repairs,  with  a  view  to  a  sale,  thpj 
sold  the  ship  for  much  more  than  the  estimated  value  in  her 
damaged  state,  viz.,  for  38,000  rupees  or  thereabouts.  The 
underwriters  are  willing  to  pay  the  whole  of  the  loss  actually 
incurred  by  the  owners,  viz.,  the  difference  between  the  value  of 
the  ship  at  the  port  of  departure  for  the  voyage,  viz.,  40001.,  and 
the  amount  of  the  net  proceeds  of  the  sale  after  deducting  there^ 
from  the  amount  actually  expended  for  repairs,  and  this  as  I  read 
the  judgment  is  what  they  are  to  pay.  If  there  is  any  doubt  as 
to  the  meaning  of  the  words  on  this  point,  I  am  willing  that  it 
should  be  removed  by  altering  the  wording  of  the  judgment. 
On  the  other  hand  the  owners  claim  two-thirds  of  the  estimated 
cost  of  the  repairs  required  to  put  the  ship  in  the  same  condition 
as  she  was  in  before  the  injury.  This  proportion  of  the  amount 
expended  for  repairs  being  the  sum  ordinarily  payable  by  under- 
writers on  the  occurrence  of  a  partial  loss  where  the  ship  is  an 
old  one,  as  this  was,  and  is  not  repaired.  The  precise  question  we 
have  to  determine  does  not  appear  to  have  been  decided,  nor  can 
I  find  any  case  in  which  it^has  been  even  discussed,  it  remains 
therefore  to  be  decided  upon  principle. 

The  contract  of  insurance  is,  as  I  understand,  a  contract  of 
indemnity  to  the  insured  against  the  loss  incurred  by  him 
through  the  ship  being  injured  by  the  perils  of  the  sea.  It  follows 
from  this  that  as  a  general  rule  in  no  case  can  the  insured 
become  richer  by  reason  of  these  perils,  or  in  other  words  that  the 
insured  ought  not  to  be  entitled  to  receive  from  the  insurer  a 
larger  sum  for  a  single  partial  loss,  than  if  the  ship  was  wholly 
lost.    Treating  this  as  in  effect  a  constructive  total  loss  I  consider 
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the  amount  reooyerable  to  be  an  amonnt  not  exceeding,  and       1882 
therefore  in  a  case  like  this  equal  to,  what  would  be  recovered  as     ^thuav 
on  a  total  loss.    As  to  the  yalue  I  think  the  value  to  be  regarded   ^    *'- 
is  the  value  of  the  ship  at  the  port  of  departure,  but  in  this     MAEm 

ease  it  is  not  material,  because  I  think  the  value  at  M oulmein       

before  the  injury  was  about  the  same.    The  estimated  value  was    ^^'^^^ 
45,000  rupees  when  the  vessel  was  restored  to  its  class,  which  at 
the  exchange  of  Is.  9d.  -f^ths  would  be  a  little  over  40002.,  but  the 
vessel  would  after  repair  have  been  in  all  probability  rather  better 
Uian  she  was  before  the  injury. 

This  being  so,  it  appears  to  me  that  the  decision  of  the  learned 
judge  in  the  Court  below  which  was  in  favour  of  the  underwriters, 
was  substantially  right,  but  I  do  not  wish  to  be  understood  as 
concurring  in  all  the  reasons  given  by  him  for  that  decision.  It 
seems  to  me  both  on  principle  and  authority,  that  the  rights  of 
a  shipowner,  who  actually  repairs  his  vessel  when  damaged  by 
the  perils  of  the  sea,  to  recover  the  amount  or  a  portion  of  the 
amount  expended  in  repairs  from  the  underwriters,  are  not  in  all 
cases  the  same  as  those  of  a  ship-owner  who  declines  to  repair 
because  the  ship  is  not  worth  repairing,  and  who  therefore  sells 
the  ship  during  the  risk,  and  I  wish  to  confine  my  judgment  to 
the  latter  case,  which  is  the  case  before  us. 

I  am  therefore  of  opinion  that  the  decision  appealed  from 
should  be  affirmed. 

Bbbtt,  L. J.  The  facts  of  this  case  are  not  in  dispute ;  I  do 
not  think  it  is  necessary  to  repeat  them.  The  case  was  at  my 
request  argued  a  second  time  before  us.  Neither  before  Lindley,  J., 
nor  before  us  was  it  argued  that  there  was  a  total  loss  of  this  ship. 
Both  parties  have  advisedly  confined  the  decision  of  this  case  to 
be  dependent  upon  the  assumption  that  there  was  only  a  partial 
or  average  loss  of  the  ship.  If  they  bad  not  done  so,  I  am  not 
at  all  prepared  to  say,  that  the  finding  of  Lindley,  J., — ^in  which  he 
says:  "I  find  as  a  fact  that  a  prudent  uninsured  owner  would 
have  done  what  the  plaintifis  did,  and  that  they  did  what  was  best 
for  all  interested  in  selling  the  ship  in  her  damaged  state,'' — ^would 
not,  if  the  assured  had  elected  so  to  treat  it,  have  justified  the 
sale  as  against  the  underfrriters,  and  have  made  a  total  loss  of 
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this  ship.    Bat  I  think  that  the  Court  cannot  decide  this  case 

PiTMAK      ^po^  ^^^^  A  ^^^  of  it  after  the  plainti£Es  have  elected  to  treat 

UNiYEnaAi.   ^^  ^^'^  ^  ^^  average  loss^  and  after  the  advised  persistent  arga- 

HAsun     ments  on  both  sides.    It  appears  to  me  absolutely  necessary 

throughout  the  consideration  of  this  case  to  remember^  that  it  is 

^'^'  to  be  decided  on  the  assumption  that  there  was  only  an  average 
loss  on  ship.  The  decision  of  this  case  upon  the  &cts  of  it  might 
have  been  easy  and  of  little  importance,  if  it  had  been  treated  as 
a  total  loss;  bat  the  doctrines  suggested  in  argument  and,  as  I 
think,  countenanced  by  the  judgment  of  landley,  J.,  upon  the 
assiimption  that  this  was  a  partial  loss,  have  made  the  case  to  my 
mind  one  of  the  highest  mercantile  and  legal  importance. 

On  the  first  hearing  before  us  it  was  contended  on  behalf  of  the 
defendantSt  firsts  that  if  a  ship  damaged  by  sea-peril  is  repaired 
by  her  owner,  so  as  to  be  as  good  as  she  was  before,  but  a  jury 
find  that  it  was  unreasonable  so  to  repair  her,  the  liability  of  the 
underwriters  must  not  be  ascertained  by  a  comparison  with  the 
cost  of  such  repairs^  but  by  ascertaining  the  difference  between 
what  the  ship  would  have  sold  for  damaged  and  unrepaired  and 
what  she  would  sell  for  repaired,  and  by  comparing  that  difference 
with  the  value  of  the  ship  in  the  policy.  The  same  aigument  was 
put  in  the  following  form:  secondly^  if  it  is  unreasonable  to 
repair  the  ship  so  as  to  make  her  as  good  as  she  was  before,  the 
assured,  though  he  may  of  course  in  fact  repair  her,  cannot  so 
repair  her  as  against  the  underwriters  so  as  to  charge  them,  and 
it  is  unreasonable  so  ta  repair  her,  if  the  cost  of  such  r^»irs 
exceed  the  value  of  the  ship  when  repaired.  And  again  in  this 
fonn :  thirdly,  where  it  would  be  so  extravagant  as  to  be  unreason- 
able to  repair  an  injured  ship  so  as  to  make  her  as  good  as  she 
was  before,  the  shipowner  ought  not  to  repair  her,  and  if  he  does, 
you  must  in  such  case  ascertain  the  depreciation  in  value  of  the 
ship  caused  by  the  accident  by  ascertaining  the  difference  between 
what  the  ship  would  sell  for  damaged  and  undamaged  at  the  same 
place.  And  it  was  urged  in  each  and  every  of  these  forms  that 
i#  was  a  question  f<x  the  jury  whether  a  prudent  uninsured  owner 
would  have  undertaken  the  repairs.  It  seems  to  me  that  the 
judgment  of  lindley,  J.,  countenances,  if  it  does  not  adopts  these 
arguments.    It  must  be  admitted  that  they  are  absolutely  new. 
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In  a  case  where  the  repairs  were  actually  done,  they  were  the       1882 
aigaments  brought  forward  and  overruled  in  the  case  of  Lohre  y.     p^ihan 
AU^^iewn  (1))  in  all  the  CouM»  and  in  the  House  of  Lords.    It   ui^j^^Bg^ 
need  hardly  be  observed  that  if  the  counsel  for  the  defendants     Mabbss 

could  have  maintained  any  of  these  propositions  as  true  in  the       x 

case  of  repairs  effected,  they  would  have  enforced  them  easily  in 
a  case  where  no.  such  repairs  had  been  done.  It  was  further 
argued,  fourthly,  on  the  first  hearing  before  us  that  whenever  the 
damaged  ship  is  sold  without  being  repaired,  the  loss  is  to  be 
ascertained  by  the  same  process  as  a  loss  on  damaged  marketable 
goods  is  ascertained.  This  formula  would  be  so  damaging  to 
underwriters  if  the  estimate  of  repairs  were  low,  that  stated  in 
these  terms  I  think  it  was  at  once  abandoned.  On  the  second 
hearing  before  us  none  of  these  arguments  were  again  brought 
forward.  ' 

The  arguments  for  the  defendants  on  the  second  occasion  were 
that  thjs  object  of  marine  insurance  is  that  the  assured  is  to  be 
put  in  the  same  position  with  regard  to  the  subject  insured  as  if 
he  had  not  embarked  on  the  adventure,  and  if  a  ship  has  been 
injured  and  not  repaired,  and  a  comparison  with  the  estimated 
cost  of  repairs  would  produce  a  sum  greater  than  the  sum  which 
would  be  due  on  a  constructive  total  loss,  the  object  is  not  attained 
except  by  paying  the  same  sum  as  would  be  payable  on  a  con- 
structive total  loss.  It  was  pointed  out  that  if  this  principle  were 
correct  as  a  principle  it  would  be  equally  applicable  to  a  case  in 
which  the  repairs  had  been  done,  and  that  it  would  in  such  case 
break  the  rule  that  there  is  no  salvage  on  an  average  loss ;  to 
which  it  was  answered  that  there  is  a  custom  where  repairs  have 
been  done,  but  that  there  is  no  custom  where  repairs  have  not 
been  done. 

It  was  further  argued  that  repairs  must  be  bona  fide  done,  and 
that  they  cannot  be  done  bon&  fide,  if  the  cost  of  them,  when 
done,  would  exceed  the  value  of  the  ship  when  repaired,  and 
therefore  that  no  such  possible  or  contemplated  repairs  could  be 
considered  in  estimating  an  average  loss  on  ship.  But  it  was 
pointed  out  and  admitted  that  such  repairs  might  be  bon&  fide 
incurred  in  order  to  earn  a  valuable  amount  of  freight. 
(1)  2Q.B.D.501;  3Q.B.D.558;  4  App.  Oos.  755. 
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1882  The  main  argument  in  the  end  was  that  the  law  which  affirms 

PmfAv  that  a  contract  of  insurance  is  a  contract  of  indemnity  obliges  us 
Uni^bsal  ^  ^7  ^^^^  ^^^  assured  cannot  recoyer  for  a  partial  or  average  loss 
Mabinb  xnore  than  for  a  total  loss,  and  that  if  the  comparison  with  the 
estimated  cost  of  repairs  produces  a  sum  equal  to  100  per  cent  of 
the  sum  insured,  and  the  ship  be  allowed  to  be  sold  without  the 
amount  of  the  proceeds  of  sale  being  brought  into  the  account, 
the  assured  will  in  such  case,  by  recovering  a  full  100  per  cent, 
without  deduction  of  salvage,  recover  more  than  he  would  recover 
for  a  constructive  total  loss.  This  is  the  argument  on  behalf  of 
the  defendants  which  has  given  me  so  much  trouble.  As  to  all 
the  others  I  confess  that  I  feel  no  doubt  that  they  are  all  unten- 
able. The  following  propositions  are  all,  I  think,  recognised  as 
true  in  insurance  law.  The  assured  is  not  under  any  circum- 
stances bound  to  sell  his  ship.  The  assured  may  under  any 
circumstances  sell  his  ship.  He  is  entitled  under  any  circum- 
stances to  repair  his  ship.  He  is  not  bound  under  any  circum« 
stances  to  repair  his  ship.  In  none  of  these  respects  does  any* 
question  arise  as  to  whether  a  prudent  owner  uninsured  would 
act  in  the  like  manner.  All  this  is  so,  because  there  is  nothing 
in  the  contract  of  insurance  which  takes  away  from  the  assured 
the  absolute  ^ower  and  right  to  do  with  his  own  property  what  he 
will.  The  assured,  therefore,  can  always,  whatever  be  the  amount 
of  damage  done  to  his  ship,  repair  her.  If  he  does  repair  and 
keep  the  ship,  there  cannot  be  a  total  loss ;  the  loss  then  must 
be  a  partial  or  average  loss  leaving  open  the  question  of  how 
such  loss  is  to  be  adjusted.  But  in  the  case  of  a  partial  or  average 
loss  there  is  no  salvage.  Therefore  in  such  case,  if  the  cost  of 
repairs  actually  done  in  a  reasonable  way  at  a  reasonable  cost  so 
as  to  make  the  ship  equal  to  what  she  was  before  the  accident 
equals  or  exceeds  100  per  cent,  of  the  sum  insured,  the  assured, 
in  respect  of  such  average  loss  on  ship,  recovers  100  per  cent  of 
the  sum  insured  without  any  deduction.  That  was  the  decision 
in  Lohre  v.  Aitehison.  (1)  The  assured  need  not  repair.  If  he 
does  not,  but  leaves  her  unrepaired  until  the  end  of  the  risk,  no 
subsequent  total  loss  intervening,  then  h^  is  to  be  compensated  as 
if  he  had  repaired,  only  that  the  cost  of  the  repairs  he  might  have 
(1)  2  Q.  B.  D.  601;  3  Q.  B.  D.  558 ;  4  App.  Cas.  755. 
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made  most  be  determined  by  estimate  instead  of  by  actual  1882 
expenditure.  This  proposition  is  undoubtedly  supported  in  terms  Pitman 
by  high  authorities.  **  If  the  damage  done  to  the  ship  has  not  uni^al 
been  repaired^  the  only  mode  of  ascertaining  its  amount  is  by  the  jg^|^™Qp 
estimate  of  surveyors.  Where,  however,  the  damage  has  been  — - 
repaired,  the  established  mode  of  estimating  its  amount  is,  in  case 
of  wooden  ships,  to  deduct  one  third  from  the  whole  expense,  both 
of  labour  and  materials  which  the  repairs  have  cost,  and  to  assess 
the  damage  at  the  remaining  two  thirds  " :  Amould  on  Insurance, 
part  3,  a  5,  5th  ed.  p.  901.  He  thus  points  out  the  mode  of 
arriving  at  the  amount  of  damage  in  either  case,  namely,  where 
the  ship  has  and  has  not  been  repaired.  Then  he  applies  one 
common  mode  of  adjusting  the  loss.  ^*  The  rule  for  adjusting  a 
particular  average  loss  on  the  ship  is  very  simple,  viz.,  that  in 
open  policies  the  underwriter  pays  the  same  aliquot  part  of  the 
sum  he  has  agreed  to  insure  as  tJ^  damage  or  the  esqpense  of  repair- 
ing U^  is  of  the  ship's  value  at  the  commencement  of  the  risk ;  in 
valued  policies  he  pays  the  same  proportion  of  the  valuation  in 
Ihe  policy  ^ :  Arnould  on  Insurance,  part  3,  c.  5,  5th  ed.  p.  901. 
'*  The  partial  loss  in  this  case  "  (says  Lord  Campbell  in  Knight  v. 
Faiih  (1)),  in  which  case  the  ship  had  not  been  repaired,  **  must 
be  calculated  on  the  same  principles  as  if  she  had  actually  been 
repaired  and  proceeded  on  her  voyage,  or  had  foundered  at  sea 
without  having  been  repaired  soon  after  the  policy  expired." 
He  admits  the  difficulty  of  proof  in  such  cases  of  the  amount 
of  the  damage,  but  says  that  it  can  be  overcome.  Willes,  J.,  in 
lAdgdt  V.  Seeretan  (2),  seems  to  me  to  say  elaborately  the  same 
thing.  In  none  of  the  authorities  such  as  Stevens,  Benecke,  Park, 
Marshall,  Fhilipps,  or  Parsons,  is  any  different  rule  suggested  for 
fixing  the  amount  of  damage  and  adjusting  the  loss  in  the  cases  oT 
the  ship  having  been  repaired  or  left  unrepaired. 

If  this  proposition,  as  to  there  being  no  different  rule  of  ascer- 
taining the  amount  of  damage  in  the  cases  of  actual  repairs  done 
and  an  estimate  of  repairs  not  done,  is  true,  it  seems  to  me  to 
follow,  that  if  the  assured  does  not  repair,  and  does  not  sell,  and 
the  accepted  estimate  for  repairs  equals  or  exceeds  100  per  cent, 
of  the  sum  insured,  the  principle  adopted  and  approved  in  Lohre 
(I)  15  Q.  B.  649,  at  p.  670.  (2j  Law  Rep.  6  C.  P.  616. 
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1882        Y.  Aitehwm  (1)  is  equally  applicable  to  such  a  case,  as  to  the  case 

FiTHAK     in  which  repairs  have  actually  been  done.    The  only  difference 

UNivxBaAL   ^tween  the  two  cases  is  the  mode  of  proving  the  amount  of 

Mabihb     the  damaire.     But  mode  of  proof  does  not  alter  liability.    In 
IvsusanobCo.  o  »  »f 

such  a  case  then  the  assured  would  recover  100  per  cent  of  the 

sum  insured,  and  the  value  of  the  unrepaired  ship  would  not  be 
taken  into  the  account  It  seems  to  me  to  follow  that  if  the 
assured  keep  the  ship  unrepaired  until  the  expiration  of  the  time 
fixed  in  the  policy,  or,  at  all  events  until  the  day  of  trial,  he  may 
sell  the  ship  the  day  after,  and  the  proceeds  of  such  sale  cannot 
be  brought  into  the  account  The  question  in  this  case  is  whether 
if  the  sale  takes  place  on  the  day  before  the  one  or  the  other 
event,  the  proceeds  of  the  sale  are  to  be  taken  into  account  All 
the  other  propositions  advanced  in  aigument  are  answered  by  the 
preceding  considerations.  And  as  to  this,  the  first  observation 
which  strikes  me  is,  thai  if  the  assured  after  the  aeoident,  without 
repairing  the  ship,  sell  her  and  the  policy  with  her,  the  assignee 
of  the  policy  and  ship  repairs  the  ship  and  recovers  on  the  policy 
for  repairs  actually  done  though  they  amount  to  100  per  cent 
No  inquiry  would  take  place  as  to  the  amount  realized  by  the 
original  owner,  whether  he  by  comparison  with  the  cost  of  the 
repairs  had  gained  or  lost  by  selling;  the  second  observation  is, 
that  a  distinction  between  a  day  before  and  a  day  after  is  too 
minute  to  have  been  treated  as  a  distinction  by  business  men ; 
and  the  third,  which  seems  to  me,  following  the  others,  to  be  of 
immense  force,  is  that  none  of  the  great  masters  who  have  dealt 
with  the  subject  of  the  adjustment  of  an  average  loss  on  ship 
have  in  any  way  glanced  at  a  different  mode  of  adjustiug  such 
a  loss  if  the  ship  should  be  sold  before  the  adjustment  or  after 
it  Not  one  of  them  has  ever  alluded  to  such  a  role  as  has 
been  acted  upon  by  Lindley,  J.,  in  this  case.  It  is  said  that 
the  circumstances  of  this  case  were  never  present  to  their  minds. 
But  it  is  inconceivable  to  me  that  Stevens,  Benecke,  Park, 
Marshall,  Amould,  PhUhps,  Parsons,  writing  exhaustive  treatises 
on  Maritime  Insurance,  should  all  have  overlooked  the  possibility 
of  such  a  case  arising.  The  more  natural,  the  more  just,  con- 
clusion seems  to  me  to  be  that  they  knew  but  of  one  rule  of 
.  (1)  2Q.B.D.601;3Q.B.D.650;  4  App.  Cas.  765. 
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adjofltiBg  a  partial  or  average  loss  on  ship.    It  is  said  further, 

that  the  case  has  never  been  present  to  the  minds  of  the  great     pitmak 

judges  who  have  enunciated  the  rule  of  adjusting  an  average  loss    xjkiyjibsal 

on  ship.    Is  that  possible  ?    The  oireamstance  has  actually  been  ,  Mabinx 

InbubakosOo* 
before  them  in  every  case  in  which  the  shipowner  or  master       

Bratt.  T.-T 

has  considered  that  the  damage  done  to  the  ship  amounted  to 
a  constructive  total  loss,  and  has  thereupon  sold  her  unrepaired, 
but  the  owner  has  failed  at  the  trial  to  prove  that  there  was  a 
constructive  total  loss.  In  every  such  case,  the  owner  has  reco- 
vered as  for  a  partial  loss,  and  no  different  mode  of  calculating 
the  loss  from  the  ordinary  mode  has  been  suggested.  The  point 
was  sorely  distinctly  before  Lord  Campbell  in  Knight  v.  Fadih  (1), 
where  the  ship  had  been  sold«  And  he  thus  in  such  a  case  lays 
down  the  rule  (2) :  ^*  However,  if  there  has  not  been  a  total  loss  of 
the  ship,  actual  or  constructive  with  notice  of  abandonment,  it 
lies  upon  the  assured  to  shew  the  extent  of  the  injury  which 
the  ship  sustained  from  the  accident,  together  with  the  sum  which 
would  be  required  for  repairing  it;  and  from  this  there  would  be 
the  usual  deduction  of  one-third  new  for  old."  It  is  not  possible 
to  my  mind  that  so  great  a  judge  should  not  have  added  this 
caution,  if  the  supposed  rule  existed :  ''  provided  that  the  proceeds 
of  the  sale  of  the  ship  must  be  deducted  as  she  has  been,  in  fact, 
sold  by  the  master,"  But  I  will  endeavour  further  to  consider 
this  matter.  It  seems  to  me  that  it  can  be  solved  by  considering 
what  it  is  against  which  the  underwriter  insures.  It  is  true  that 
the  contract  of  insurance  is  a  contract  of  indemnity,  and  that 
the  assured  must  not  be  paid  more  than  is  sufficient  to  indemnify 
him  against  the  loss  which  the  underwriter  by  the  contract  of 
insurance  has  agreed  to  indemnify.  But  the  question  is  what 
is  the  loss  against  which  the  contract  indemnifies  ?  Whatever  the 
assured  may  gain  or  lose  by  the  accident,  by  reason  of  matter  out- 
side the  contract  of  indemnity,  is  not  matter  to  be  considered 
between  the  assured  and  the  underwriter  in  settling  the  loss 
which  is  within  the  contract  As  for  instanee,  if  the  matter 
insured  is  marketable  goods ;  suppose  them  bought  for  1002.  and 
insured  for  100^,  and  suppose  the  market  to  which  they  were 
to  be  carried  is  so  gone  down  that  if  the  goods  arrived  there  they 
(I)  15  Q.  K  649.  (2)  At  p.  669. 
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1882        would  sell  for  50Z. ;  if  the  goods  are  totally  lost  in  the  Yoyage,  the 

"^^^^   underwriter  must  pay  100/. ;  the  assured  by  reason  of  the  accident 

„    ^'         is  50Z.  the  better  than  he  would  have  been  if  the  accident  had  not 
UNnrxBSAL 
liARiNv     happened.    The  fall  of  the  market  being  a  matter  outside  the 

NsuBAN^  .  ^j^^^^  of  insurance  is  not  a  matter  to  be  considered  in  adjusting 
Brett.  L. J.  ^^^  j^gg^  ^^^^  therefore  the  assured  recovers  the  lOOZ.  So  if  such 
goods  upon  such  markets  were  in  the  voyage  damaged  to  the 
extent  of  75  per  cent.,  the  assured  would  be  entitled  to  receive 
752^  and  so  would  be  the  better  by  25Z.  than  if  the  accident  had 
not  happened.  The  question  then  is^  what  is  the  loss  against 
which  the  underwriter  agrees  to  indemnify  ?  It  is  the  loss  which 
the  assured  intends  to  cover,  and  which  the  underwriter  knows 
that  the  assured  intends  to  cover.  In  the  case  of  an  insurance  on 
marketable  goods  it  is  known  to  both  that  the  object  of  the 
assured  in  conveying  such  goods  from  one  place  to  another  is  that 
they  may  be  sold  at  a  profit.  In  order  that  such  a  result  may 
ensue  they  should  arrive  and  arrive  undamaged.  If  they  do  not 
arrive  at  all,  the  assured  is  put  in  the  same  position  as  he  was 
at  the  beginning  of  the  adventure  if  he  is  paid  the  price  at 
which  he  originally  bought  the  goods.  If  the  goods  are  damaged, 
he  is  put  into  that  position  by  being  paid  a  percentage  of  such 
price.  The  identity  of  the  goods  is  immaterial  to  him.  Goods 
for  purchase  and  sale  are  exactly  represented  by  money.  But  a 
ship  is  not  in  commerce  treated  by  its  owner  as  a  subject  of  pur- 
chase and  sale  in  either  one  market  or  another.  It  is  used  in 
commerce,  as  Amould  notices,  by  its  owner  as  a  machine  for  carry- 
ing cargo  backwards  and  forwards  for  prices  determined  by  suc- 
cessive contracts  of  affreightment.  If  the  ship  be  totally  lost, 
the  only  mode  of  indemnifying  the  shipowner,  so  as  to  place 
him  in  the  position  he  was  at  the  commencement  of  the  risk,  is  to 
pay  him  the  then  value  of  the  ship.  But  if  the  ship  is  damaged, 
the  immediate  business  inconvenience  and  loss  to  the  owner  is  not 
that  a  sale  of  the  ship  is  thereby  prevented  or  injured,  but  that  he 
is  prevented  by  reason  of  the  damage  from  using  the  ship  as 
a  carrying  machine  to  earn  freight.  That  inconvenience  is  not  to 
be  cured  by  buying  another  ship,  or  by  selling  the  damaged  ship. 
A  ship  damaged  in  some  distant  port,  in  which  she  can  be 
repaired,  cannot  be  replaced  by  the  purchase  of  another  ship  at 
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home.    The  bosineas  inoonvenience  to  theshipowner,  le^  the  loss       1882  ' 
in  his  business,  can  only  be  met  by  repairing  the  ship  so  as  to  Hitman 
make  her  as  good  a  carrying  machine  as  she  was  before.    That  is   xiHrniBaAL 
the  object  he  desires  to  attain  by  the  insurance.    The  loss  he     ^^^'"''f. 

desires  to  cover,  and  which  the  nnderwriter  knows  he  desires  to       

cover,  is  therefore  the  cost  of  repairs,  not  the  diminution  in  value 
of  the  ship  to  sell.  The  cost  of  repairs  is  therefore  the  matter  to 
be  indemnified.  The  loss  in  value  to  sell  is  not  the  loss  against 
which  the  shipowner  insured.  The  injury  to  or  loss  by  a  sale 
is  no  more  within  the  purview  of  the  contract  of  insurance  on 
ship  than  is  the  loss  of  market  in  the  case  of  an  insurance  on 
goods. 

Loss  or  gain  by  a  sale  of  the  ship  is,  therefore,  not  a  matter 
to  be  considered  between  the  assured  and  the  underwriter  in 
adjusting  either  a  total  or  a  partial  loss  on  ship.  This  seems  to 
me  the  reasoning  by  which  all  writers  on  insurance,  and  all  judges 
who  have  dealt  with  insurance,  have  laid  down  the  one  and  sole 
rule  which  they  have  laid  down  for  the  adjustment  of  a  partial  or 
average  loss  on  ship.  And  as  was  said  in  Lohre  v.  AUchison  (1), 
if  this  has  been  accepted  as  a  sole  and  only  rule  by  merchants 
and  underwriters  for  many  years,  it  is  now  a  rule  which  is  part  of 
the  contract  of  insurance  on  ship.  According  to  that  rule  no 
evidence  that  the  ship  had  been  sold,  or  of  what  were  the  proceeds 
of  the  sale  of  the  ship,  is  properly  admissible  in  evidence  in  an 
action  brought  simply  to  recover  a  partial  or  average  loss  on 
ship. 

As  to  the  case  of  Stewart  v.  Stede  (2)  it  seems  to  me,  I  confess, 
to  be  the  most  unsatisfactory  case  as  reported,  with  which  I  bave 
ever  had  to  deal.  Every  observation  made  by  the  judges  during 
the  argument  seems  to  shew  that  their  minds  were  bent  to  the 
consideration  of  a  case  in  which,  after  a  partial  damage,  the  ship 
is  totally  lost.  In  such  case  it  is  settled  that  partial  damage 
actually  repaired  is  to  be  paid  for,  but  that  repairs  not  done  are 
not  to  be  taken  into  account.  Different  reasons  are  given  in  the 
final  judgments  why  the  cost  which  would  have  been  incurred  if 
the  wales  had  been  replaced  was  not  to  be  allowed.  In  simple 
truth,  I  do  not  gather  the  reason  why  such  cost  was  disallowed. 
(1)  2  Q.  B.  D.  501 ;  3  Q.  R  D.  558 ;  4  App.  Cas.  755.      (2)  5  Scott  N.  B.  927. 
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No  writer  has  ever  deduced  any  rale  from  that  case.  The  case 
PnnAK  ^^as  cit^d  before  Lindley,  J.,  and  before  us  from  5  Scott's  N.  R., 
Uni^rsal  ^^^  *^®  purpose  of  relying  on  a  supposed  dictum  of  Maule,  J.,  that 
Mabine  "  as  to  the  supposed  duty  of  the  underwriters  to  pay  far  the  repairs^ 
that  is  a  mere  fallacy,  and  the  frequent  statement  of  the  propo- 
sition will  not  make  it  more  fallacious,  the  law  casts  no  such  duty 
upon  them."  The  proposition  so  stated  startled  me  exceedingly. 
Underwriters  have  for  years  paid  for  repairs.  I  felt  certain  it  was 
not  correct  And  it  is  not  true  that  Maule,  J.,  stated  such  a 
proposition.  What  he  did  state  is  shewn  in  the  report  in  the  Law 
Journal.  (1)  He>  in  answer  to  an  argument  to  the  contrary,  stated 
that  the  underwriters  had  no  duty  to  do  the  repairs  to  the  ship. 
That  proposition  has  no  effect  on  the  solution  of  the  present  case, 
though  it  is  most  undoubtedly  true.  I  would  add  that  none  of  the 
terms  on  the  face  of  the  policy  can  help  us  to  a  solution  of  the 
present  question,  because,  as  is  stated  by  Amould,  a  policy  on 
insurance  in  its  present  form  is  mainly  construed  according  to 
long  settled  and  admitted  usage  of  merchants  and  underwriters. 
The  defect  in  the  judgment  under  reyiew  seems  to  me  with 
deference  to  be  that  it  has  misapplied  the  doctrine  that  a  contract 
of  insurance  is  only  a  contract  of  indemnity.  It  is  true  that  it 
must  not  more  than  indemnify  against  the  loss  which  it  covers ; 
but  it  is  also  true  that  it  has  nothing  to  do  with  gains  or  losses 
which  are  outside  the  contract  by  which  it  undertakes  to  in- 
demnify against  the  losses  which  it  does  cover.  One  is  naturally 
startled  at  the  facts  of  the  present  case ;  but  they  are  wholly 
abnormal,  and  it  is  in  my  opinion  most  dangerous  to  mercantile 
business  to  tamper  with  a  settled  rule  of  adjustment  of  liability 
and  claim  in  order  to  meet  a  case  which  will  in  all  probability 
never  happen  again.  I  therefore  am  of  opinion  that  this  appeal 
and  the  plaintiffs'  claim  ought  to  be  allowed. 

C!oTTON,  L.J.  This  is  an  action  by  the  owners  of  a  vessel 
insured  by  the  defendants,  and  the  only  question  on  the  appeal 
is  the  amount  which  the  plaintiffs  are  entitled  to  recover  on  their 
policy.  The  vessel  during  the  subsistence  of  the  insurance  was 
materially'injnred  by  perils  of  the  sea.    The  repairs  necessary  to 

(1)  11  L.  J.  (N.S.)  C.  P.  165. 
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make  good  the  injaries  were  estimated  at  a  large  sum,  and  the        1882 
owners  at  first  claimed  to  treat  the  case  as  one  of  constraotive  total     PincAK 
loss,  bat  this  was  objected  to  by  the  insurers,  and  the  owners    xinevxhsm. 
abandoned  this  contention.    They  then  began  to  repair  the  vessel  jjJ^j^^qo 
at  Monlmein  but,  instead  of  executing  the  repairs  necessary  to       

CottOD,  L.J* 

restore  the  yessel  to  as  good  a  condition  as  before  the  injury  was 
sustained,  they  had  some  of  the  most  necessary  repairs  done  at  a 
comparatively  trifling  expense,  and  then  daring  the  continuance 
of  the  risk  covered  by  the  policy  sold  the  vessel  at  that  port.  It 
realised  a  large  sum,  and  the  judgment  of  the  Court  below  has 
given  the  plaintiffs  only  the  difference  between  the  value  of  the 
ship  in  its  uninjured  state  and  the  sum  realised  by  its  sale,  after 
deducting  from  this  latter  sum  the  cost  of  the  repairs  which  were 
in  fact  done.  The  plaintiffs  claim  to  be  entitled  to  recover  the 
estimated  cost  of  the  repairs  necessary  entirely  to  make  good  the 
injury  sustained  by  the  vessel  less  the  usual  allowance  of  one-third 
of  the  cost,  which  would  give  the  plaintiffs  a  very  much  larger 
sum  than  they  can  recover  under  the  judgment  appealed  from. 

As  a  general  rule  where  there  is  a  partial  loss  in  consequence 
of  injury  to  a  vessel  by  reason  of  perils  insured  against,  the  insured 
is  entitled  to  recover  the  sum  properly  expended  in  executing  the 
necessary  repairs,  or,  if  the  work  has  not  been  done,  the  estimated 
expense  of  the  necessary  repairs,  less  in  each  case  where  the  vessel 
was  not  at  the  time  of  the  injury  a  new  one,  the  usual  allowance 
of  one^ihird  new  for  old.  But  in  the'  present  case  the  insured, 
before  the  determination  of  the  risk,  by  their  voluntary  act  shewed 
that  they  did  not  desire  to  restcffo  the  ship  to  the  same  condition  as 
before  the  injury,  and  rendered  it  impossible  that  the  repairs  of 
which  they  seek  to  recover  the  expense  should  ever  be  executed  by 
them.  No  doubt  both  judges  and  text-writers  have  spoken  of  the 
insured  in  a  case  of  partial  loss  being  entitled  to  recover  the 
amount  above-mentioned.  But  they  do  so  without  special  re- 
ference to  cases  like  the  present  on  which  there  is  no  express 
authority.  It  therefore  becomes  necessary  to  consider  the  principle 
.on  which  an  insured  shipowner  is  entitled  to  recover  the  above- 
mentioned  proportion  of  the  cost  actual  or  estimated  of  repairs.  A 
policy  of  marine  insurance  is  a  contract  of  indemnity.  In  case  of 
partial  loss  when  repairs  are  in  fact  executed,  the  sums  expended 
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in  repairing  the  ship  in  a  reasonable  and  proper  way  are  damages 

Pitman      Sustained  by  the  insured  by  reason  of  the  perils  insured  against^ 

Uniwsal   ^^^  ^  natural  consequence  of  such  perils;  and  the  insured  is 

Mabike     entitled  by  way  of  indemnity  to  the  cost  so  incurred,  after 

'  deducting  in  the  case  of  a  vessel  not  new  at  the  time  of  the  injury 

one-third  of  the  expenditure,  this  deduction  being  made  to  prevent 

the  insured  getting  a  benefit  by  reason  of  his  ship  being  repaired 

with  new  materials  in  place  of  old.     Mr.  Cohen  argued  that 

where  the  cost  of  repairing  an  injured  vessel  would  exceed  the 

value  of  the  vessel  when  repaired,  the  expenditure  could  not  be 

recovered  from  the  underwriters.    But  it  must  not  be  supposed 

that  by  using  the  term  "  properly  expended  in  repairs,"  I  in  any 

way  accede  to  this  argument.    By  properly  expended  in  repairs  I 

mean  expended  in  executing  the  necessary  repairs  in  a  reasonable 

and  proper  manner. 

Where  in  the  case  of  a  partied  loss  the  owner  has  not  repaired 
the  vessel,  he  is  entitled  to  have  made  good  to  him  the  deprecia- 
tion at  the  end  of  the  risk  in  the  value  of  his  vessel,  so  far  as  this 
is  caused  by  the  peril  insured  against.  This  is  the  present  case, 
and  we  have  to  determine  on  what  principle  this  deterioration  is 
to  be  ascertained.  As  a  general  rule  the  estimated  cost  of  the 
repairs  is  the  measure  of  deterioration,  but  to  use  the  language  of 
Maule,  J.,  in  Stewart  v.  Steda  (1), ''  The  insured  must  recover  the 
expenses  not  eo  nomine  as  expenses  but  as  the  measure  of  the  loss." 
But  it  is  urged  by  the  appellants  that  the  estimated  cost  of  repair, 
with  the  deduction  of  one-third  new  for  old  in  the  case  of  ships  not 
new,  is  the  established^  and  settled  measure  of  damages  to  be  re- 
covered by  an  insured  shipowner  where  there  is  a  partial  loss,  and 
the  ship  has  not  been  repaired.  The  judgment  of  Lord  Campbell 
in  Knight  v.  FaUh  (2)  and  the  decision  in  lAdgett  v.  Secrdan  (3), 
have  been  relied  on  in  support  of  this  contention.  In  the  former 
case  the  policy  was  a  time  policy  for  a  year,  and  the  ship  sustained 
injury  during  the  year  by  perils  insured  against,  and  after  the 
expiration  of  the  year  was  found  to  be  in  such  a  state  as  to  be  a 
constructive  total  loss,  and  was  sold  for  a  very  small  sum.  The . 
Court  held  the  defendants  not  liable  for  the  total  loss,  and 

(1)  5  Soott,  N.  R.  at  p.  948.  (2)  15  Q^  B.  649. 

(8)  Law  Rep.  6  C.  P.  616. 
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tmdonbtedly  in  page  669  Lord  Campbell  speaks  of  the  sam  to  be       1882 
recoyered  by  the  plaintiffs  for  the  partial  loss  as  that  which  they     Vmus 
eould  prove  it  would  haye  cost  to  repair  the  injury  sustained   xjsinBBSAL 
during  the  time  covered  by  the  policy.     Bat  there  the  plaintiffs     ^*^^°"^ 

had  not  before  the  expiration  of  the  risk  elected  not  to  repair  but       

to  sell  the  ship,  and  the  sum  which  the  repairs  would  hare  cost 
was  the  only  available  measure  of  the  deterioration  at  the  expira- 
tion of  the  risk.  In  lAdgett  v.  Secretan  (1)  the  vessel  was  insured 
by  two  policies.  A  partial  loss  was  incurred  during  the  period 
covered  by  one  of  the  policies,  and  after  that  had  expired  and 
while  the  ship  was  being  repaired,  a  total  loss  occurred  by  the 
ship  being  burnt  during  the  period  covered  by  the  second  policy. 
The  Court  decided  that  under  the  first  policy  the  estimated  cost 
of  the  repairs,  which  had  not  been  done  when  the  total  loss 
occurred,  was  to  be  taken  into  account  in  ascertaining  the  amount 
recoverable  under  the  first  policy.  Here  again  this  was  the  only 
measure  of  the  depreciation  of  the  vessel  by  the  injury  sustained 
during  the  first  policy.  But  the  judges  who  decided  that  case  do 
not  say  that  the  estimated  cost  of  repairs  not  executed  is  neces- 
sarily in  all  cases  to  be  taken  as  the  measure ;  what  they  say  is  in 
principle  against  the  appellants.  Montague  Smith,  J.,  says  (2), 
^  The  cost  of  the  repairs  would  be  a  mode  "  (not  the  mode)  ^  of 
estimating  the  amount  by  which  the  vessel  was  depreciated  by 
striking  on  the  reef,"  and  Willea^  J.,  says  (3), ''  The  only  question 
we  are  asked  to  decide  is  what  are  the  true  principles  upon 
which  the  loss  is  to  be  assessed  ?  The  true  principle  I  apprehend 
to  be  this : — ^The  owners  are  not  to  get  anything  which  Uxej  did 
not  lose  by  the  vessel  striking  on  the  reef.  They  are  to  get  the 
amount  of  the  diminution  in  value  of  the  vessel  at  the  end  of  the 
first  risk,  the  difference  between  her  then  value  and  what  she 
would  have  been  worth  but  for  the  damage  she  had  sustained.  Li 
arriving  at  that  result,  I  do  not  see  how  the  arbitrator  can  avoid 
taking  into  consideration  the  expenses  which  would  have  to  be 
incurred  in  order  to  put  the  vessel  into  a  proper  state  of  repair ; 
but  he  must  do  this  only  for  the  purpose  of  arriving  at  the 
diminution  of  value  at  the  expiration  of  the  risk." 

(1)  Law  Bep.  6  C.  P.  616.  (2)  Law  Bep.  6  0.  P.  at  p.  622. 

(3)  Law  Bep.  6  G.  P.  at  p.  626. 
Vol.  IX.  Q  2 
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1882  These  cases,  in  my  opinion,  do  not  help  the  appellants'  conten- 

FnxAN     tion,  and  the  decision  in  Stewart  y.  Steele  (1)  is  against  them. 

Uhi^bsal   ^^^  *^®  sWp  ^d  ''>^^^  injured  and  had  in  consequence  of 

MABira     defects  not  caused  by  the  perils  insured  against  been  sold  for 

breaking  up.  The  wales  had  been  removed  to  ascertain  the  injury 

which  the  yessel  had  sustained,  and  were  not  replaced  before  the 
sale.  The  jury  had  giyen  the  shipowner  the  sum  which  it  would 
haye  cost  to  replace  the  wales.  But  the  Court  held  that  on  the 
evidence,  as  the  ship  was  sold  for  breaking  up,  the  plaintiffs  were 
not  damnified  by  the  wales  not  having  been  replaced,  and  were 
not  entitled  to  recover  the  sum  which  it  would  have  cost  to  replace 
them. 

The  authorities  therefore,  in  my  opinion,  do  not  support  the 
contention  of  the  plaintiffs  that  the  estimated  cost  of  repairs,  less 
one-third  new  for  old,  is  necessarily  the  measure  of  the  sum  to  be 
recovered  by  the  insured,  and  the  reasoning  and  expressions  used 
by  the  judges  in  the  cases  tend  strongly  to  shew  that  the  esti- 
mated cost  of  repairs  which  have  not  been  executed  is  a  method, 
but  not  under  all  circumstances  the  only  method,  of  estimating  the 
deterioration  of  the  yessel.  To  hold  that  in  the  present  case  the 
insured  is  entitled  to  recover  two  thirds  of  the  estimated  cost  of 
repairs  would  be  contrary  to  what  is  one  of  the  principles  appli- 
cable to  all  insorance  cases  that  the  policy  is  a  contract  of  indem- 
nity, or  to  adopt  the  words  of  Willes,  J.,  in  LidgeU  v.  Secretcm  (2), 
the  insured  is  not  entitled  to  recover  more  than  he  lost  by  the 
injury  sustained  by  the  vessel  through  the  perils  covered  by  the 
policy. 

In  this  state  of  the  authorities,  I  am  of  opinion  that  the  esti- 
mated cost  of  repairs,  less  the  usual  allowance  of  one-third  new  for 
old,  is  not  under  all  circumstances  the  sum  which  the  insured 
is  to  recover.  VThere^  as  in  the  present  case,  there  is  not  a  con- 
structive total  loss,  he  is  not  as  against  the  insurers  entitled  to 
sell  so  as  to  bind  them  by  the  loss  resulting  therefrom ;  but  when 
he  elects  to  take  this  course,  as  in  the  present  case,  he,  as  against 
himself,  fixes  his  loss,  that  is,  he  cannot  as  against  the  under- 
writers, say  that  the  depreciation  of  the  vessel  exceeds  that  which 
is  ascertained  by  the  result  of  the  sale.  Probably,  the  most  accu- 
(1)  5  Soott,  N.  K  927.  (2)  Law  Bep.  6  C.  P.  at  p.  626. 
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rate  way  of  stating  the  measure  of  what^  under  such  circumstancesi       1882 
he  is  to  recoyer,  is  that  it  will  be  the  estimated  cost  of  repairs  less     prrxAH 
the  usual  deduction,  not  exceeding  the  depreciation  in  yalue  of  the   xj^i^JjaaAL 
vessel  as  ascertained  by  the  sale.  ,   Mabihb 

It  was  urged  that  the  judge  in  the  Court  below  had  no  sufficient       

eyidence  of  what  was  the  value  of  the  vessel  at  Moulmein  in 
its  undamaged  state.  But  this  objection  cannot,  I  think,  be  sus- 
tained, and  as  he  found  that  this  value  was  the  same  as  that  of 
the  vessel  at  the  commencement  of  the  risk,  the  question  as  to 
the  proper  mode  of  estimating  from  the  sale  the  depreciation  of 
the  vessel  does  not,  I  think,  arise.  It  must  be  observed  that  in 
the  present  case  some  repairs  had  been  done  to  the  vessel  before 
it  was  sold,  and  these  have  been  allowed  to  the  plaintiffs ;  for 
notwithstanding  criticisms  on  the  wording  of  the  judgment,  I 
think  that  it  directs  the  cost  of  these  repairs  to  be  subtracted 
from  the  proceeds  of  the  sale  before  these  proceeds  are  deducted 
from  the  value  of  the  ship  when  uninjured,  so  as  to  fix  the  amount 
of  deterioration. 

In  my  opinion  the  judgment  appealed  from  is  right,  and  the 
appeal  must  be  dismissed. 

Judgment  affi/tmei. 

Solicitors  for  plaintiffs:  Lyne  it  Hcltnan. 
Solicitors  for  defendants :  SoUams,  San,  dt  Coward. 

W.P. 


Q2 


June  28. 
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OASSABOGLOU  v.  GIBBS  and  Others. 

Principal  and  Agent — Commisnon  Agent  and  hia  Principdl^  Bdation  hetioeen — 
Goods  consigned  not  of  Description  ordered— 'Measure  of  Darnages, 

The  plaintiff,  a  merchant  in  London,  gave  orders  to  the  defendants,  commission 
agents  in  Hong  Kong,  to  purchase  for  him  a  quantity  of  a  certain  kind  of  opium. 
The  defendants  upoi^  such  orders  purchased  and  shipped  to  the  plaintiff  opium 
which  they  erroneously  supposed  to  be  of  the  description  ordered,  but  which  was 
really  of  an  inferior  description.  The  plaintiff  sought  to  recover  as  damages  in 
an  action  against  the  defendants  the  difference  between  the  value  of  the  opium 
ordered  and  that  of  the  opium  actually  shipped  by  the  defendants,  on  the  ground 
that  the  relation  between  the  defendants  as  commission  agents  and  himself  wss 
that  of  vendor  and  vendee  of  the  opium : — 

Hdd^  that  the  true  measure  of  damages  was  not  the  difference  between  the 
value  of  the  goods  ordered  and  that  of  those  shipped,  but  the  loss  actually 
sustained  by  the  plaintiff  in  consequence  of  the  opium  not  being  of  the  description 
ordered. 

Special  Case. 

The  facts  sufficiently  appear  from  the  jadgment. 

May  19.  8ir  F.  Hersehdl,  8.0.  {PoOard,  with  him),  for  the 
plaintiff.  The  nature  of  the  relation  between  the  commission 
merchant  and  the  merchant  employing  him  in  this  country  has 
been  much  discussed  in  several  cases,  particularly  in  the  case  of 
Irdand  v.  LmngsUm.  (1)  In  the  answer  delivered  by  Black- 
bum,  J.,  to  the  House  of  Lords  in  the  latter  case,  he  says :  **  It  is 
quite  true  that  the  agent  who  in  thus  execating  an  order  ships 
goods  to  his  principal  is  in  contemplation  of  law  a  vendor  to  him. 
The  persons  who  supply  goods  to  a  commission  merchant  sell 
them  to  him,  and  not  to  his  unknown  foreign  correspondent,  and 
the  commission  merchant  has  no  authority  to  pledge  the  credit  of 
his  correspondent  for  them.  There  is  no  more  privity  between 
the  persons  supplying  the  goods  to  the  commission  agent  and  the 
foreign  correspondent  thah  there  is  between  the  brickmaker  who 
supplies  bricks  to  a  person  building  a  house  and  the  owner  of  that 
house.  The  property  in  the  bricks  passes  from  the  brickmaker 
to  the  builder,  and  when  they  are  built  into  the  wall  to  the  owner 

(1)  Law  Bep.  5  Q.  B.  516 ;  Law  Bep.  5  H.  L.  395. 
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of  that  wall,  and  just  so  does  the  property  in  the  goods  pass  from       iss2 

the  ooontiy  prodacer  to  the  commission  merchant,  and  then,  when  OABSAiioau)^ 

the  goods  are  shipped,  from  the  commission  merchant  to  his     _*- 

consignee.    And  the  legal  effect  of  the  transaction  between  the 

commission  merchant  and  the  consignee  who  has  given  him  the 

order  is  a  contract  of  sale  passing  the  property  from  the  one  to 

the  other,  and  consequently  the  commission  agent  is  a  vendor, 

and  has  the  rights  of  one  as  to  the  stoppage  in  transitu."    The 

learned  jndge  proceeded  to  point  out  that  the  contract  between 

the  commission  agent  and  his  correspondent  is  none  the  less  a 

contract  as  between  agent  and  principal*    Both  the  relationships 

exist    There  is  the  employment  as  an  agent  mih  the  incidental 

obligation  to  nse  due  skill  and  care,  but  quoad  the  goods  when 

they  are  shipped  the  relation  between  the  commission  agent  and 

the  merchant  becomes  that  of  vendor  and  vendee:  Feise  v. 

Wray.  (1)    It  is,  therefore,  contended  that  as  vendor  of  the  goods 

the  commission  agent  is  liable  for  the  difference  in  value  between 

the  goods  he  contracted  to  supply  and  those  actually  sent. 

[Watkin  Wiluahs,  J.  In  Feise  v.  Wray  (1)  it  was  held  that 
where  the  commission  agent  had  advanced  his  own  money  he  was 
so  far  a  vendor  that  he  might  stop  in  transitu,  but  it  does  not 
follow  he  is  vendor  for  all  purposes.] 

The  same  reasoning  ought  to  apply  both  with  regard  to  his 
rights  and  liabilities. 

[Mahtsty;  J.  The  claim  here  seems  to  be  against  him  in  his 
capacity  of  agent.] 

The  use  of  the  word  ''agency  "  cannot  deprive  the  plaintiff  of 
any  right  the  facts  give  him.  It  is  contended  that  the  measure 
of  damages  is  the  same  regarding  the  contract  as  one  merely  of 
agency. 

Cohen,  Q.O.  {Anstie,  with  him),  for  the  defendants.  It  is 
admitted  that  the  commission  agent  is  liable  for  any  actual  loss 
resulting  from  his  negligence.  The  defendants  have  paid  into 
court  on  that  basis.  But  the  plaintiff's  contention  is,  that  he  is 
entitled  to  be  paid  for  profits  which  he  could  not  have  obtained  if 

(1)  3  East,  93. 
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1882        the  agent  had  done  his  duty,  and  said  that  there  was  no  opium 
O^BBABOQwv  oi  the  sort  ordered  to  be  got.    The  cases  cited  only  establish  the 
QoBB       proposition  that  as  the  commission  merchant  pays  the  price  of 
the  goods  originally  out  of  his  own  money,  and  transfers  the  pro- 
perty in  the  goods  on  shipmenti  he  is  in  the  position  of  what  may 
be  called  a  quasi  vendor.    He  has  a  right  to  stop  in  transitu.    It 
cannot  in  reason  follow  from  this  that  he  contracts  as  a  yendor 
for  all  purposes.    There  is  no  further  contract  upon  shipment  of 
the  goods ;  there  is  no  consideration  for  any  such  contract    The 
point  decided  in  Ireland  v.  Livingston  (1)  had  no  relation  to  the 
present  question. 
[He  cited  Johnston  v.  KershoM.  (2)] 
Sir  F.  EeraeheU,  8.G.y  in  reply. 

Cur.  adv.  vtdt. 

June  23.  The  judgment  of  the  Court  (Manisty  and  Watkin 
WilliamSi  JJ.)  was  deliyered  by 

Watkin  Williams,  J.  This  was  a  special  case  stated  by 
consent  of  the  parties  for  the  opinion  of  the  Oourt  as  to  the 
measure  of  damages  which  the  plaintiff  was  entitled  to  recover 
against  the  defendants  under  the  following  circumstances : — ^The 
plaintiff  is  a  merchant  in  London.  The  defendants  are  commission 
agents  at  Hong  Kong,  having  an  agency  in  London.  On  the  23rd 
of  March,  1880,  the  plaintiff  inquired  of  the  defendants  by 
telegram  at  what  price  they  would  buy  for  him  cases  of  the  finest 
dry  new  crop  Persian  opium.  The  defendants  replied  to  this, 
and  on  the  25th  of  March,  the  plaintiff  gave  them  orders  to  buy 
for  his  account  certain  cases  of  the  opium  described  and  to  have 
them  shipped  by  mail  steamer.  About  the  26th  of  March,  1880, 
the  defendants  purchased  for  the  plaintiff  what  they  believed, 
though  erroneously  as  it  turned  out^  to  be  finest  dry  new  crop 
Persian  opium,  and  on  the  30th  of  March  by  letter  advised  the 
plaintiff  of  the  purchase.  On  the  7th  of  April,  1880,  the  defend- 
ants forwarded  to  the  plaintiff  invoices  of  the  opium,  and  advised 
him  that  they  had  drawn  upon  him  for  the  amounts,  viz., 
12212.  35.  lid.  and  23461. 12f.    The  plaintiff  duly  accepted  and 

(1)  Law  Bep.  5  H.  L.  395.  (2)  Law  Bep,  2  Ex.  82. 
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paid  these  drafts.    Upon  the  arrival  of  the  opium  in  London  it        1882 
was  discovered  that  no  part  of  it  was  in  accordance  with  the  orderi  oassaboglou^ 
bnt  it  was  soft  and  oily  and  unfit  for  the  purposes  to  which  the      q^ 
finest  dry  Persian  opium  is  applicable.    It  is  admitted  for  the 
purposes  of  this  case  that  there  was  not  in  the  market  at  Hong 
Kong  any  finest  dry  new  crop  Persian  opium,  and  that  the  defend- 
ants could  not  have  purchased  any  for  the  plaintiff.    The  plaintiff 
immediately  rejected  the  whole  of  the  opium  and  refused  to  accept 
it.    The  plaintiff  having  already  sold  a  portion  of  the  opium  had 
to  make  an  allowance  to  the  purchasers  of  1701.  on  account  of  the 
inferiority  of  quality.    The  remainder  of  the  opium  was  sold  at  a 
lower  price  than  that  paid  for  it  by  the  plaintiff.    The  plaintiff 
then  brought  this  action  against  the  defendants  for  compensation 
for  his  loss,  and  in  clause  15  of  the  case,  his  claim  is  thus 


**  The  plaintiff  claims  to  be  recouped  or  paid  by  the  defendants 
the  difference  between  the  market  price  of  the  article  ordered 
and  the  proceeds  of  the  sale  of  the  drug  actually  sent,  as  damages 
for  the  above-mentioned  alleged  breach  of  the  contract  of  agency 
or  alleged  failure  to  perform  at  all  the  said  contract^  or  alleged 
gross  and  culpable  negligence  as  such  agents  in  their  conduct  of 
each  agency  and  performance  of  their  duties  in  connection  there- 
with, or  as  damages  for  the  breach  of  warranty  and  promise  to 
purchase  alleged  to  be  contained  in  the  telegrams  and  letters. 
The  defendants  have  paid  into  court  the  sum  of  SO0Z.|  and  the 
plaintiff  admits  that  if  the  defendants  are  only  liable  to  make 
good  the  loss  actually  sustained  by  him  in  consequence  of  the 
defendants'  breach  of  duty  the  300Z.  is  sufficient  to  satisfy  his 
claim,  and  the  question  is  whether  the  plaintiff  is  entitled  to  claim 
for  any  loss  beyond  that  amount." 

We  are  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
from  the  defendants  anything  beyond  his  actual  loss.  The  plaintiff 
employed  the  defendants  as  his  agents  to  purchase  the  opium  for 
him,  and  their  duty  was  to  use  due  care,  skill,  and  diligence  in 
executing  his  orders,  and  for  their  failure  in  this  respect  they  are 
liable  to  the  plaintiff  for  all  loss  and  damage  sustained  by  him 
through  their  omission  and  negligence. 
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1882  The  plaintiff  seeks  to  treat  them  as  vendors  of  the  opium  to 

CAflSABOGLou  him,  and  to  hold  them  responsible  for  damages  as  for  a  breach 
QwBB.  ^^  warranty  of  the  kind  and  quality  of  the  goods,  in  which  case 
the  measure  of  damages  would  be  not  merely  the  difference 
between  the  cost  to  him  of  the  goods  and  their  real  valuCi  but  the 
difference  between  the  value  of  goods  of  the  description  sold  and 
of  the  goods  actually  sent.  A  single  illustration  is  sufiScient  to 
shew  the  fallacy  of  the  plaintiff's  contention;  suppose  one  instructs 
a  commission  agent  to  purchase  for  him  a  very  valuable  original 
picture  if  it  should  be  offered  for  sale,  and  the  agent  carelessly 
bids  for  a  picture  under  the  belief  that  it  is  the  original  and  it  is 
knocked  down  to  him  for  say  lOOZ.,  and  he  informs  his  employer 
that  he  has  bought  the  picture  for  that  sum  and  his  employer 
remits  the  money  and  the  picture  is  forwarded,  but  upon  arrival 
is  discovered  to  be  merely  a  copy,  the  employer  rejects  the  picture 
and  it  is  sold  for  907.  Now  suppose  that  if  it  had  been  the  original 
picture  it  would  have  been  worth  lOOOZ.  Is  the  agent  bable  for 
9101.  damages,  or  only  for  the  actual  loss  caused  to  his  employer 
through  his  want  of  care  and  skill  ?  It  seems  to  us  that  the 
latter  is  the  true  measure  of  damages,  and  therefore  that  our 
judgment  should  be  for  the  defendants. 

Judgment  for  the  defendants^ 

.Solicitors  for  plaintiff:  Paines,  Layton  <&  Pollock. 
Solicitors  for  defendants :  Flux  dt  LeadbUter. 

E.L. 
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JENNINGS  V.  HAMMOND.  1882 

Jti^l. 
Company'^lUegalUf^ — Unregistered  Association  of  more  tJian  Twenty  Members 

— Loan  Society — Companies  Act,  1862  (25  &  26  Vict,  e,  89),  s,  i^  Association 
having  for  its  Object  the  acquisition  of  Oain, 

Peraons  to  a  number  exceeding  twenty  had  formed  themselves  into  a  aociety 
called  the  "  Ipswich  Mechanics  Mutual  Benefit  Society.**  From  the  rules  of  the 
society  it  appeared  that  there  were  four  hundred  shares  in  the  society  of  101.  each, 
and  that  no  member  could  hold  more  than  twenty  shares.  The  object  of  the  society 
was  to  raise  by  monthly  subscriptions  and  payments  payable  by  the  members  in 
respect  of  their  shares  a  fund  for  the  purpose  of  making  advances  to  members. 
From  time  to  time  as  soon  as  the  fund  in  hand  amounted  to  a  certain  sum  it  was 
put  up  for  sale  by  auction  amongst  the  members,  the  highest  bidder  receiving  the 
amount  on  loan  from  the  society  at  interest.  No  member  could  receive  on  loan 
more  than  the  nominal  amount  of  the  share  or  shares  held  by  him,  but  ultimately 
every  member,  who  did  not  withdraw  his  share  under  the  rule  providing  for  such 
withdrawal,  was  to  have  advanced  or  allotted  to  him  out  of  the  funds  accruing  to 
the  society  the  sum  of  101,  for  every  share  held  by  him.  The  society  was  not 
registered  under  the  Companies  Act,  1862 : — 

Jleldy  that  the  society  was  illegal  by  reason  of  the  provisions  of  the  Companies 
Act,  1862,  8.  4,  which  prohibits  the  formation  of  any  company,  association,  or 
partnership  consisting  of  more  than  twenty  persons  for  the  purpose  of  carrying 
on  any  business  (other  than  banking)  that  has  for  its  object  the  acquisition,  of 
gain  by  the  company,  association,  or  partnership,  or  by  the  individual  members 
thereof,  unless  registered  as  a  company  under  the  Act: 

Held  also,  that  a  promissory  note  given  by  a  member  to  the  trustee  of  the 
society  to  secure  a  sum  of  money  advanced  to  such  member  under  the  rules  of 
the  society  was  invalid,  and  no  action  could  be  maintained  thereon. . 


Appeal  from  the  decision  of  the  jadge  of  the  Suffolk  ooonty 
conrt. 

'  The  facts  safficiently  appear  from  the  judgment  The  judge 
nonsuited  the  plaintiff,  and  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection  having  been  obtained, 

June  20.  Laostan,  shewed  cause.  This  society  clearly  comes 
within  the  prohibition  of  25  &  26  Yict.  c.  89,  s.  4.  It  carries  on 
the  business  of  lending  money  for  the  acquisition  of  gain  by  the 
members,  and  it  is  immaterial  that  the  business  is  carried  on 
among  the  members  themselves :  In  re  Padstow  ToUd  Low  and 


V. 

HAHXom). 
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1882  CoUisian  Assurance  Association.  (1)  Moreover,  in  certain  events 
jENNiKoaT  the  funds  may  by  the  rules  be  lent  to  other  similar  societies  at 
interest.  The  intended  result  of  the  operations  of  the  society 
must  be  gain  to  the  members. 

[He  also  cited  Bear  v.  Bromley  (2) ;  Smith  v.  Anderson  (3) ; 
Sykes  V.  Beadon  (4) ;  De  Begnis  v.  Armistead.  (5)] 

Poyser^  supported  the  rule.  The  case  of  In  re  Padstow  Total 
Loss,  dte,,  Association  (1)  does  not  govern  the  present.  The 
decision  there  was  that  the  association  being  prohibited  by  the 
Act  could  not  be  wound  up  after  the  manner  of  a  legal  company ; 
the  law  would  not  regard  or  treat  it  as  an  association.  Assuming 
that  this  society  is  as  a  society  illegal,  yet  there  is  nothing  illegal 
in  this  transaction  so  as  to  prevent  the  individual  to  whom  the 
note  has  been  given  from  suing  upon  it  to  recover  money  lent. 
It  is  submitted  however  that  this  society  is  not  a  society  carrying 
on  business  within  the  meaning  of  25  &  26  Yiot.  c.  89,  s.  4.  The 
section  contemplates  the  carrying  on  of  some  business  in  the 
ordinary  mercantile  sense.  This  is  an  association  the  primary 
object  of  which  is  the  saving  of  money  by  mechanics.  It  is 
analogous  to  a  benefit  building  society.  It  is  contended  that  the 
case  is  governed  by  the  decision  in  Smith  v.  Anderson.  (3) 

Cur.  adv.  vuU. 

July  1.  The  judgment  of  the  Court  (Field  and  Cave,  J  J.)  was 
delivered  by 

Cave,  J.  This  is  an  action  brought  by.  the  plaintiff  against 
the  defendant  to  recover  the  balance  remaining  xmpaid  on  a 
promissory  note  for  102.  made  by  the  defendant  in  favour  ^of  the 
plaintifil  At  the  trial  the  defendant  admitted  that  the  signature 
to  the  note  was  his,  but  set  up  as  a  defence  that  the  plaintiff  had 
no  beneficial  interest  in  the  note  or  the  money  claimed  in  the 
action,  but  was  suing  only  on  behalf  of  and  as  trustee  for  the 
Ipswich  Mechanics  Mutual  Benefit  Society,  by  which  society  the 

(1)  20  Ch  D.  137.  (3)  15  Ch.  D.  247. 

(2)  18  Q.  B.  271.  (4)  11  Oh.  D.  170. 
(5)  10  Bing.  107. 
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money  had  been  lent  to  the  defendant,  and  which  it  was  alleged  1882 
was  an  association  formed  contrary  to  25  &  26  Yict  c.  89,  s.  4.  jmiama 
That  section  enacts  that  "no  company,  association,  or  partner-  hj^^^okd. 
ship  consisting  of  more  than  twenty  persons  shall  be  formed  for 
the  purpose  of  carrying  on  any  business  (other  than  banking)  that 
has  for  its  object  the  acquisition  of  gain  by  the  company,  associar 
tion,  or  partnership,  or  by  the  individual  members  thereof,  unless 
it  is  registered  as  a  company  under  that  Act."  There  are  three 
points  for  our  consideration :  1st,  whether  the  society  in  question 
is  an  illegal  association  within  the  Act.  If  it  is  so,  then,  2ndly, 
whether  the  society  could  have  recovered  in  an  action  if  they  had 
lent  the  money  and  taken  the  note  in  the  names  of  the  individual 
members ;  and  if  they  could  not,  Srdly,  whether  the  plaintiff  can 
sue  as  a  trustee  for  them.  From  the  rules  and  regulations  of  the 
society  it  appears  that  certain  persons  exceeding  twenty  in  number, 
whose  names  were  inserted  in  the  book  of  the  society  containing 
the  number  or  amount  of  their  respective  shares,  had  agreed  to 
become  members  of  the  society,  and  had  for  their  mutual  benefit 
raised  by  subscription  a  sum  of  money,  and  had  agreed  by  further 
monthly  subscriptions  and  payments  to  raise  further  sums  of  money, 
all  the  money  so  raised  having  been  raised  with  the  intention  of 
afterwards  lending  or  advancing  the  same  to  such  members  of  the 
society  as  should  be  entitled  to  receive  the  same  under  the  rules 
thereof  on  such  security  as  should  be  approved  by  the  committee, 
at  interest  at  the  rate  of  5  per  cent.,  in  the  proportions  in  such 
manner  and  under  such  regulations  as  were  contained  in  the 
rules,  so  that  ultimately  every  member  of  the  society  who  should 
not  withdraw  his  share  under  the  rule  to  that  effect  should  have 
advanced  or  allotted  to  him  the  sum  of  102.  for  every  share  he 
should  hold  therein.  It  further  appeared  that  there  were  400 
shares  of  101.  each,  of  which  no  member  could  hold  more  than 
twenty.  Each  member  pays  a  monthly  subscription,  and  when 
these  subscriptions  amount  to  the  sum  of  52.,  such  sum  is  put  up 
for  sale  and  the  highest  bidder  is  the  purchaser  and  receives  the 
52.  on  loan  at  interest  at  the  rate  of  6  per  cent,  subject  to  the 
proviso  that  no  member  can  receive  on  loan  more  than  the 
nominal  amonnff  of  his  shares.  Should  there  be  no  bidders  for 
the  loans  the  money  in  hand  may  be  allotted  by  ballot,  or  the 


228  QUEEN'S  BENCH  DIVISION.  VOL.  IX. 

1882  committee  elected  annually  by  the  members  may,  if  they  think 
JmraivQB  ^^*  ^^^^  ^^^  money  to  other  similar  societies  at  the  rate  of  5  per 
^^         cent,  repayable  on  demand. 

By  rule  14  it  was  proyided  *'  that  a  trustee  be  appointed  for 
this  society  in  whose  name  alone  all  securities  shall  be  made  and 
taken,  and  by  whom  or  in  whose  name  all  actions  or  other  pro- 
ceedings shall  be  commenced  for  the  recovery  of  any  of  the  funds, 
securities,  books,  or  other  papers  of  or  belonging  to  the  society : 
and  the  society  shall  have  power  at  any  time  to  displace  him  from 
his  office  without  notice — ^that  such  trustee  shall  be  allowed  to 
resign  his  office  whenever  he  shall  think  fit  so  to  do,  he  giving 
two  months  previous  notice  of  his  intention  to  the  secretary  of  the 
society  for  the  time  being ;  but  he  shall  be  fnUy  reimbursed  all 
damages,  costs,  and  expenses  which  he  shall  sustain  or  in  any 
manner  incur  by  reason  or  in  consequence  of  such  appointment, 
and  that  such  trustee  shall  permit  his  name,  and  upon  his  decease 
the  names  of  his  executors  and  administrators,  to  be  used  in  any 
proceedings  to  be  taken  by  him  or  them  in  any  matter  relating  to 
the  society,  and  that  he  or  his  executors  or  administrators  shall 
not  at  any  time  release  nor  become  nonsuit  in  any  action  or  actions 
that  may  at  any  time  become  commenced  or  prosecuted  in  his  or 
their  name  or  names,  or  do  any  act  to  delay  or  protract  such 
action  or  other  proceeding,  and  shall  on  his  removal  from  or 
resignation  of  the  said  office  of  trustee  of  the  said  society  forth- 
with deliver  over  to  such  person  as  the  committee  shall  appoint 
all  and  every  the  papers,  securities^  or  documents  in  his  custody 
relating  to  the  said  society." 

The  defendant  in  this  action  is  a  member  of  the  society,  and 
has  received  a  loan  of  lOZ.  pursuant  to  the  rules,  in  order  to  secure 
which  the  promissory  note  sued  on  was  made  by  him  and  given 
to  the  plaintiff,  the  trustee  of  the  society,  who,  in  accordance  with 
the  rules,  brought  this  action  to  recover  the  amount  remaining 
unpaid  on  the  note. 

We  are  of  opinion  that  this  case  is  governed  by  In  re  PiidsUno 
Total  Loss  anc^  CoUimn  Asmranoe  Assoeiation.  (1)  There  is  here 
an  association  of  more  than  twenty  persons  formed  for  the  purpose 
of  carrying  on  the  business  of  money  lending,  such  business  clearly 

(1)  20  Ch.  D.  137. 
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haying  for  its  object  the  acquisition  of  gain  by  the  individual       1882 
members  thereof.    It  is  true  that  the  business  of  the  association     jxnsings  ' 
is  not  to  lend  money  generally,  but,  primarily  at  least,  only  to    h^qj^,,^ 
members  of  the  association ;  but  the  case  cited  above  shews  that 
that  makes  no  difference.    Those  members  of  the  association  who 
are  anxious  to  obtain  loans  will  bid  against  one  another  for  the 
money  which  is  put  up  for  sale  in  accordance  with  the  rules,  and 
the  purchase-money  will  be  the  source  of  gain  to  the  individual 
shareholders.     The  association  is,  therefore,  one  which  is  for- 
bidden by  the  4ih  section  of  25  &  26  Yict.  c.  89. 

If,  as  we  hold  is  the  case,  the  association  is  forbidden  by  the 
Act  in  question,  it  follows  that  all  contracts  made  directly  for  the 
purpose  of  carrying  on  the  business  of  the  association  are  illegal. 
In  this  case  the  business  of  the  society  is  to  lend  money,  and 
consequently  the  loan  to  the  defendant  was  made  in  pursuance  of 
an  illegal  object,  and  the  note  sued  on  was  given  for  an  illegal 
consideration,  and  cannot  be  sued  upon  either  by  the  society  or 
by  any  one  suing  as  a  trustee  for  the  society,  or  even  by  any  one 
suing  for  his  own  benefit  if  he  took  the  note  with  a  knowledge 
that  it  was  given  for  an  illegal  consideration. 

The  judgment  of  the  county  court  judge  therefore  was  right, 
and  the  appeal  must  be  dismissed  with  costs. 

Bute  d%9charged. 

Solicitors  for  plaintiff:  Aldridffe,  Thorn,  dt  Morris. 
Solicitor  for  defendant :  A.  A.  Watts. 

E.L. 
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1882         BROWN  v.  THE  MANCHESTER,  SHEFFIELD,  AND  LINCOLNSHIRE 
Aprili.  RAILWAY  COMPANY. 


RaUway^Carrier^BaUway  and  Canal  Traffic  Ad,  1854(17  ^  18  Vict,  c  31), 
8.  7 — Alternative  Rates — Special  Condition  excluding  ail  Liability, 

The  plaintiff,  a  fish  merchant,  signed  a  contract  bj  which,  in  consideration  of 
the  defendants,  a  railway  company,  carrying  his  fish  at  a  rate  one-fifth  less  than 
the  ordinary  rate,  he  agreed  to  free  the  defendants  from  ''all  liability  for  loss  or 
damage  by  delay  in  transit  or  from  whatever  cause  arising."  Owing  to  pressure 
of  business  the  fish  of  the  plaintiff  and  others  was  some  hours  late  in  starting, 
and  reached  London  too  late  for  the  market : — 

EM,  that,  as  the  defendants  carried  at  alternative  rates,  the  condition  was  just 
and  reasonable,  although  it  was  absolute  and  contained  no  exception,  and  would 
in  the  absence  of  alternative  rates  have  been  unjust  and  unreasonable. 

Appeal  on  Special  Case  stated  by  the  oounty  conrt  judge  at 
Great  Grimsby,  the  material  facts  of  which  were  as  follows : — 

The  plaintiff  was  a  fish  merchant  carrying^'on  business  at  Great 
Grimsby,  and  had  for  some  years  been  in  the  habit  of  delivering 
to  the  defendants  consignments  of  live  codfish  to  be  carried  to 
London  for  the  Billingsgate  Market.  The  practice  was  to  stun  the 
fish  before  they  were  fetched  away  by  the  company's  servants ;  and 
that  they  should  in  the  ordinary  course  be  despatched  from  Great 
Grimsby  by  the  mail  train  at  8.13  P.H.,  or  by  the  fish  train  at 
8.40  P.M.9  so  as  to  reach  Billingsgate  before  the  opening  of  the 
market  at  5  A.]ff. 

On  the  28th  of  December,  1880,  the  plaintiff  signed  the  follow- 
ing "  risk  note  " : 

<<  Manchester,  ShefiSeld,  and  Lincolnshire  Bailway. 

"Risk  Note. 

**  Grimsby  Docks  Stations,  28th  Dec.,  1880. 

"  Mr.  Henry  Brovm. 

"*  Fish  Traffic' 

<'  Sir, — ^I  beg  to  inform  you  that  to  parties  willing  to  free  and 
relieve  this  company  and  the  other  railway  companies  over  whose 
lines  fish  may  be  forwarded  from  any  of  our  stations  from  all 
liability  for  loss  or  damage  by  delay  in  transit  or  from  whatever 
other  cause  arising,  the  company  agree  that  the  rates  charged 
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wiU  be  one-fifth  lower  than  where  no  such  undertaking  as  the        1882 

annexed  is  granted.                                                                               bbown 
"  I  am.  Sir,  v> 

^  For  and  on  behalf  of  the  companyi  akd 

**  Your  obedient  servant,  EiOLWArOo. 

"  James  Beed." 

"28th  Dec  1880. 

"Sir, — ^In  reference  to  the  above,  I  request  that  yon  will 

forward  all  fish  delivered  by  me  or  on  my  account  from  any  of 

your  stations  at  the  lower  rate,  and  I  undertake  and  agree  to  free 

and  relieve  the  railway  companies  from  all  claims  or  liability  for 

loss  or  damage. 

'^  This  undertaking  to  remain  in  force  from  the  present  date 

ontil  the  81st  of  December,  1885. 

"lam.  Sir, 

"  Tour  obedient  servant, 

**  Henbt  William  Bbown. 
'^JTr.  Beed, 

**  Grimsby  Docks  Station, 

'<  M.  S.  &  L.  Bailway  Company. 

«  Witness,  W.  H.  Watonson." 

The  whole  of  the  risk  note,  excepting  the  signatures,  date,  and 
address,  is  a  lithograph  form  supplied  by  the  defendants. 

On  the  13th  of  April,  1881,  two  days  before  Good  Friday,  the 
quantity  of  fish  delivered  by  the  merchants  at  Great  Grimsby  to 
the  defendants  for  carriage  was  very  large,  and  in  excess  of  any 
previous  year  at  the  same  season;  but  the  defendants  did  not 
refuse  to  accept  any  consignments  or  make  any  special  provision, 
except  by  engaging  additional  men  to  load  the  fish,  for  sending  off 
the  live  fish  for  Billingsgate,  so  that  it  should  arrive  in  time  for 
the  market ;  nor  did  they  give  any  warning  of  the  state  of  matters 
to  the  plaintiff.  The  plaintiff  therefore  stunned  his  fish,  and 
packed  them  ready  to  be  hauled  away  by  the  defendants  and 
despatched  to  London. 

The  plaintiff's  fish  were  despatched  by  a  special  fish  train  at 
3.25  A.M.  on  the  14th  of  April  instead  of  by  the  8.40  p.m.  on  the 
13th ;  they  were  therefore  too  late  for  the  Billingsgate  Market ; 
and  it  was  agreed  that  the  plaintiff  thereby  suffered  a  loss  of  12. 
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1882  The  plaintiff's  fish  might  have  been  despatched  at  the  ordinary 

Bbowh      time  had  all  the  yans  for  London  been  drawn  from  out  of  the 

HAHCHEnzB  g®^®'*!  °^®^  ^^  trucks  and  yans  laden  with  fish  standing  ready 

SH^rar     ^^'  despatch  to  all  parts  of  the  country ;  but  to  haye  taken  this 

RinwAT  Go:  course  would  haye  still  further  delayed  the  despatch  of  all  the 

other  fish  trains,  and  would  haye  caused  additional  expense  to  the 

defendants. 

The  county  court  judge  held  that  the  defendants  had  failed  to 
justify  the  delay,  and  that  they  were  not  protected  by  the  risk 
note,  but  he  stated  a  special  case. 

It  was  admitted  during  the  argument  that  there  was  a  pub- 
lished legal  rate,  haying  no  conditions  attached  to  it»  which 
left  the  company  liable  as  common  carriers. 

Gidlyt  Q'C.  {C.  A.  BuBseU,  with  him),  for  the  defendants.  There 
was  a  reasonable  alternatiye  put  before  the  plaintiff,  and  the  con- 
signment note  was  the  contract  which  those  desirous  of  haying 
the  benefit  of  the  reduction  of  one-fifth  signed.  Where  there  are 
alternatiye  rates,  the  condition  exempting  the  carrier  from  liability 
when  carrying  at  the  lower  rate  is  just  and  reasonable :  Lewis  y. 
Oreat  Western  By.  Co.  (1) ;  although  where  no  option  whateyer  is 
giyen  to  the  sender  such  a  condition  is  held  to  be  unreasonable : 
Booth  y.  North  Easterry  By.  Co.  (2) 

[He  also  cited  Peek  y.  North  Staffordshire  By.  Co.  (3) ;  Ashenden 
y.  London,  Brighton^  and  South  Coast  By.  Co.  (4) ;  Simons  y.  Qreai 
Western  By.  Co.  (5)] 

CyrU  Dodd  {Webster,  Q.C,  with  him),  for  the  plaintiff.  The 
fact  of  there  being  an  alternatiye  rate  does  not  make  a  condition' 
just  and  reasonable  which  in  itself  is  unjust  and  unreasonable ; 
here  the  condition  is  unlimited,  there  being  no  exception  eyen  for 
wilful  misconduct;  such  a  condition  has  neyer  yet  been  held 
reasonable.  The  defendants  relied  on  Olenister  y.  Oreat  Western 
By.  Co.  (6)  at  the  trial ;  but  the  condition  in  that  case  expressly 
excepted  wilful  misconduct.  No  reasonable  alternatiye  has  been 
offered  to  the  plaintiff,  but  only  an  option  between  the  parlia- 

(1)  3  Q.  B.  D.  196.  (4)  5  Ex.  D.  190. 

(2)  Law  Bep.  2  Ex.  173.  (5)  18  C.  B.  805. 

(3)  10  H.  L.  0.  473.  (6)  29  L.  T.  (N.S.)  423. 
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mentary  rate,  which  any  one  can  have,  and  the  rate  relieying        1882 
the  defendants  of  all  liability ;  this  is  no  real  option ;  there      bbown 

must  be  an  option  of  something  better  than  the  parliamentary  y^^^ggj^ 

rate.  „  ^^ 

SHEFFIELD 

Secondly,  not  starting  is  not  a  **  delay  in  transit,"  and  is  there-  Bailway  Co. 
fore  not  covered  by  the  condition. 

[He  also  cited  MeMawus  y.  Laneashire  and  Yorkshire  By. 
Co.  (1) ;  AUday  v.  Oreal  Western  By.  Co.  (2) 

Uathew,  J.  The  only  point  which  it  is  necessary  for  us  to 
conBider  is,  whether  the  liability  of  the  defendants  has  been 
extinguished  by'  the  terms  of  the  special  contract.  If  that 
contract  stood  alone,  probably  there  would  be  no  doubt  that  it 
would  be  unreasonable.  It  is  in  form  a  letter  sent  to  the 
customer,  and  assented  to  by  him.  [The  learned  judge  here 
read  the  contract.]  The  difficulty  suggested  itself  to  us  that  the 
£EU5ts  given  in  evidence  and  those  contained  in  the  case  did  not 
disclose  what  were  the  other  rates  referred  to  in  the  document. 
Thereupon  counsel  very  properly  agreed  to  the  effect  that  there 
were  certain  public  legal  rates  available  to  the  customers  of  the 
defendants,  and  that  customers  who  sent  goods  at  those  rates  had 
no  conditions  imposed  upon  them  in  restriction  of  the  defendantd* 
liability,  the  defendants  remaining  liable  as  common  carriers. 
The  customer  could,  in  fact,  have  demanded  that  the  defendants 
should  carry  as  common  carriers,  and  be  liable  to  all  the  risks 
attached  to  such  carriage.  But  the  defendants  proposed  to  the 
plaintiff  the  terms  which  I  have  read,  and,  in  consideration  of  his 
accepting  those  terms,  agreed  to  carry  his  goods  at  one-fifth  less 
than  the  rate  which  they  would  otherwise  have  charged ;  and  to 
these  terms  the  plaintiff  agreed.  The  meaning  of  the  agreement 
seems  to  me  perfectly  clear,  although  Mr.  Dodd  used  considerable 
ingenuity  in  endeavouring  to  shew  that  it  meant  something 
entirely  different.  The  question  for  us  is  whether  that  agree- 
ment is  reasonable  or  not ;  and  there  are  many  facts  in  the  case 
which  are  elements  for  us  to  consider  in  determining  that  ques- 
tion, and  which  are  evidence  of  the  reasonableness  of  the  agree- 

(1)  4  H.  &  N.  327.  (2)  6  B.  &  a  €03. 
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1882       meat    In  the  first  place,  it  is  clearly  made  oat  that  the  plaintiff, 
Bbown~  the  customer,  had  an  alternative;  he  was  not  compelled  to  send 
KAX0BE9TEB  ^^  ^  oortaiu  rate.    Secondly,  he,  being  a  fish  merohant,  entered 
AMD        ixito  an  agreement  affecting  his  business,  and  it  is  found  that  all 
BAiLiTATOb.  dealers  in  fish  are  in  the  habit  of  entering  into  similar  agree- 
ments.   Farther,  the  plaintiff,  admitted  that  he  had  made  a 
considerable  saving  by  sending  his  fish  at  this  rale,  and  that  he 
knew  what  were  the  ordinary  rates  and  the  advantages  of  the 
lesser  rate.    It  is,  therefore,  a  question  of  fact  whether  the  con- 
dition is  reasonable  or  not,  and  in  my  judgment  it  is  reasimable. 
I  wish  to  add  that  although  the  damage  in  the  present  case  arose 
from  delay  in  starting  the  train  from  the  forwarding  station,  I 
am  clearly  of   opinion  that    such  damage  comes  within  the 
meaning  of  **  damage  caused  by  delay  in  transit." 

Oaye,  J.  I  am  of  the  same  opinion.  The  only  question  is 
whether  the  condition  is  just  and  reasonable.  There  is  some 
-difficulty  in  understanding  whaf  just"  means,  and  I  construe  it 
in  a  sense  fiEivourable  to  the  sender  by  making  it  depend  on  the 
question  whether  the  contract  was  to  his  advantage.  I  think 
it  clear  that  the  Railway  and  Oanal  Traffic  Act  contemplates  that 
there  may  bo  a  condition  exempting  the  carrier  from  all  liability, 
which  nevertheless  may  be  just  and  reasonable;  and  the  justice 
and  reasonableness  of  the  condition  depend  on  what  the  sender 
gets  in  exchange  for  the  company's  liability  as  common  carriers 
which  he  gives  up.  If  there  were  only  one  rate,  and  the  condition 
were  that  the  company  would  not  be  answerable  at  all,  such  a 
condition  would  be  unjust.  But  that  is  not  the  present  case. 
Here  the  sender  has  the  alternative  and  option  offered  him  of 
sending  his  goods  at  the  ordinary  rate  and  on  the  ordinary  terms 
as  to  liability,  or  of  sending  them  at  a  reduction  of  one-fifth, 
which  is  offered  him  on  condition  of  his  freeing  the  company  from 
«11  liability.  Is  it  expedient  for  him  to  accept  tliis  offer?  If  it 
is,  we  cannot  say  that  it  is  unjust  or  unreasonable.  We  are  not, 
indeed,  to  consider  whether  it  is  expedient  for  the  company ;  the 
legislature  contemplates  that  a  railway  company  can  take  care  of 
itself.  But  is  it  expedient  for  the  sender  ?  On  this  point  we  have 
as  strong  evidence  as  can  be  asked  for.     The  plaintiff,  a  man  of 
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badness  with  a  peoaniary  interest  ia  getting  hid  &h  to  market       1682 
to  his  own  greatest  advantage^  thought  it  to  his  advantage  to     .  shown 
aeoept  the  company's  offer,  and  to  take  a  reduction  in  i\^e  rate  of  MAHGHE9rMB 
carriage  rather  than  keep  to  the  ordinary  rate  and  lii^bility.    a„^P 
In  my  opinion  the  condition  was  jost  and  reasonable.  Bailway  Co. 

Dodd  asked  for  leave  to  appeal,  which  was  granted. 

Judgment  for  the  defendants,  with  costs. 

Solicitors  for  plaintiff:  BoUU  A  Sons,  for  EciOit  d  Sons,  EuU. 
Solicitors  for  defendants:  Cunliffe,  Beaumont,  &  Bavenport,  for 
R.  lAngard  Monk,  Manehester. 

J.  R. 


BABBAGE  v.  COULBURK.  March  9. 

JjatuBord  and  Tenant — Furnished  House — Agreement  to  deliver  up  House  and 
Furniture  and  pay  Sum  for  Damage  to  he  ascertained  hy  Vatuer^^Con^ 
ditton  Precedent, 

Where  by  a  written  agreement  a  tenant  of  a  famished  house  agrees  at  the  ex- 
piration of  the  tenancy  to  delirer  up  pOBsession  of  the  honse  and  the  furniture 
in  good  Older,  and  in  the  event  of  loss,  damage,  or  breakage,  to  make  good  or 
pay  for  the  same,  the  amount  of  such  payment  if  disputed  to  be  settled  by  two 
valuers,  the  settlement  of  the  amount  of  the  payment  by^the  valuers  is  a  con- 
dition precedent  to  the  right  of  the  landlord  to  bring]  an  action  in  respect  of  the 
dilapidations. 

Thb  plaintiff,  by  agreement  in  writing,  let  to  the  defendant  a 
fnmisbed  honse  with  garden  at  a  certain  rent,  and  the  defendant 
agreed,  inter  alia^  *'  to  keep,  and  at  the  expiration  of  his  tenancy, 
to  qnit  and  deliyer  np  qniet  and  peaceable  possession  of  the  resi- 
dence, gardens^  and  grounds,  with  the  famiture  and  effects,  in 
accordance  with  the  inventory  aforesaid,  in  as  good  order,  state,  and 
condition  as  the  same  are  on  his  taking  possession  (reasonable  nse 
and  wear  and  accidental  damage  by  fire,  storm,  or  tempest  only 
excepted),  and  in  the  event  of  any  loss,  damage,  or  breakage,  other- 
wise than  herein  provided  for,  the  same  to  be^made  good  or  paid 
for  by  the  tenant,  the  amount  of  such  payment,  if  in  dispute,  to 

R  2  2 


1882  be  referred  to  and  settled  by  two  valuers,  one  to  be  appointed  by 
Babbaoe  the  landlord  and  the  other  by  the  tenant  or  their  umpire  in  the 
CouLBVRN.  usual  way/'  After  the  determination  of  the  defendant's  tenancy, 
the  plaintiff  employed  a  surveyor  to  ascertain  the  amount  of  dilapi- 
dations, which  the  surveyor  fixed  at  13Z.  ISs.  The  plaintiff  brought 
an  action  to  recover  tUs  sum  and  the  expenses  of  the  surveyor 
and  the  balance  of  the  rent  remaining  unpaid.  The  rent  was  paid 
into  court,  but  as  regarded  the  claim  for  dilapidations,  the  defend- 
ant pleaded  that  the  ascertaining  of  the  amount  in  the  manner 
provided  for  by  the  agreement  was  a  condition  precedent  to  the 
plaintiff's  right  to  sue.  The  issue  was  sent  for  trial  in  the  West- 
minster county  court  under  s.  26  of  the  County  Courts  Act  of 
1856  (19  &  20  Yict.  c.  108).  The  county  court  judge  decided  in 
favour  of  the  defendant*  The  plaintiff  obtained  a  rule  nisi  for  a 
new  trial. 

Smnfen  Eady^  shewed  cause.  This  case  is  within  the  principle 
of  Scott  V.  Avery  (1) ;  there  are  not  two  separate  and  independent 
stipulations.  The  agreement  is  to  pay  such  a  sum  for  damage 
as  the  valuers  should  award.  Dawson  v.  Fitzgerald  (2)  will  be 
relied  on  by  the  other  side,  but  is  distinguishable;  in  that 
case  there  was  one  covenant  not  to  keep  an  excessive  number  of 
rabbits,  and  a  separate  covenant  that,  if  he  did,  the  defendant 
would  pay  a  fair  and  reasonable  sum  as  compensation,  to  be 
ascertained  in  a  certain  way. 

W.  H.  Clay,  in  support  of  the  rule.  Datvsan  v.  Fitzgerald  (2) 
is  in  point.  There  is  here  an  agreement  to  deliver  up  the  pre- 
mises in  good  order,  and  a  subsequent  and  separate  agreement  to 
refer,  and  an  action  is  maintainable  for  breach  of  the  former. 

Field,  J.  This  rule  must  be  discharged.  I  think  that  the 
county  court  judge  was  right  in  holding  that  the  action  was  not 
maintainable  until  the  amount  of  the  payment  for  damage  had 
been  ascertained  by  two  valuers  or  their  umpire.  We  have  only 
to  find  out  the  intentions  of  the  parties  from  the  language  used 
by  them,  as,  in  the  construction  of  wills,  we  must  look  at  the  lan- 
guage of  the  particular  will.     In  a  furnished  house  other  than 

(1)  5  H.  L.  C.  811.  (2)  1  Ex.  D.  257. 
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reasonable  damage  by  wear  and  tear  will  happen,  and  such  con-       1882 
tingencies  should  be  provided  for  by  the  landlord  and  tenant,     babbage 
There  may  of  course  be  an  absolute  and  positive  covenant  not  to    qq^i^^^.j,^ 
do  an  act,  as  there  was  in  Dawson  v.  FUzgerald  (1) ;  but  in  the 
present  case  I  think  there  was  no  such  independent  covenant.    I 
agree  with  the  reasoning  of  Bramwell,  B.,  in  his  judgment  in 
Dawson  v.  Fitzgerald  (2)  in  the  Court  below ;  but  in  that  case  the 
result  was  different,  because  there  was  an  independent  covenant 
to  pay  a  fair  and  reasonable  compensation,  while  here  there  is 
only  a  covenant  to  pay  a  sum  ascertained  by  valuers. 

HuDDLESTON,  B.  The  question  in  all  these  cases  is  whether  or 
not  there  are  separate  and  independent  covenants ;  a  covenant 
that  an  act  shall  or  shall  not  be  done,  and  a  covenant  to  refer. 
Here  the  defendant  agreed  to  deliver  up  the  famiture  in  a  certain 
condition,  and  agreed,  not  independently  to  refer,  but  to  deliver 
up  the  furniture  and  pay  any  sum  awarded  by  the  valuers.  The 
rule  must  be  discharged. 

Rule  discharged^  with  easts.  (3) 

Solicitors  for  plaintiff:  Freeman  dk  Bothamley. 
Solicitor  for  defendant :  G.  F.  Emmott. 


(1)  1  Ex.  D.  257.  (2)  Law  Rep.  9  Ex.  10. 

(3)  Affirmed  on  appeal,  May  8. 


J.  R. 
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18^  DAVIBS,  Afpkllakt  ;  EYANS*  BssrosDKzrr. 

^^*^  _  _  Batiardif—JffiliaUQn  Order-^-Arrmrs — DiaereUan  of  JmUon  to  en^orot  Pay* 
menial  A  8  Vict,  c  101,  s.  5—35  A  36  Viet.  e.  65,  «.  4. 

By  7  &  8  Vict  c.  101,  &  5,  all  money  payable  under  a  bastardy  order  "  aball 
be  dne  and  payable  to  the  mother  of  tbe  bastard  ehild  in  respect  of  such  time  and 
so  long  as  she  lives.  ..."  By  35  &  36  Vict  c.  65,  s.  4,  if  it  be  made  to  appear 
to  any  one  justice  that  any  smn  to  be  paid  in  parsuanee  of  such  order  has  not 
been  paid,  snch  justice  may,  by  warranty  cause  the  putative  &ther  to  be  brooght 
up  before  any  two  justices,  and  in  case  he  neglect  or  refuse  payment  they  may 
by  warrant  direct  the  sum  to  be  recovered  by  distress,  and  may  detain  him  until 
the  return  to  the  warrant  of  distress ;  but  if  on  the  retuin,  or  by  admission,  it 
appear  that  no  sufiScient  distress  can  be  had,  they  may,  if  they  see  fit,  cause  him 
to  be  committed : — 

Held,  by  Grove,  J.,  that  the  enforcement  by  the  jastices  of  the  payment  of 
sums  dae  under  soch  order  is  disoetionary.  By  Huddleston,  B^  that  the  jastices 
an  bound  to  enforce  it 

Case  stated  by  jastices  of  Cardigansliire  under  20  &  21  Viet, 
c.  43,  and  the  Summary  Jurisdiction  Act^  1879,  s.  33. 

The  Case  originally  stated  set  forth  the  material  parts  of  a 
bastardy  order  in  the  usual  form  for  the  payment  by  the  respon- 
dent as  the  putative  father  of  a  bastard  child  to  the  appellant^  the 
mother  of  the  child,  of  the  sum  of  2s.  6d.  per  week,  and  alleged  that 
it  was  admitted  that  11.  was  in  arrear  and  had  not  been  paid  to  her, 
although  the  respondent  was  able  to  pay,  and  that  the  appellant 
since  the  making  of  the  order  had  become  the  wife  of  John  Davis, 
and  that  she  was  still  living  with  him  as  his  wife  and  that  he  was 
able  to  maintain  the  child.  The  question  then  raised  for  the 
opinion  of  the  Court  was,  whether  the  order  of  justices  could  be 
enforced  against  the  respondent  by  distress  or  committal  to  prison, 
as  the  appellant  had  resided  with  her  husband  and  he  was  able  to 
maintain  the  child. 

The  present  Further  Case  recited  that  the  Case  originally  stated 
came  on  for  argument  before  the  Court  on  the  29th  of  November, 
1881,  and  upon  the  hearing  it  was  ordered  that  the  order  of  the 
justices  could  be  enforced  against  the  respondent  by  distress  war-' 
rant  or  committal  to  prison  under  the  circumstances,  but  that  if 
the  justices  had  intended  to  ask  the  Court  whether  they,  the 
justices,  were  bound  to  enforce  the  order  by  distress  warrant  or 


Eyaks. 


VOL.  IX.  4].UEEl!rS  BENCH  BIYISION.  239 

committal,  or  bad  any  discretion  in  the  matter,  they  were  to  return       1682 
the  case  to  the  Court  amended  by  the  addition  of  that  qaestion.         daysb 

The  justices  submitted  for  the  further  opinion  of  the  Court 
the  following  question :  YThether  the  justices  were  bound  to 
enforce  the  order  against  the  putative  father  of  the  bastard  child 
by  warrant  of  distress  or  committal,  or  whether  they  had  any 
discretion  in  the  matter. 

Willia  Bund,  and  W.  Evans,  for  the  appellant  By  7  &  8  Vict 
c  101,  s.  5,  all  money  payable  under  any  bastardy  order  "  shall 
be  due  and  payable  "  to  the  mother  of  the  bastard  child ;  and  the 
proviso  that  no  order  shall  be  of  any  force  after  the  marriage  of 
the  mother  is  repealed  by  35  &  36  Vict  c.  65  (the  Bastardy  Law 
Amendment  Act,  1872),  Sched.  1.  By  s.  4  of  that  Act,  if  any  sum 
due  under  the  order  is  unpaid  a  justice  may  issue  a  warrant  to 
apprehend  the  putative  father,  and  two  justices  may  direct  the  sum 
to  be  recovered  by  distress,  and  in  default  of  distress  may,  if  they 
see  fit,  imprison  him.  The  justices  must  enforce  the  order,  they 
have  only  a  discretbn  as  to  the  mode  of  enforcement  *^  The  word 
'may'  is  capable  of  different  constructions,  and  has  in  certain 
cases  been  construed  as  meaning  *  must':"  per  Field,  J.,  in  Beg. 
V.  Barclay.  (1)    It  should  be  so  construed  in  s.  4. 

The  respondent  did  not  appear. 

HuDDLESTON,  B.  I  am  of  opinion  that  the  justices  are  bound 
to  enforce  the  order,  and  either  to  issue  a  warrant  of  distress,  or, 
in  defiEtult  of  distress,  a  warrant  of  commitment.  I  think  this  point 
has  been  already  decided  in  Hardy  v.  Atherton  (2),  in  which  my 
Brother  Hawkins  and  I  came  to  the  conclusion  that  the  justices 
had  no  discretion  to  refuse  to  enforce  the  order,  I  saying  *'  I  think 
the  justices  have  no  such  discretion  as  has  been  suggested ;"  and 
I  came  to  that  conclusion  on  the  words  of  the  Act  and  after  taking 
fully  into  consideration  the  observations  of  Lush,  J.,  in  Staeey  v. 
LinteU  (3)  and  of  Field,  J.,  in  Sotheron  v.  Scott  (4),  which  were 
commented  upon  in  our  judgments.  [The  learned  judge  referred 
to  them.j    My  Brother  Hawkins  agreed  with  me,  and  evidently 

(1)  8  Q.  B.  D.  308,  312.  (3)  4  Q.  B.  D.  291. 

(2)  7  Q.  B.  D.  264.  (4)  6  Q.  B.  D.  518. 
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1882        did  not  agree  with  the  remarks  made  by  Lnshy  J.,  in  Siacey  y. 
Bayies  "  Lintdl.  (1)    Eardy  v.  AJtherUm  (2)  is  I  think  conclusive.    Bat,  if 
EYA19S.      ^^  question  is  to  be  reopened,  I  again  say  that  it  is  clear  from  the 
words  of  the  statute  that  the  justices  had  no  discretion  to  refuse 
enforcement  of  the  order.  Originally  an  a£Sliation  order  was  made 
in  relief  of  the  parish.    The  payment  was  made  to  the  overseers 
of  the  poor  for  the  maintenance  of  bastard  children.    But  under 
7  &  8  Vict.  c.  101,  the  order  is  made  in  favour  of  the  mother  and 
in  relief  of  the  burden  cast  on  her.    7  &  8  Vict.  c.  101,  s.  5,  enacts 
that  ''all  money  payable  under  any  order  as  aforesaid  shall  be  due 
and  payable  to  the  mother  of  the  bastard  child  in  respect  of  such 
time  and  so  long  as  she  lives  and  is  of  sound  mind,  and  is  not  in  any 
gaol  or  prison,  or  under  sentence  of  transportation."    That  enact- 
ment remains  in  force.    By  35  &  86  Tict  c.  65,  s.  4,  a  power  is 
given  to  make  such  a  bastardy  order,  but  there  is  no  provision 
that  the  money  payable  under  it  ''  shall  be  due  and  payable"  to 
the  mother.    Bat  then  we  look  back  to  7  &  8  Vict.  c.  101,  s.  5, 
and  find  that  the  sum  ordered  ^  shall  be  due  and  payable  "  to  the 
mother  so  long  as  she  lives  and  is  sane  and  at  liberty.    How  is 
that  order  to  be  enforced  ?    35  &  36  Vict  c.  65,  s.  4,  says  in 
substance,  that  two  justices  may  by  warrant  direct  the  sum  to  be 
recovered  by  distress  and  sale  of  the  goods  of  the  putative  father, 
and  may  order  such  putative  father  to  be  detained  until  return  to 
the  warrant,  but  if,  on  the  return  of  the  warrant  or  on  his  admission, 
it  appear  that  no  sufficient  distress  can  be  had  then  two  justices 
may  commit  him  to  gaol.    They  may  issue  a  warrant  of  distress 
or  may  imprison.    *'  May  "  should  be  read  *'  must,"    Numerous 
authorities  shew  that  this  maybe  done  under  some  circumstances : 
see  Bell  v.  Grans  (3),  per  Blackburn,  J.,  Beg.  v.  Barclay  (4), 
Beg.  V.  Botder  (5),  and  other  cases,  and  when  the  effect  is  to 
carry  out  the  object  of  the  statute  it  is  reasonable  to  read  the  word 
«  may  "  as  "  must"    What  is  the  object  of  this  statute  ?     Clearly 
the  mother  is  to  be  relieved  of  the  support  of  the  child  to  the 
extent  specified  in  the  Act    She  is  to  have  the  money  paid  to 
her  while  alive  and  of  sound  mind  and  out  of  prison.    She  is  to 

(1)  4  Q.  B.  D.  291.  (3)  Law  Bep.  8  Q.  B.  481,  482. 

(2)  7  Q.  B.  D.  264.  (4)  8  Q.  B.  D.  306. 
(5)  4  B.  tfe  S.  959. 
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hare  it  although  she  marries  another  man,  and  whether  her  husband        1882 
is  able  to  support  the  child  or  not :  Sotheron  v.  8eoU  (1) ;  Hardy      Dayies 
Y.  Aiherion.  (2)  Then  how  is  the  money  to  be  recovered  ?  It  is  idle      ^ylirg. 
to  say  that  she  is  to  bring  action  after  action  in  the  county  court 
for  each  weekly  sum  due  and  unpaid.    The  legislature  intended 
that  there  should  be  a  summary  power  of  enforcing  payment  by 
distress  or  imprisonment.    If  so  there  is  no  difficulty  in  reading 
the  word  '^  may  "  as  ^^must"  and  rendering  the  whole  Act  effeo- 
tive.    I  think  the  justices  have  no  discretion  to  refuse  to  enforce 
payment  under  the  order.     Were  it  otherwise  great  hardship 
would  follow.     There  is  an  appeal  from  the  order  to  quarter 
sessions  where  the  whole  matter  may  be  reopened,  but  if  the 
power  given  to  the  justices  to  enforce  the  order  were  discretionary 
there  would  be  practically  a  rehearing  on  every  occasion  when  the 
mother  asks  them  to  enforce  the  order. 

Gboye,  J.  I  am  sorry  to  be  unable  to  agree  with  my  Brother 
Huddleston  in  construing  this  enactment  as  imperative. 

If  I  thought  that  Hardy  v.  Atherton  (2)  was  a  decision  of  the 
Court  on  the  present  question,  I  should  have  felt  myself  bound 
by  the  judgment  whatever  my  own  opinion  might  be.  But  the 
opinion  of  my  learned  Brother  in  that  case  on  the  point  now  before 
US,  was  an  obiter  dictum  not  necessary  to  the  decision  .of  the  case. 
The  head-note  states  that  ''an  order  obtained  by  a  single  woman 
for  the  maintenance  of  a  bastard  child,  can  be  enforced  against  the 
putative  father  after  the  marriage  of  the  mother,  although  her 
husband  is  able  to  maintain  the  child."  With  that  I  agree.  I 
gave  the  same  judgment  on  a  case  before  my  Brother  Lopes  and 
myself.  The  case  in  Hardy  v.  Atherton  (2)  stated  that  the 
justices  being  of  opinion  that,  as  the  appellant  had  married,  her 
husband  was  responsible  for  and  capable  of  maintaining  and 
educating  the  child,  and  the  order  could  not  be  enforced  so  long 
as  the  appellant  was  a  married  woman  whose  husband  was  capable 
of  supporting  the  child^  dismissed  the  information  and  complaint. 
There  I  think  the  justices  were  wrong.  The  only  question  for  the 
opinion  of  the  Court  was — not  whether  it  was  compulsory  on  the 
justices  to  enforce  the  order,  but — whether  the  order  could  be 
enforced.    Huddleston,  B.,  indeed  said,  ^  1  think  the  justices  have 

(I)  6  Q.  B.  D.  518.  (2)  7  Q.  B.  D.  264. 
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181(2  no  8noQ  (uscretion  as  nas  been  suggested/  ilawkins,  J.,  said  that 
l>ATiii  the  observations  of  Lush,  J.,  in  Staceif  v.  LinteU  (1)  as  to  the 
EriiYB.  discretion  to  enforce  the  order  were  ''  not  necessary  to  the  decii* 
sion  of  that  case,  and  do  not  purport  to  be  the  result  of  deliberate 
reflection/'. and  as  to  the  reznarks  made  by  Field,  J.,  on  the  same 
subject  in  Soiheron  v.  Scott  (2),  my  Brother  Hawkins  said,  *^  I  do 
not  understand  those  remarks  to  be  intended  to  intimate  any 
hostile  opinion  to  that  which  I  have  arrived  at.  In  the  result,  I 
am  of  opinion  that  the  order  can  be  enforced,  notwithstanding,  the 
marriage  of  the  appellant'  and  the  ability  of  her  husband  to 
support  the  child."  I  am  of  the  same  opinion.  I  think  this  order 
can  be  enforced,  but  the  justices  have  asked  a  question  other 
than  that  askod  in  Hardy  v,  AthBrton,  (3)  If  I  were  asked  what 
they  ought  to  do,  I  might  answer  that  they  should  enforce  the 
order.  But  I  think  I  should  reply  that  they  ought  to  make 
further  inquiry — Dot  merely  whether  the  husband  was  able  to 
maintain  the  child»  but — whether  he  was  willing  to  support  the 
child  and  to  adopt  it,  and  also  as  to  the  conduct  of  the  wife,  and 
many  other  facta.  In  numeroas  cases  the  enforcement  of  the 
order  might  be  productive  of  great  hardship.  Suppose  the  order 
were  wroDgly  made,  and  the  putative  father  were  not  the  real 
father  of  the  ehildj  and  the  mother  were  an  abandoned  womaa, 
yet  the  order  would  stand ;  are  the  justices  to  such  case,  although 
the  mother  has  a  huEband  able  and  ready  to  support  the  child^ 
and  although  if  all  the  facts  had  been  before  them  they  would 
have  made  a  dififerent  order,  bound  for  thirteen  years  to  enforce 
the  order  ?  I  think  that  they  are  not.  The  general  canon  of 
construction  is  stated  in  Beg,  v.  Bardajf  (4)  by  Field  J,,  who 
flays,  "  It  is  a  Tery  well  established  rule  for  the  construction  of 
statutes,  that  if  they  impose  a  charge  on  the  subject,  they  must  be 
strictly  construed  as  against  the  party  iu  whose  farour  the  charge 
is  imposed/*  Adapting  that  rule  to  the  present  case,  the  charge  ig 
on  the  putatiTe  father,  and  in  favour  of  the  now  married  woman, 
therefore  the  statute  should  be  construed  against  the  mother  in 
whose  favour  the  chat^e  is  imposed.  So  applying  the  canon  to 
s»  4  of  the  Act,  it  seems  clear  to  me  that  the  word  "  may  "  most 
not  be  construed  "  shall-"   When  a  statute  declares  that  somethiug 

(1)  4  Q,  B.  1*.  291.  (3)  7  Q.  B,  IX  2G4. 

(3>  6  Q.  B.  B.  518.  (4)  8  Q.  B.  B.  306,  at  p.  312, 
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'*  shall  ^  be  done,  the  latigaage  is  considered  impeiatiye,  and  the  1881 
thing  mnst  be  done ;  where  the  word  **  may  "  is  nsed,  the  language  DATm 
is  as  a  general  rule  permissive.  No  donbt  in  many  cases  the  phrase  ^^ 
''shall  and  may  be  lawfol/*  has  been  construed  as  imperative  by  — • 
the  Courts,  having  regard  to  the  object  of  the  provision  and  to 
the  context  and  the  rule  above-meutioned,  and  it  seems  that 
they  have  so  construed  the  word  **  may  "  standing  alone  as  in 
Beff.  V.  Barclay,  (1)  But  must  we  so  construe  it  here?  The 
word  *'  may  "  is  used  in  the  same  section  several  times.  But  it 
is  used  after  the  word  "  shall  '*  is  used ;  not  merely  in  this  section, 
but  in  the  previous  s.  3  where  there  is  a  provision  that  if  the 
application  to  a  justice  for  a  bastardy  order  be  made  before  the 
birth  of  the  child,  ''the  woman  shall  make  a  deposition  upon 
oath,  stating  who  is  the  father  of  such  child,  and  such  justice 
of  the  peace  shall  thereupon  issue  hiei  summons  to  the  person 
alleged  to  be  the  father  of  such  child  to  appear  at  a  petty 
session."  There  the  words  are  clearly  imperative.  The  framer 
of  the  Act  evidently  knew  what  words  to  use  when  he  intended 
it  to  be  imperative.  So  in  s.  4  the  justices  ''  shall "  hear  the 
evidence  of  the  woman,  and  ''shair'  also  hear  any  evidence 
tendered  by  the  alleged  father — the  language  thus  fax  is  clearly 
imperative — and  they  ''may"  adjudge  the  man  to  be  the  putative 
father  of  such  bastard  child.  Why  is  that  change  of  expression  ? 
The  reason  of  it  seems  to  me  plain.  They  shall  do  their  duty  as 
justices.  They  **  shall "  hear  the  evidence  on  both  sides,  and  if 
the  evidence  of  the  woman  be  corroborated  they  may  make  an 
order,  but  are  not  obliged  to  do  so,  for  they  may  not  believe  the 
testimony  given  in  corroboration ;  "  And  they  '  may '  also,  if  they 
see  fit .  .  .  make  an  order  on  the  putative  father  for  the  payment 
of  a  sum  of  money  weekly."  There  too  the  language  is  permissive, 
and  "  such  weekly  sum  '  may,'  if  the  said  justices  think  fit,  be 
calculated  from  the  birth  of  the  child."  There  again  the  same 
permissive  word  is  repeated,  '*  And  if ...  it  be  made  to  appear 
to  any  one  justice  •  •  •  that  any  sum  to  be  paid  in  pursuance  of 
such  order  has  not  been  paid,  such  justice  'may'  by  warrant 
•  .  .  cause  such  putative  father  to  be  brought  before  any  two 
justices,"  and  in  case  he  neglect  or  refuse  payment,  "  such  two 
justices  'may  "  by  warrant .  .  .  direct  the  sum  to  be  recovered 
..(1)  8Q.B.D.306. 
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1882  by  distress, ''  and  ^  may '  order  such  putative  father  to  be  detained 
l)^Yi£g  until  return  can  be  conveniently  made  to  such  warrant  of  distress." 
ETAH0.  ^^7  i8  the  word  "may**  there  to  be  construed  as  imperative 
when  it  is  admitted  to  be  only  permissive  in  the  many  other 
places  where  it  is  used  throughout  the  section?  Why  must  I 
strain  the  word  in  one  place  and  give  its  ordinary  meaning 
to  it  in  all  the  others?  Why  if  the  enactment  was  intended 
to  be  imperative,  does  it  not  declare  that  the  justices  "shall" 
by  warrant  cause  the  putative  father  to  be  brought  up,  and 
the  sum  to  be  recovered  by  distress?  But  further,  the  section 
proceeds  '*  if  upon  the  return  of  such  warrant,  or  if  by  admis- 
sion  of  such  putative  father,  it  appears  that  no  sufficient  distress 
can  be  had,  then  any  such  two  justices  'may,'  if  they  see  fit/*  by 
warrant  commit  him  to  goal.  That  again,  it  is  said,  may  be 
permissive.  So  that  the  word  *  may,'  which  is  used  about  half- 
a-dozen  times,  is,  according  to  the  argument  for  the  appellant, 
permissive  in  five  cases  and  imperative  in  only  one.  I  can  see 
no  reason  for  such  a  construction.  I  suppose  the  object  of  order- 
ing imprisonment  is  to  get  the  money  for  the  woman,  and  not  to 
punish  the  man  for  that  which  is  not  a  criminal  ofience.  I  think 
it  would  be  dangerous  to  put  on  the  same  word,  occurring 
frequently  in  the  same  section,  difierent  constructions  in  order 
to  carry  out  the  supposed  intention  of  the  legislature  not  ascer- 
tained from  the  language  of  the  enactment,  but  inferred  from 
ideas  of  expediency.  Even  if  I  were  to  look  beyond  the  language 
of  the  enactment,  I  should  think  the  justices  ought  to  have  a 
discretion  as  to  the  enforcement  of  the  order.  It  is  highly 
desirable  that  they  should  have  it  But  I  do  not  think  that  I  am 
at  liberty  to  look  beyond  the  words  of  the  section,  which  are 
grammatical,  and  in  their  ordinary  meaning  are  discretionary.  It 
may  be  that,  on  the  facts  before  them,  the  justices  ought  to 
enforce  the  order.  But  the  question  put  to  us  is  whether  they 
have  a  discretion  to  do  so  or  not    I  think  they  haye. 

WiOis  Bund  asked  leave  to  appeal 

Gboye,  J.    We  haye  no  power  to  grant  an  appeal. 

Solicitors  for  appellant :  Marfan  it  QHJe^ 

J.  K. 
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NESS  AND  Another,  Appellants;  STEPHENSON,  Respondent.  1^82 

landlord  and  Tenant— Lodger's  Goods  Protection  Acty  1871  (34  <fe  35  Vict. 

c.  79)--"  Lodger.** 


If  tbe  landlord,  reserving  a  room  in  a  house,  lets  the  rest  of  it  to  a  person,  but 
retains  such  control  and  dominion  over  it  as  is  usually  retained  by  masters  of 
houses  let  in  lodgings,  the  relation  of  landlord  and  **  lodger  '*  may  exist  between 
the  parties  within  the  meaning  of  the  Lodgers*  Goods  Protection  Act,  1871 
(34  &  35  Vict  c.  79),  although  the  lodger  has  the  right  of  exclusively  occupying 
tho  greater  part  of  the  premises,  and  has  separate  and  uncontrolled  power  of 
ingress  and  egress,  and  neither  the  landlord  nor  his  agent  sleeps  or  resides  in 
the  house,  and  the  lodger  acts  as  caretaker  of  the  part  reserved. 

The  existence  of  the  relationship  of  landlord  and  lodger  is  a  question  of  fact. 

Case  stated  by  justices  of  the  borough  of  Sunderland. 

The  appellants  were  summoned  to  answer  a  complaint  by  the 
respondent  alleging  that  they^on  the  14th  day  of  September,  1881, 
did  levy  a  distress  on  the  goods  of  one  Elizabeth  Mary  Stephenson 
for  rent  due  to  the  appellant,  John  Ness,  from  one  Tomlinson,  the 
immediate  tenant  of  Ness  in  respect  of  certain  premises  situate  at 
26,  Yilliers  Street,  in  the  borough,  in  part  of  which  premises 
Elizabeth  Mary  Stephenson  was  the  lodger  of  Tomlinson,  no  rent 
being  due  from  her  to  Tomlinson,  and  that  she  had  duly  served 
upon  each  of  the  appellants  a  declaration  in  writing  made  by  her 
setting  forth  that  Tomlinson  had  no  right  of  property  or  beneficial 
interest  in  the  goods  so  distrained,  and  that  such  goods  were  her 
property,  and  that  no  rent  was  due  as  aforesaid,  and  to  which 
declaration  a  correct  inventory  was  annexed,  subscribed  by  her,  of 
the  goods  referred  to  in  jbhe  declaration :  And  she  prayed  that  they 
might  be  summoned  to  shew  cause  why  an  order  should  not  be 
made  for  the  restoration  of  the  said  goods. 

It  was  proved  on  the  hearing  that  Tomlinson  wa  s  tenant  from 
year  to  year  of  the  appellant  Ness,  at  a  rental  of  45Z.  per  annum, 
of  a  building  in  Yilliers  Street,  Sunderland,  which  was  originally 
a  dwelling-house,  but  the  ground  floor  of  which  was  converted 
some  years  ago  into  a  shop.  The  respondent^  in  August,  1879^ 
took  from  Tomlinson  the  whole  house,  except  the  shop,  on  a  yearly 
tenancy  at  a  rent  of  167.  payable  quarterly. 
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1882  Theie  was  no  front  door  to  the  bnilding  in  qaestion  other  than 

Nns       the  shop  door,  bnt  there  was  a  door  from  the  house  into  the  yard 

^Rxmoreos.  behind  it,  and  from  the  yard  into  a  back  street.    There  was 

inside  the  bnilding  a  door   leading  from  the  shop    into  the 

respondent's  premises. 

The  respondent  took  in  lodgers ;  she  provided  all  the  fnmitare 
used  in  her  premises. 

Neither  Tomlinson  nor  any  serrant  or  agent  of  his  lived  or 
slept  on  the  premises.  Tomlinson  nsed  the  shop  as  an  anction- 
room,  and  occasionally  let  it  for  balls  or  dancing  parties  in  the 
evening.  No  auction  had,  however,  been  held  there  during  the 
fifteen  or  eighteen  months  immediately  preceding  the  distress; 
bnt  balls  or  dancmg  parties  had  occasionally  been  held  there 
daring  that  period.  There  were  some  articles  of  trifling  value 
belonging  to  Tomlinson  in  the  shop,  bat  he  had  not  actually  used 
the  shop  for  any  purpose  (except  as  before  named)  during  the 
fifteen  or  eighteen  months  precedbg  the  distress. 

The  respondent  had  access  to  her  premises  by  the  Imck  street 
at  all  times,  and  through  the  shop  when  it  was  open,  and  at  her 
request  Tomlinson,  at  some  time  after  the  eommeneement  of  the 
tenanoyj  also  permitted  her  to  have  a  key  of  the  shop,  and  to  use 
the  shop  door  as. a  front  entrance  to  her  premises  when  the  Aop 
was  dosed.  The  respondent  used  to  clean  the  shop  and  act  as 
caretaker. 

On  the  14ih  of  September  last,  theie  being  an  arrear  of  rent 
due  from  Tomlinson  to  the  appellant  Ness,  the  latter  by  the 
appellant  Trail,  his  bailiff,  distrained  for  it  all  the  good»  on  the 
premiseSy  including  the  respondent's  furniture  then  being  in  parts 
of  the  building  other  than  the  shop.  The  goods  were  removed  from 
the  premises  and  impounded  on  the  same  day,  and  at  the  time  of 
the  hearing  they  were  stiU  so  impounded  in  the  possession  of  the 
I  appellants  or  one  of  them. 

On  the  17th  of  September  the  respondent  served  the  appellants 
with  a  declaration  and  notice  under  the  Lodger's  Goods  Protection 
Act  (34  &  85  Yict.  e.  79)  that  the  goodjs  were  her  property  and 
no  rent  was  dne  from  her  to  Tomlinson. 

There  was  no  rent  due  from  the  respondent  to  Tomlinson  when 
the  distress  was  made. 
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It  was  eontendedy  inter  alia,  that  the  respondent  was  not  a        18S2 
lodger  within  the  mieaning  of  the  Act.  ^j^      " 

The  justices  on  the  authority  of  PhiUvps  v.  Eenson  (1)  held  the  stkp^kson 
resp(Hident  to  be  a  lodger,  and  ordered  the  appellants  to  retnm 
to  the  respondent  the  goods  belonging  to  her  which  they  had 
distrained* 

The  question  for  the  opinion  of  the  Court  was:  Was  the 
respondent  a  lodger  within  the  meaning  of  the  Act? 

dther  points  raised  by  the  ease'were  not  argued. 

Oaifuford  Bruee,  for  the  appellants.  Lodgers  only  are  protected 
by  the  Act  The  respondent  was  not  a  ^'lodger"  within  the 
meaning  of  it.  The  justices  followed  Phillips  y.  Eenson.  (1)  But 
in  that  case  the  mesne  tenant^residedjon  the  premises.  In  Morion 
Y.  Palmer  (2)  the  Court  of  Appeal  held  that  there  must  be 
eTidence  of  the  retention  by  the  immediate  landlord,  by  himself  or 
his  servants,  of  some  such  dominion  and  power  over  the  house  sublet 
as  the  master  ef  a  house  let  in  lodgings  usually  has,  although  it 
is  no^  absolutely  necessary  that  the  immediate  landlord  should 
himself  reside  on  the  premises.  The  landlord  may  o£  couse  have 
membets  of  his  family  or^servants  in  his  place  residing  on  the 
premises^  The  respondent  had  exclusive  possessioa  of  her  rooms 
in  the  bouse«  She  could  brmg  an  aetion  for  trespass  to  it^  whereas 
a  lodger  could  not :  see  per  Blackburn,  J. ;  AUan  v.  Liverpool.  (3) 
In  Bradkif  v.  Baylis  (4)  Jessel,  H.B.,  said  that  he  had  been  quite 
unable  to  frame  an  azhaustive  definition  of  **  lodger,"  and  that  it 
was  **  wiser  and  safer  to  say  that  the  question  whether  a  mean  is  a 
lodger  or  whether  he  is  an  oeoupying  tenant  must  depend  on  the 
circnmstanoes  of  each  case,"  and  in  Kirby  v.  Biffen  (5),  one  of  the 
three  cases  then  together  under  consideration,  his  lordship  said 
the  claimant  was  an  oocupying|tenant.  **  The  landlord  has  no 
control  over  the  house,  and  he  does  not  interfere  with  it  in  any  way 
whatever.  He  neither  lives  tiiere  himself  nor  do  his  servants, 
and  he  does  not  render  any  service  to  the  tenants.*'  There  the 
passages  and  staircases  were  reserved. 

(1)  3  C.  P.  D.  26.  (3)  Law  Rep.  9  Q.  B.  180,  at  p.  192. 

(2)  51  L.  J.  (aB.D.)  7.  (4)  8  Q.  B.  D.  195,  at  p.  219. 

(5)  8  Q.  B.  D.  196,  at  p.  221. 
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1882       n  The  resnlt  of  the  authorities  is  that  ia  order  to  constitute  a 


Kns  lodger  the  landlord  must  exercise  some  kind  of  control  over  the 
STEpmofsoN.  promises.  Mere  reservation  of  a  part  of  the  premises  does  not 
make  the  rest  lodgings.  Here  he  merely  reserved  a  room  only 
used  occasionally  for  dancing.  He  had  no  control  over  the  respond- 
ent  or  inmates.  He  did  not  reside  on  the  premises  nor  did  any« 
body  representing  him.  The  respondent  had  the  keys^  and  the 
fact  of  her  being  employed  as  caretaker  of  the  reserved  portion  is 
more  consistent  with  a  tenancy  than  with  a  contract  of  lodging. 
He  could  not  be  said  to  exercise  control  over  the  lodger  through 
the  lodger  herself.  She  was  employed  to  clean  his  part  of  the 
premises,  and  not  to  control  for  him  her  use  of  her  own. 

Jod^  for  the  respondent.  The  true  test  of  the  question  is  to 
find  if  the  landlord  had  control  over  the  premises.  He  had ; 
paragraph  5  of  the  case  shews  it  The  respondent  may  be  in  one 
sense  a  sub-tenant,  and  yet  also  a  lodger  within  the  meaning  of  the 
Act:  Phillips  v.  Henson.  (1)  That  case  is  not  overruled,  and  is  in 
point.  The  fact  that  the  landlady  there  slept  on  the  premises 
makes  no  difference.  It  is  clear  from  the  judgment  of  Brett,  L.  J., 
in  Morton  v.  PcUmer  (2)  that  the  landlord  need  not  sleep  in  the 
house  to  preserve  his  control.  The  retention  of  a  room  in  the 
house  gives  him  control,  and  he  has,  moreover,  a  right  to  the  use 
of  the  front  door,  area,  staircase,  and  chimneys.  All  the  inci- 
dents of  a  'dodger"  according  to  the  authorities  exist  in  this 
case.  The  definition  given  by  Bovill,  C.J.,  in  Thompson  v. 
Ward  (3)  is  satisfied.  In  ABan  v.  Liverpool  (4)  Blackburn,  J., 
says  such  a  lodger  cannot  bring  trespass  quare  dansum  fregit,  and 
is  not  rateable.  Here  the  landlord  pays  all  the  rates  and  the 
lodger  is  not  rateable.  In  Stamper  v.  Overseers  of  Sunderland  (5) 
the  distinction  between  the  popular  and  legal  meaning  of  the 
word  ^lodger"  is  pointed  out  by  Montagae  Smith,  J.  If  not  a 
lodger  in  common  parlance  the  respondent  is  a  lodger  within  the 
meaning  of  the  Act,  and  is  entitled  to  the  protection  it  gives. 
Oainsford  Bruee^  in  reply. 

Cur.  adv.  vuU. 

(1)  3  0.  P.  D.  26.  (3)  Law  Rep.  6  C.  P.  327,  360. 

(2)  51  L.  J.  (Q.B.D.)  7.  (4)  Law  Bep.  9  Q.  B.  180,  at  p.  192. 

(5)  Law  Bep.  3  C.  P.  388. 
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April  3.    FiELD)  J.  (after  stating  the  question  and  the  facts       1882 
foond  in  the  case).    It  is  reasonably  clear  that  the  mere  right  of       xus 
exdusiYe  occupation,  although  of  a  very  considerable  part  of  a  gTEpmsoN 
dweUing-house,  is  not  inconsistent  with  the  existence  of  the  relation 
of  landlord  and  lodger  (Phitttps  y.  Eemon  (1)  ),  nor  does  the  £eu)t 
that  the  landlord  does  not  either  by  himself  or  agent  sleep  or 
reside  in  the  house  prevent  the  existence  of  that  relation  (Morton 
T.  Palmer  (2) ),  so  also  the  nature  or  extent  of  the  landlord's 
enjoyment  of  the  portion  of  the  house  retained  by  him  or  the 
separate  and  uncontrolled  power  of  ingress  and  egress  granted  to 
the  respondent  by  the  use  of  a  door  other  than  the  front  or  shop 
door  will  not  prevent  the  existence  of  the  relation  (per  Maule^  J., 
Toms  y.  LueJceH.  (3)  ) 

Neither  is  it  material  that  the  landlord  does  not  render  any 
service  to  his  tenant. 

All  these  are  matters  which  may  be  taken  into  consideration 
for  the  purpose  of  answering  the  question  to  be  decided,  but  they 
are  all  consistent  with  the  retaining  of  such  control  and  dominion 
over  the  house  by  the  landlord  as  is  usually  retained  by  masters 
of  houses  let  in  lodgings,  as  distinguishable  from  landlords 
absolutely  letting  the  tenements,  and  that  retention  of  control 
and  dominion  indicates  the  existence  of  the  relation  of  landlord 
and  lodger  between  himself  and  his  tenants. 

Now  it  is  clear  that  Tomlinson  before  the  letting  to  the 
respondent  had  the  whole  control  and  dominion  of  the  houses  and 
he  has  of  course  left  in  him  all  that  he  has  not  parted  with. 

His  mere  right  of  access  for  the  purpose  of  repair  would  not  be 
enough  to  indicate  such  a  retention,  for  that  might  be  implied 
from  the  terms  of  the  demise  whether  the  case  were  one  of  tenant 
or  lodger. 

It  is  settled  that  the  question  whether  a  landlord  has  retained 
such  dominion  and  control  over  the  house  so  as  to  make  the 
person  to  whom  he  lets  part  of  it»  retaining  the  rest  in  his  own 
possession,  a  lodger  with  him,  is  a  question  of  fact  to  be  decided 
by  a  jury  or  justices  who  are  judges  of  fact 

In  this  case  the  justices  have  found  that  the  relation  existed, 

(1)  .3  0.  P.  D.  26.  (2)  61  L.  J.  (Q.B.D.)  7. 

(3)  6  a  B.  28. 
Vou  IX.  S  Z 


V. 

SrsFHENBcnr. 

Field.  J. 
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1882  and  unless  I  can  see  my  way  to  hold  that  they  have  arrived  at 
'^^  that  result  without  any  evidence  to  that  effect^  or  that  this  result 
has  been  arrived  at  by  them  upon  a  misapprehension  of  law,  I 
cannot  interfere  with  their  decision.  But  I  think  that  there  was 
evidence  in  this  case  upon  which  they  might  reasonably  come  to 
the  concljasion  at  which  they  have  arrived. 

Indeed  the  facts  are  hardly  if  at  all  distinguishable  from  those 
in  Phillips  v.  Henaon  (1),  and  those  which  existed  in  Morton  v. 
Palmer  (2)  up  to  the  time  when  Brooks,  the  landlord  in  that  case, 
had,  as  was  supposed,  by  some  dealings  with  Jacques,  determined 
the  previous  relation  existing  between  him  and  the  plaintiff.  And 
there  being  thus,  I  think,  evidence  for  the  justices,  I  cannot  see 
that  they  were  under  any  error  or  misapprehension  as  to  the 
law  applicable  to  the  case,  and  their  decision  therefore  must  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

HuDDLESTOK,  B.  I  am  of  the  same  opinion.  The  question  in 
this  case  is  whether  the  justices  were  right  in  holding  that  Mrs. 
Stephenson  was  a  lodger  within  the  meaning  of  the  Lodgers* 
Goods  Protection  Act,  1871.  The  other  points  were  abandoned 
by  Mr.  Gainsford  Bruce.  The  ease  of  Morton  v.  Palmer  (2)  was 
relied  on  for  the  appellants.  The  real  facts  of  that  case  as  proved 
before  me  on  the  trial  do  not  seem  to  have  been  brought  to  the 
attention  of  the  Court  of  Appeal.  It  is  stated  in  the  report 
that  Brooks  ceased  to  live  in  the  house,  and  let  the  shop  and 
basement  to  a  man  called  Jacques,  and  the  Court  of  Appeal 
seem  to  have  come  to  the  concljision  that  Brooks  had  given  up 
to  Jacques  exclusive  possession  of  every  part  of  the  house  and 
all  the  dominion  over  it.  The  statement  in  the  report  and  the 
conclusion  arrived  at  by  the  Court  of  Appeal  are  not  warranted 
by  my  notes  of  the  trial.  The  defendant  Palmer  called  no 
witnesses,  but  rested  his  case  on  the  cross-examination  of  the 
plaintiff  Morton,  who,  admitting  an  occupation  by  Jacques,  said 
he  was  entirely  unaware  of  the  terms  existing  between  Jacques 
and  Brooks,  **  he  thought  perhaps  that  they  were  connected  in 
business."  The  only  thing  he  knew  with  respect  to  Jacques 
coming  in  or  Brooks  going  out  was  by  seeing  Jacques'  name  on 

(l)  3  C.  P.  D.  26.  (2)  61  L.  J.  (Q.B.D.)  7. 
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the  door,  but  that  Brooks  was  frequently  there  when  Jacques       ^^^ 
was  ther^  as  he  had  been  before,  and  that  he,  the  plaintiff^  con-       Nbss 
tinned  to  pay  the  rent  to  Brooks  in  the  same  way,  sometimes  to  stepeuirbon. 
Brooks  and  sometimes  to  his  clerk  and  agent.    It  was  not  shewn  Huddieeton  b. 
that  Brooks  ever  resided  on  the  premises.    Even  before  Jacques 
made  his  appearance.  Brooks  had  an  offico  in  Lupos  Street,  and 
sometimes  lived  in  Charlwood    Street  in  the   neighbourhood. 
Jacques'  name  was  on  the  door,  but  Brooks'  name  remained  over 
the  shop.     These  facts,  if  believed,  shewed  in  my  judgment  that 
Morton  was  Brooks'  lodger,  and  I  told  the  jury  so.    In  this  view 
I  was  supported  by  my  Brother  Grove  in  banc  when  the  defend** 
ants  moved  for  a  new  trial.     I  thought  that  Morton  had  made 
out  afSrmatively,  as  he  was  bound  to  do,  that  he  was  Brooks' 
lodger  prior  to  the  appearance  of  Jacques'  name  in  the  matter. 
Brooks  was  in  possession  of  the  lower  part  of  the  premises,  exer- 
cising supervision,  or,  as  it  is  said,  power  in  and  dominion  over 
the  house,  receiving  the  rents  and  occupying  a  portion  of  the 
premises  either  by  himself  or  his  servants,  or  at  least  living  suffi- 
ciently near  to  exercise  supervision  over  the  house.    Indeed  the 
members  of  the  Court  of  Appeal,  certainly  Brett,  L.  J.,  seem  to 
have  been  of  the  same  opinion  as  to  Brooks'  status  as  lodger 
before  the  appearance  of  Jacques.    *^  If,"  says  Brett,  L.  J.,  **  as 
between  Jacques  and  Brooks  what  was  done  did  not  amount  to  a 
resignation  of  power  and  dominion  such  as  I  have  indicated,  then 
I  am  of  opinion  that  although  Brooks  was  no  longer  living  in  the 
house,  still  the  plaintiff  would  be  his  lodger."    The  status  there- 
fore of  lodger  being  established  by  the  plaintiff,  I  considered  'that 
it  rested  on  the  defendant  to  alter  that  state  of  things,  which  he 
failed  to  do  by  merely  shewing  some  unexplained  enjoyment  by 
Jacques.     I  thought  it  was  not  shewn,  to  use  the  wotds  of 
Brett»  L.  J.,  **  that  what  was  done  amounted  to  a  resignation  of 
power  and  dominion  by  Brooks  to  Jacques,  or  giving  up  by  Brooks 
of  all  the  possession  of  and  control  over  the  house  to  Jacques." 
No  change  of  position  was  proved,  and  I  therefore  considered  that 
the  relation  of  lodger  continued  to  exist.    I  cannot  help  coming  to 
the  conclusion  that,  if  the  real  facts  in  the  case  of  Morton  v. 
Palmer  (1)  had  been  clearly  brought  to  the  attention  of  the  Court 
(1)  61  L.  J.  (Q.B.D.)  7. 

S  2  2 
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1882  of  Appeal,  the  plaintiff  would  have  been  allowed  to  maintain 
Kkss  his  verdict,  and  that  a  new  trial  would  not  have  been  granted. 
BTBpmNfloK.  -^^^^  ^'  Palmer  (1),  as  properly  understood,  is  really  an  autho- 
rity for  the  respondent.  In  the  present  case  the  position  of 
Tomlinson  and  the  plaintiff  are  very  similar  to  those  of  Morton 
and  Brooks  as  proved  on  the  trial  before  me.  Mrs.  Stephenson 
took  the  whole  of  the  premises  from  Tomlinson  except  the  lower 
part  which  had  been  part  of  the  dwelling-house,  but  had  been 
converted  into  a  shop.  Tt  is  true  that  neither  Tomlinson  nor  any 
servant  or  agent  of  his  lived  or  slept  on  the  premises,  but  the 
Case  finds  that  he  used  the  premises  as  auction  rooms,  though  no 
auction  had  been  held  there  for  fifteen  or  eighteen  months,  and 
also  for  balls  and  dancing  parties  occasionally.  He  had  some 
sort  of  occupation,  for  he  kept  some  few  articles  there,  though  of 
trifling  value,  but  he  employed  Mrs.  Stephenson  to  clean  the  shop 
and  act  as  his  caretaker.  The  premises  were  not  distinct  from 
Tomlinson*s,  for  there  was  a  door  inside  the  building  leading  from 
the  shop  into  that  part  of  the  premises  let  to  Mrs.  Stephenson. 
It  does  not  appear  whether  there  was  a  lock  on  that  door.  Mrs. 
Stephenson  had  access  through  a  door  in  a  back  yard,  and  from 
thence  to  a  back  street,  but  the  only  front  entrance  was  through 
Tomlinson's  shop.  When  the  shop  door  was  open  Mrs.  Stephen- 
son had  access  to  her  premises  through  the  shop,  and  when  it  was 
closed  Mrs.  Tomlinson  had  a  key  given  to  her  so  as  to  enable  her 
to  have  the  shop  as  a  front  entrance. 

It  has  been  said  by  the  Court  of  Appeal  in  Morton  v.  Pcdmer  (1), 
and  again  in  Bradley  v.  Baylis  (2),  that  it  is  not  easy  to  give 
an  exhaustive  definition  of  the  word  lodger;  but  according  to 
Brett,  L J.,  ^  the  word  lodger  must  be  taken  to  mean  a  lodger 
according  to  the  understanding  of  that  word  by  the  majority  of 
persons  conversant  with  the  modes  of  letting  and  occupying 
houses  in  this  country  to  lodgers  and  undertenants."  Lord 
Justice  Cotton's  definition  is  *^  that  a  lodger  is  a  man  living  in  a 
house  owned  by,  or  leased  by  another  person,  and  to  some  extent 
living  there  with  that  other  person."  Lindley,  L.  J.,  says  that 
the  phrase  **  a  lodger  denotes  a  personal  relation  of  some  one 
lodging  somewhere  with  somebody/'  If  I  were  to  decide  this 
(1)  51  L.  J.  (Q-B.D.)  .7.  (2)  8  Q.  B.  D.  195. 
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case  on  those  definitions  I  should  say  that  I  think  the  majority  of       1882 
persons  conversant  with  the  mode  of  letting  and  occupying  houses       k^^ 
in  this  country  to  lodgers  and  undertenants  could  call  Mrs.  gxvpuNaoH 
Stephenson  a  lodger.    I  think  she  was  living  in  Tomlinson's     ^ — 
house,  and  to  some  extent  living  there  with  him,  and  that  there 
was  a  personal  relation,  such  as  is  suggested  by  Lindley,  L.  J.,  of 
some  one  lodging  somewhere  with  somebody. 

The  question,  however,  has  undergone  much  further  considera-* 
tion  in  the  case  of  BraHey  v.  Baylis.  (1)  There  the  Master  of 
the  BoUs  observes  that  he  could  not  frame  an  exhaustive  defini** 
tion  of  the  word  lodger,  and  that  the  judges  who  have  tried  to 
do  so  have,  in  his  judgment,  failed,  and  that  the  wiser  and  safer 
course  is  to  say  that  each  case  must  depend  on  its  own  circum* 
stances.  He  puts  two  extreme  cases,' in  the  one  of  which  the 
person  clearly  would  be  a  lodger  and  in  the  other  he  would  not. 
In  the  former  case  he  says :  **  Where  the  owner  of  the  house  does 
not  let  the  whole  of  it,  but  retains  a  part  for  his  own  residence, 
and  resides  there,  and  where  he  does  not  let  out  the  passages, 
staircase,  and  outer  door,  but  gives  to  the  *  inmates '  merely  a  right 
of  ingress  and  egress,  and  retains  to  himself  the  general  control 
with  the  right  of  interfering — I  do  not  mean  an  actual  inter** 
ference,  but  a  right  to  interfere,  a  right  to  turn  out  trespassers,  and 
so  on ;  there  I  consider  that  such  owner  is  the  occupying  tenant  of 
the  house,  and  the  inmate,  whether  hfi  has  or  has  not  the  exclusive 
use  of  the  room,  is  a  lodger.**'  This  definition  would  clearly  render 
Mrs.  Stephenson  a  lodger ;  the  only  difference  would  arise  in  the 
fact  of  residence,  but  it  has  been  repeatedly  held  that  residence 
of  the  intermediate  tenant  is  not  absolutely  necessary  if  he  himself, 
or  through  his  servants  or  other  person  for  him,  exercises  power 
and  control  over  the  house. 

Tomlinson,  though  not  residing,  retained  control  over  the 
entrance,  giving  Mrs.  Stephenson  permission  to  use  the  shop 
door,  and  employed  her  as  his  caretaker  to  clean  and  look  after 
the  premises.  I  think  that  the  employment  of  the  lodger  in  that 
respect  would  be  the  same  as  if  he  had  put  his  own  servant  in  for 
that  purpose;  he  not  the  less  preserved  his  dominion  as  master  of 
the  house. 

.  (1)  8  Q.  B.  D.  195,  at  p.  219. 


Stsfhsnsok. 
HnddlestoD,  B. 
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1882  ^his  ^  ^^  aooordanoe  with  the  yiew  of  Brett,  L.J„  in  Bradley 

— Ites —  ^*  Baylis.  (1)    If  the  owner  of  the  house  does  not  reside  in 
v^^^     ity  ^yet  if  he  by  his  servants  performs  any  dnties  in  the  house 
or  undertakes  a  certain  control,  any  person  who  occupies  only 
a  part  of  that  house  as  his  tenant  may  be  properly  said  to  be  a 
lodger  with  him/' 

Cotton,  L. J.  (2),  says :  '<  It  is  not  necessary  that  the  person 
with  whom  he  lodges,  that  is,  his  immediate  landlord,  should  live 
in  the  house  to  make  him  a  lodger.  Nor  is  it  necessary  that  the 
immediate  landlord  should  have  the  exclusive  control  over  the 
key  of  the  outer  door ;  but  in  my  opinion  some  control  over  the 
house  must  be  exercised  by  the  person  in  whose  house  a  man 
lives  to  make  him  a  lodger/' 

These  definitions  seem  to  shew  conclusively  that  on  the  facts 
proved  before  me  in  Morton  v.  Palmer  (3)  Palmer  was  Brooks* 
tenant,  as  they  shew  that  Mrs.  Stephenson  was  Tomlinson's.  I 
think,  therefore,  that  the  justices  came  to  a  correct  conclusion, 
and  that  this  order  must  therefore  be  confirmed,  and  the  appeal 
be  dismissed  with  costs. 

Appeal  diemissed  mth  cosU. 

Solicitors  for  appellants :  J.dE.  Beott. 
Solicitor  for  respondent :  Bdbson. 

J.  R. 


April  28.  In  be  CHAPMAN.  ^ 

Practice — Co8t$ — Couned  ai  Chambers — SdicUor  and  Client  —  Taxation  — 
Special  AUowanoee — Eule  14. 

The  Supreme  Court  Special  Allowances,  Rule  14,  that  ''as  to  counsel  attending 
at  judges'  chambers  no  costs  thereof  shall  in  any  case  be  allowed  unless  the  judge 
certifies  it  to  be  a  proper  case  for  counsel  to  attend,"  applies  to  taxation  of  costs 
between  solicitor  and  client  as  well  as  between  party  and  party. 

Appeal  from  Chambers. 

On  the  taxation  of  a  bill  of  costs  delivered  by  a  solicitor  to 
his  client,  the  taxing  master  disallowed  certain  items  of  costs  in 
respect  of  the  attendance  of  connsel  at  judge's  chambers,  for  which 

(1)  8  Q.  B.  D.  196,  at  p.  286.  (2)  8  Q.  B.  D.  195,  at  p.  241. 

(8)  61  L.  J.  (Q.B.D.)  7. 
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the  JQdge  had  not  certified,  but  which  the  client  had  ezpiesdy       1882 
authorized.    The  master  stated  as  a  reason  for  the  disallowance      ^nt 
that  **Rule  14  of  Special  Allowances  applies  to  taxation  as    <5hapiian. 
between  solicitor  and  client,  as  well  as  between  party  and  party^ 
and  herein  differs  from  the  old  rule  of  Hilary  Term,  1853,  wUoh 
enly  applied  as  between  party  and  party.    The  fact  of  the  client's 
authority  haying  been  obtained  does  not  make  any  difference,  as 
his  attention  was  not  called  to  the  rule."    A  summons  to  review 
this  taxation  haying  been  dismissed  by  Mathew,  J.,  at  chambeis, 

B.  B.  Muir  moyed  to  set  aside  the  order  of  the  learned  judge, 
and  for  an  order  to  reyiew  the  taxation.  The  rules  as  to  special 
allowances  only  apply  to  costs  as  between  party  and  party.  The 
test  to  ascertain  if  the  cost  of  counsel  attending  judge's  chambers 
should  be  allowed  in  cases  between  party  and  party  is  to  inquire 
whether  the  case  was  fit  for  counsel,  but  as  between  solicitor  and 
client,  the  test  is  to  inquire  whether  the  client  authorized  the 
attendance.  The  master  infers  that  because  the  words  '*as 
between  party  and  party,"  which  were  in  the  rule  of  Hilary  Term, 
1853,  are  absent  from  rule  14(1),  it  applies  to  cases  between 
solicitor  and  client  Bat  it  does  not  do  so,  at  least  in  the  Queen's 
Bench  Division.  Previously  to  the  Judicature  Acts  there  was  one 
rule  in  common  law  and  another  rule  in  Chancery.  Bule  14  is  a 
verbatim  copy  of  the  Chancery  rule :  Cons.  Ord.  XL.,  rule  29. 
That  fact  rebuts  the  inference  from  the  omission  of  the  words 
**  as  between  party  and  party,"  and  shews  that  the  intention  was 
only  to  assimilate  the  practice  of  the  two  Divisions.  But  in 
Chancery  some  additional  allowances  of  costs  were  in  some  cases 
occasionally  made  out  of  a  fund.  Hence  the  language  of  the 
order  and  rule.  Although  in  force  since  1852,  yet  it  seems  from 
inquiry  at  the  Chancery  o£5ces  that  the  provision  has  never  yet 
been  applied  in  Chancery  as  between  solicitor  and  client  It 
would  be  a  great  hardship  where,  under  express  orders  from  his 
elient,a  solicitor  has  employed  counsel  to  attend  judge's  chambers, 
that  the  solicitor  should  be  disallowed  his  costs. 

(1)  Special  allowances,  rule  14:^' As  be  allowed,  unless  the  judge  certifies 
to  counsel  attending  at  judges'  cham-  it  to  be  a  proper  ease  for  counsel  to 
bers,  no  costs  thereof  shall  in  any  case      attend." 
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1882  Henry  Kmh  shewed  cause.    The  Judicature  Act,  1875,  s.  17, 

Ikbb  authorizes  the  making  of  additional  rules  for  regulating  any 
^^^^^^'"^^^  matters  relating  to  the  costs  of  proceedings  in  the  High  Oourt  of 
Justice.  Under  s.  17  rule  14  was  m^de,  and  it  applies  to  both 
Divisions  of  the  High  Court  The  words  are  imperatiye  and 
plain;  no  costs  of  counsel  at  chambers  are  in  any  case  to  be- 
allowed  unless  certified  for.  The  words  "as  between  party  and 
party  *'  must  not  be  inserted  to  limit  the  rules.  The  judge  will 
certify  in  proper  cases,  and  in  others  it  is  right  that  the  client 
should  not  be  bound  to  pay  the  costs  improperly  incurred. 

Gboye,  J.  This  case  presents  more  difficulty  than  I  at  first 
thought.  It  was  admitted  that  the  rule  is  differently  framed  from 
the  rule  of  Hilary  Term,  1853,  that  **  the  costs  of  attendance  by 
counsel  or  special  pleader  before  a  judge  at  chambers  shall  in  no 
case  be  allowed  as  between  party  and  party,  unless  the  judge  shall 
certify  for  such  allowance.**  So  when  I  found  that  the  words  "  as 
between  party  and  party  "  in  the  old  rule  are  omitted  from  this,  I 
thought  it  clear,  fiut  my  opinion  was  somewhat  shaken  by  the 
argument  of  Mr.  Muir,  who  says  that  all  the  rules  in  the  schedule 
of  taxation  only  apply  between  party  and  party ;  and  he  also 
advanced  reasons  why  it  might  be  hard  where  a  solicitor  had 
full  and  ample  authority  from  the  client  to  employ  counsel  at 
chambers,  and  the  master  thought  it  a  proper  thing  to  be  done, 
that  the  master  should  have  no  power  to  allow  for  counsel,  and 
to  enable  the  solicitor  to  get  payment  from  the  client.  But  in 
addition  to  the  almost  conclusive  fact  that  the  words  "as  between 
party  and  party  "  are  omitted  from  the  new  rule,  it  is  impossible 
to  suppose  that  those  who  drew  rule  14  did  not  fully  consider 
rule  6  of  Hilary  Term,  1853.  If  so,  then  the  words  '^  between 
party  and  party "  were  intentionally  omitted,  and  it  was  meant 
that  the  present  rules  should  have  wider  application  than  the 
former  one,  and  there  are  cogent  reasons  for  it.  First,  much  cost 
might  be  incurred  by  the  unnecessary  attendance  of  counsel  at 
judge's  chambers  in  matters  of  trifiing  importance,  so  the  legis- 
lature thought  it  desirable  that  when  counsel  attend  there  should 
be  a  certificate  by  the  learned  judge ;  the  same  reasons  apply  as 
between  party  and  party,  and  as  between  solicitor  and  client,  for 
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the  object  of  the  legislatare  is  to  protect  the  elient,  who  is  in  the        1882 

hands  of  his  solicitor,  and  to  prevent  solicitors  needlessly  employ-       ietbe 

ing  counsel  and  charging  their  clients  costs  with  which  they  ought    ^^'^*^™^* 

not  to  be  charged.    The  legislature  may  intend,  and,  as  I  think, 

by  the  words  of  the  rule  do  intend,  that  the  solicitor  should  not 

have  the  power  of  charging  his  client  the  cost  of  the  attendance 

of  counsel  at  chambers  unless  the  learned  jadge  there  thinks  fit 

to  certify.    That  is  a  fair  and  reasonable  role,  and  so  far  from 

being  manifestly  unjust  and  absurd,  it  will  in  all  probability  work 

well  and  lead  to  more  proper  and  expeditious  conduct  on  the  part 

of  the  solicitor. 

Secondly,  I  find  these  rules  are  not  exclusively  confined  to 
questions  between  '*  party  and  party."  Lopes,  J.,  has  pointed  out 
that  rule  26,  which  is  between  party  and  party,  differs  from  the 
rules  which  have  no  such  limitation.  By  rule  26,  "  as  to  costs  to 
be  paid  or  borne  by  another  party,  no  costs  are  to  be  allowed  which 
do  not  appear  to  the  taxing  officer  to  have  been  necessary  or 
proper  for  the  attainment  of  justice  or  defending  the  rights  of  the 
party,'*  &c.  The  rule  does  not  contain  the  exact  words  ^  between 
party  and  party,"  but  it  evidently  contemplates  that.  But  there  is 
another  rule  21,  that  where  *^  any  party  "  appears  oipon  any  appli- 
cation in  which  he  is  not  interested,  or  upon  which  he  ought  not 
to  attend,  he  is  not  to  be  allowed  any  costs  of  such  appearance 
unless  the  judge  shall  expressly  direct.  That  rule  seems  to  me 
to  shew,  first,  that  the  rule  contemplates  something  else  than 
taxation  as  between  party  and  party,  for  it  relates  to  a  party  not 
interested  in  an  application  to  chambers  or  on  which  he  ought  not 
to  attend,  and  yet  that  person  must  get  the  certificate  of  the 
learned  judge ;  and,  secondly,  that  the  party  may  and  is  expected 
to  apply  for  a  certificate  of  the  learned  judge  although  the  matter 
is  not  between  party  and  party.  The  reason,  words,  and  Mr  con- 
struction of  the  rule  are  directly  in  favour  of  the  decision  of  the 
learned  judge,  and  it  ought  to  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Lopss,  J.  The  terms  of  the  rule  are  wide  enough  to  include 
costB  as  between  solicitor  and  client  Bat  then  it  is  said  that  the 
whole  body  of  the  rules  only  relates  to  costs  between  party  and 
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1882  party,  and  that  in  oonstniiiig  the  words  **  in  any  case,'*  we  mnst 
Iv  u  confine  them  to  costs  **  in  any  case  between  party  and  party/'  Is 
^^^"^^'**^'  that  so  ?  I  think  there  are  strong  grounds  for  construing  them 
otherwise.  Bule  26,  on  the  one  hand,  and  rule  21,  on  the  other, 
seem  to  shew  that  at  least  some  of  the  rules  were  intended  to 
apply  not  only  as  between  party  and  party,  but  as  between  solicitor 
and  client,  and  that  the  words  **  in  any  case  "  in  rule  14  apply  to 
both  classes  of  cases.  Another  and  strong  reason  for  so  think- 
ing is  that  the  old  rule  6  of  the  directions  of  Hilaiy  Term,  1858, 
containing  the  words  *^  as  between  party  and  party,"  must  have 
been  in  view  of  the  draughtsman  of  the  new  rule  14,  and  he  left 
those  words  out  of  it  and  put  into  it  the  words  **  in  any  case," 
thereby  shewing  that  rule  14  was  intended  to  apply  both  to  taxation 
between  party  and  party  and  between  solicitor  and  client 

It  is  argued  that  our  construction  of  the  rule  will  cause  great 
hardship,  bnt  I  fail  to  perceive  it,  for  ex  concessis  the  master  has 
no  discretion  as  to  costs  of  attendance  of  counsel  at  chambers  as 
between  party  and  party,  and  if  the  rule  is  imperative  in  the  one 
case  why  should  it  not  be  so  in  the  other  ?  I  think  those  who 
made  the  rule  considered  that  the  attendance  of  counsel  at 
chambers  ought  to  be  exceptional,  and  the  costs  ought  only  to 
be  allowed  when  the  learned  judge  who  heard  the  fiBtcts  should 
certify  that  it  was  a  fit  case  for  counsel.  I  am  of  opinion  that 
the  rule  was  intended  to  apply  to  both  kinds  of  costs,  and  that 
the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  easts. 

Solicitor  for  appellant :  Chapman. 

Solicitors  for  respondent :  Kisch^  Son,  <t  Hanburtj. 

J.  R, 
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THE  SCHOOL  ATTENDANCE  COIOIITTBE  OF  BELPER  UNION,  ^^^ 

Appellant;  BAILEY,  Rkspondeht.  _.^^**^^_ 

Stemeniary  JSducaHon  ^Education  Acts,  1870, 1876,  and  1880;  33  A  34  Vki. 
c.  75 ;  39  <fe  40  Viet.  c.  79;  43  (6  44  Vid.  c.  2d'^By'law8~^N<m^tkndane6 
of  Child  at  Sehcol-^LkMUy  of  Parent^''  Reasonable  Excused 

A  by-law  made  under  the  Elementary  Education  Acts  provided  that,  '*  The 
parent  of  every  child  of  not  less  than  five  nor  more  than  thirteen  years  of  age, 
shall  cause  such  child  to  attend  school,  unless  there  be  a  reasonable  excose  for 
non-attendance.  Reasonable  excuses. — ^Any  of  the  following  reasons  shall  be  a 
reasonable  excuse,  namely :  (a.)  That  the  child  is  under  efficient  instruction  in 
some  other  manner;  (6.)  That  the  child  has  been  prevented  from  attending 
school  by  sickness  or  an  unavddable  cause ;  (c.)  That  there  is  no  public  elemen- 
tary school  open  which  the  child  can  attend  within  two  miles.  .  .  ." 

From  the  18th  of  May  to  the  23rd  of  September,  the  respondent,  an  engine^ 
driver,  caused  his  child  to  be  sent  daily  from  home  in  time  to  arrive  at  school 
when  it  opened.  He  did  not  receive  any  notice  that  the  child  had  not  duly 
attended,  except  on  two  occasions.  On  both  occasions  the  respondent's  wife 
corrected  the  child.  Nevertheless  it  often  failed  to  attend  school.  At  the  hearing 
of  an  information,  which  charged  that  the  respondent  on  and  ever  dnce  the 
18th  of  May  had  neglected  the  by-law  in  not  causing  his  child  to  attend  school, 
the  justices  found  that  he  had  done  all  that  could  reasonably  be  expected  of  him 
to  secure  the  attendance  of  the  child  at  school,  and  had  reasonable  grounds  for 
believing,  and  did  believe^  the  child  was  duly  attending  school,  and  had,  therefore, 
a  ''reasonable  excuse  '*  for  not  causing  the  child  to  attend  school  :— 

Hdd^  that  there  may  be  other  "  reasonable  excuses  ^  within  the  meaning  of  the 
by-law  besides  the  three  reasons  therein  specified,  and  that  the  justices  were 
right. 

Case  stated  by  justicses  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  in  Derbyshire  an  information  by  the  appel* 
lants  against  the  respondent  ander  by-laws  made  by  the  appellants 
under  the  powers  vested  in  them  by  the  Education  Acts,  1870, 
1876,  and  1880,  charging  that  the  respondent  on  and  ever  since 
the  18th  of  May,  1881,  being  the  parent  of  a  child  named  Bichard 
oyer  five  and  under  thirteen  years  of  age,  had  neglected  and 
violated,  without  reasonable  excuse,  the  by-laws  in  this,  that  he 
had  not  caused  the  child  to  attend  a  public  elementary  school 
during  the  whole  time  in  which  the  school  selected  for  the  child 
to  attend  was  open  for  the  instraction  of  children  of  similar  age, 
was  heard  and  determined  by  the  justices,  who  dismissed  the 
information. 
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1882  The  by-laws  made  by  the  appellants  and  dnly  sanctioned  by 

Belfib      order  of  her  Majesty  in  Council  formed  part  of  the  case  and 

School       provided: 

Comirrnw       «« (2.)  The  parent  of  every  child  of  not  less  than  five  nor  more 

Bailet.     than  thirteen  years  of  age  shall  cause  such  child  to  attend  school, 

unless  there  be  a  reasonable  excuse  for  non-attendance. 

''  Becuondble  Excuses. 

*'Any  of  the  following  reasons  shall  be  a  reasonable  ezcusCt 
namely : 

*^  (a.)  That  the  child  is  under  efficient  instruction  in  some  other 
manner, 

^  (b.)  That  the  child  has  been  prevented  from  attending  school 
by  sickness  or  an  unavoidable  cause. 

'^(0.)  That  there  is  no  public  elementary  school  open  which  the 
child  can  attend  within  two  miles,  measured  according  to  the 
nearest  road  from  the  residence  of  such  child. 

*'  Time  of  cUtendanee. 

^'3.  The  time  during  which  every  child  shall  attend  school 
shall  be  the  whole  time  for  which  the  school  selected  shall  be  open 
for  the  instruction  of  children  of  similar  age.  •  •  •** 

6.  [Prescribed  a  penalty  on  every  parent  for  non-observance^ 
neglect^  or  violation  of  the  by-laws.] 

Upon  the  hearing  of  the  information  the  following  evidence  was 
given :  that  the  appellants  were  the  School  Attendance  Committee 
of  the  Belper  Union,  and  the  respondent  was  an  engine-driver  in 
their  district,  and  was  the  parent  of  the  child  named  in  the 
information,  who  was  eleven  years  of  age. 

A  certificate  of  the  teacher  of  the  Public  Elementary  School  at 
Derby  that  from  the  18th  of  May,  1881,  to  the  23rd  of  September^ 
1881,  the  child  had  only  made  sixty-six  attendances  out  of  a 
possible  158  was  produced.  (1) 

For  the  defence  it  was  proved  that,  during  the  period  in  question, 
the  child  had  invariably  been  sent  from  home  at  such  an  hour  as 
would  enable  it  to  arrive  at  school  at  the  proper  time,  and  on 

(1)  A  question  as  to  whether  the  time  of  marking  the  register  waa 
certificate  was  evidence  of  more  than  raised  in  the  case,  but  is  immaterial 
the  mere  absence  of  the  child  at  the     here. 
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two  occasions  only  had  the  respondent  been  informed^  previous  to       1882 
the  commencement  of  the  proceedings,  that  the  child  had  arrived      bslfeb 
too  late  to  be  marked  on  the  register  as  attending,  and  that  on  att^xI^-ce 
both  occasions  the  respondent's  wife  had  corrected  the  child  for  Committee 
loitering  on  his  way  to  school,  and  it  was  farther  admitted  by  the     Bailet. 
appellants  that  the  school  fees  had  been  paid. 

The  justices  were  of  opinion,  inter  alia,  that  the  defence  of 
^'reasonable  excuse  for  non-attendance"  could  not  be  limited  to 
the  three  cases  specially  mentioned  in  the  by-law,  and  that  the 
law  only  required  reasonable  efforts  on  the  part  of  the  parent  to 
procure  the  attendance  of  his  child,  and  that  if  he  believed  on 
reasonable  grounds  that  his  child  was  at  school,  he  would  be  free 
from  blame,  inasmuch  as  a  labouring  man  could  not  be  expected 
to  employ  a  servant  to  conduct  his  child  to  schooL 

Upon  the  evidence  the  justices  found  as  facts,  inter  alia,  that 
the  respondent^  having  caused  his  child  to  be  sent  away  from 
home  in  time  for  it  to  arrive  at  the  opening  of  the  school,  and 
not  having  received  any  notice  that  it  had  not  done  so  (except 
on  two  occasions  on  which  the  child  was  corrected),  had  done  all 
that  could  be  reasonably  expected  of  him  to  secure  the  attendance 
of  the  child  at  school,  and  had  reasonable  grounds  for  believing, 
and  did  believe,  the  child  was  duly  attending  school,  and  had 
therefore  a  ^'  reasonable  excuse  *'  for  not  **  causing  the  child  to 
attend  school.''  The  question  for  the  opinion  of  the  Court  was 
whether  the  justices  ought  to  have  found  that  the  ignorance 
of  the  respondent  of  the  non-attendance  of  the  child  was  not  a 
^  reasonable  excuse  "  for  his  not  causing  the  child  to  attend  as 
allied* 

MeOor,  Q.(7.,  for  the  appellants.  The  by-laws  specify  three 
grounds  of  reasonable  excuse  for  the  non-attendance  of  a  child  at 
school.  The  respondent  had  none  of  them,  and  he  could  not  set 
up  any  other.  The  object  of  the  Acts  and  by-laws  is  to  enforce 
the  education  of  the  child  for  its  own  good.  It  is  not  old  enough 
to  do  what  is  best  for  itself,  and  the  parent  who  has  the  legal 
custody  and  control  of  the  child  must  ensure  its  attendance  at 
school  by  delivering  the  child  to  the  schoolmaster.  K  the  parent 
cannot  take  the  child  he  must  send  some  one  else  to  take  it. 
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Utt  In  Saunders  y.  BiAariwn  (1)  the  Coart  seemed  to  traat  the 


'ezcoMS  specified  in  &  11  as  the  <»Ij  eycnses  lor  non-compliance 
9aooL      jg^iQ^  ^u^i  section. 

CcwiiiTTB       No  connsel  aj^eaied  finr  the  respcmdent. 

GsoTBy  J.   I  think  the  justices  were  rights  or,  at  leasts  I  certainly 
cannot  say  that  they  ware  wrong.    The  circnmstances  were  that 
this  diild  of  ele?en  yeazs  was  sent  by  the  parent  every  day  to  go 
to  school  at  the  nsoal  time,  and  the  parent  had  only  on  two 
occasions  reason  to  belieye  that  the  child  did  not  attend.    On 
those  two  occasions^  and  on  notice  of  the  non-attendancci  the 
mother  corrected  the  child,  and  the  respcmdent  might  assume 
that  thenceforth  it  was  obediently  attending  school.    He  never 
heard,  nor  had  any  notice  sent  to  him,  that  the  child  was  not 
thenceforth  attending,  and  he  was  probably  led  by  the  child  to 
belieye  that  it  was  attending,  and  had  no  reason  to  disbelieve 
it    Therefore,  I  think  he  had  reasonable  excuse.    The  by-law 
prescribes  that  the  parent  **  shall  cause  such  child  to  attend  school." 
Prima  fsuue  it  might  be  said  that  if  those  words  stood  alone  the 
parent  would  be  bound  not  only  to  send  the  child  but  to  take 
it  to  the  school  door;  bat  the  by-law  proceeds,  *' unless  there 
be  a  reasonable  excuse  for  non-attendance."    Then  three  reasons 
are  stated  which  are  reasonable  excuses.    But  they  are  not  all,  for 
if  they  were,  a  number  of  perfectly  reasonable  causes  of  excuse 
would  be  excluded,  and  they  are  not  excluded.    The  by-law  does 
not  say,  the  following  are  the  only  reasonable  excuses  which  shall 
be  entertained,  but  the  reasons  specified  are  given  partly  as  illus- 
tration, and  partly  as  three  reasonable  excuses  which  may  very 
often  arise.    Practically,  therefore,  it  comes  to  this — the  father 
shall  cause  his  child  to  attend  school  unless  there  is  reasonable 
excuse  for  non-attendance.    Who  are  to  judge  of  the  reasonable 
excuses  ?    The  justices.    They  have  held  that  the  excuse  of  the 
respondent  was  reasonable^  and  I  think  it  was  reasonable.    If  we 
were  to  hold  the  contrary,  a  parent  of  every  child  between  the 
ages  of  five  and  thirteen  would  be  obliged  to  go  daily  to  school 
with  that  child,  because  even  if  an  elder  child,  or  a  friend,  or  a 
servant  were  employed  to  take  the  child  to  school,  the  parent 

(1)  7  Q.  B.  D.  388. 
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would  still  be  responsible  for  any  negligence  whereby  the  child       1882 
wandered.    It  would  be  wholly  impracticable   to  require  the      bxlfbb 
parent  to  go  to  school  with  the  child.    We  must  not,  howeyer,  j^,^^^^^ 
be  understood  to  say  by  our  decision  that  in  all  cases  of  this  kind    CkufHiTTEs 
the  father  is  not  liable.    His  liability  must  depend  on  circum-     Bailet. 
stances.     If  he  were,  in  a  mere  perfunctory  manner,  to  put  the 
child  outside  the  door  to  go  to  school,  and  he  were  then  to  set 
up  an  assumption  that  the  child  attended  school,  the  parent  might 
be  liable  for  the  non-attendance  of  the  child. 

LoFES,  J.  I  think  the  justices  were  right.  It  is  said  that  the 
parent  ought  to  have  caused  the  child  to  attend  school  by  sending 
an  elder  child,  or  servant,  or  some  one,  or  by  going  himself  with 
the  child  to  the  school.  But  the  father  is  away  from  home  all  day 
at  work  for  the  support  of  his  family,  and  the  mother  probably 
must  stay  at  home  taking  care  of  her  young  children,  and  cannot 
go.  There  is  no  eyidence  that  any  one  else  could  go.  Mr.  Mellor 
contended  that  the  respondent's  excuse  is  not  a  reasonable  excuse, 
because  it  is  not  one  of  the  three  reasons  mentioned  in  the  by- 
law, and  that  those  are  all  the  grounds  which  could  be  entertained 
by  the  justices  as  reasonable  excuses.  Surely  there  must  be  many 
other  grounds  of  non-attendance,  which  beyond  doubt  will  be 
reasonable  excuses.  I  think  the  by-law  means  that  the  child 
shall  attend  school  unless  there  is  reasonable  excuse,  and  then 
three  illustrations  of  reasonable  excuses  are  giyen.  But  the 
justices  may  act  on  other  reasonable  excuses* 

Decision  affirmed.    Leave  to  appeal  refused. 

Solicitors  for  appellants :  Warriner  d  Cross,  for  W.  B.  Eextally 
Derby. 

J.  R. 


AprUS. 
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[IN  THE  COURT  OF  APPEAL.] 

HABRIS  V.  TRUMAN  aisd  Othebs. 

Principal  and  Agent — Property ^  passing  o/^  in  Goods  bought  by  Agent-^  Trustee 
— Trust  Funds  misapplied f/oGowing  Proceeds  qf-^Moneys  hdd  in  a  Fidu- 
ciary Character — Advances  for  particular  Purpose  misappropriated— False 
PtpresentaUon — Estoppel — Trustee  in  Bankruptcy  Uikes  Property  subject  to 
same  Bights  and  Equities  as  Bankrupt — Beputed  Ownership, 

The  defendanU  were  brewers  and  employed  F.  as  their  **  malting  agent**   The 
regolar  course  of  business  between  the  defendants  and  F.  was  as  follows  :— 

F.  occupied  the  malting  premises,  and  took  out  the  neoessaiy  licenses.  It  was 
his  duty  to  buy  barley  in  his  own  name  as  principal  for  cash,  to  send  in  to  the 
defendants  certain  periodical  accounts  of  the  barley  so  bought  from  time  to  time, 
and  the  prices  of  the  same,  to  submit  samples  to  the  defendants,  and  if  the  barley 
was  approved  of  by  them  to  malt  it  and  deliver  the  malt  to  the  defendants, 
receiving  a  commission  upon  the  quantity  of  barley  steeped.  The  quantity  of 
malt  required  by  large  brewers  being  very  great,  the  brewers,  and  not  the  malting 
agents,  provide  the  capital  for  the  purchase  of  the  barley.  In  the  present  case 
the  defendants  kept  accounts  at  certain  provincial  banks,  upon  which  F.  was 
empowered  to  draw,  and  from  time  to  time  the  defendants  paid  in  lump  sums  to 
the  credit  of  those  accounts,  in  accordance  with  current  requirements,  as  shewn 
by  the  accounts  sent  in  by  F.  of  barley  purchased,  but  these  sums  were  not 
intended  to,  nor  did  they,  represent  any  payments  for  any  specific  barley.  F.'s 
business  was  to  act  as  malting  agent  for  the  defendants  exclusively.  The 
defendants  paid  the  duty  as  the  same  became  payable  upon  the  malt  in  F.'s 
premises.  F.  had  fraudulently  departed  from  the  r^ular  course  of  business. 
Instead  of  buying  barley  for  cash  and  applying  the  balances  at  the  provincial 
banks  in  payment  for  the  same,  he  had  been  in  the  habit  of  sending  in  to  the 
defendants  fictitious  accounts  of  barley  purchased,  misapplying  the  sums  paid  in 
for  his  own  purposes,  and  providing  the  malt  needed  for  the  defendants'  purposes 
by  purchasing  barley  or  ready-made  malt  upon  credit  He  likewise  from  time  to 
time  sold  barley  which  had  been  brought  on  to  the  maltings  to  raise  money  for 
his  own  purposes.  The  defendants  believed,  in  consequence  of  the  fictitious 
accounts  and  other  false  representations  of  F.,  that  barley  was  from  time  to  time 
purchased  for  cash,  in  accordance  with  the  regular  course  of  business,  and  on  the 
faith  thereof  continued  to  pay  sums  of  money  into  the  banks  for  the  purpose  of 
paying  for  such  barley,  which  they  believed  were  so  applied.  F.  subsequently 
absconded,  leaving  upon  his  premises  barley  to  the  value  of  about  £22,000,  and 
malt  to  the  value  of  about  £35,000,  upon  part  of  which  duty  bad  been  pedd  by 
the  defendants.  The  value  of  such  malt  and  barley  was  less  than  the  amount 
drawn  from  the  banks  and  misappropriated  by  F.  He  absconded  and  thereby 
conmiitted  an  act  of  bankruptcy.  Between  the  time  of  F.'s  absconding  and  the 
time  when  he  was  adjudged  a  bankrupt,  the  defendants  seized  the  barley  and  the 
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malt  left  on  his  premises.    The  plaintiff,  trustee  in  F.'s  bankraptcy»  sued  tlie         1882 

defendants  for  the  value  of  the  same : —  

Hdd^  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the  plaintiff  ^^ 

<:ould  not  recover,  on  the  ground  that  the  relation  hetween  the  defendants  and  TBimjjr. 
F.  was  that  of  principals  and  agent,  and  that  the  property  in  the  barley  and  the 
malt  had  vested  in  the  defendants,  and  that  the  barley  and  the  malt  were  not  in 
the  order  and  disposition  of  F.  as  the  reputed  owner  thereof,  it  being  notorious 
that  "malting  agents"  are  in  many  instances  not  the  owners  of  the  barley  and 
malt  on  their  malting  premises  ;  and  also  on  the  further  ground  that  the  moneys 
advanced  by  the  defendants  to  provide  for  the  purchase  of  the  barley  were 
impressed  with  a  trust ;  that  even  if  the  barley  and  the  malt  left  on  the  premises 
of  F.  were  not  bought  in  accordance  with  the  authority  given  to  him,  and  the 
legal  property  in  the  same  was  not  vested  in  the  defendants  but  in  F.,  never- 
theless F.  was  a  tnistee  for  the  defendants,  to  the  extent  of  the  sums  advanced 
by  them,  of  such  barley  and  malt,  the  same  being  either  the  product  of  the  trust 
moneys,  or  in  substitution  for  the  barley  in  payment  for  which  F.  oiight  to  have 
applied  such  trust-moneys ;  that  F.  could  not  have  set  up  his  own  breach  of 
trust  or  have  been  heard  to  allege  that  the  barley  was  bought  otherwise  than 
according  to  the  authority  given  to  him  by  the  defendants ;  and  that  the  plaintiff, 
as  F.'s  trustee  in  bankruptcy,  could  not  in  this  respect  stand  in  a  better  position 
than  F.  himself. 

Appeal  by  the  plaintiff  from  an  order  of  the  Qaeen's  Bench 
Division  (Field,  Manisty,  and  Bowen,  J  J.)  directing  the  entry  of 
the  jndgment  for  the  defendants.  (1)  The  action  was  brought  by 
the  plaintiff,  as  trustee  in  bankruptcy  of  one  Fairman,  to  recover 
the  value  of  certain  barley  and  malt  alleged  to  have  been 
converted  by  the  defendants  to  their  own  use. 

The  facts  are  stated  in  the  above  head-note,  and  are  fully 
set  forth  in  the  judgments  delivered  in  the  Queen's  Bench  Divi- 
sion. (1) 

March  28,  80.  Sir  H.  Oiffard,  Q.O.,  and  W.  O.  Harrison,  Q.a 
(MouUon,  with  them),  for  the  plaintiff.  Firsts  the  property  in  the 
barley  bought  by  Fairman  did  not  pass  to  the  defendants.  He 
might  have  dealt  with  the  money  which  they  advanced  to  him ; 
he  might  have  changed  the  barley  of  which  he  had  delivered 
samples  to  the  defendants,  and  might  have  delivered  samples  of 
other  barley  to  them.  It  is  unnecessary  for  the  plaintiff  to  con- 
tend that  Fairman  was  entitled  to  turn  into  malt  the  barley  which 
he  had  bought  with  the  defendants'  money,  and  afterwards  to  sell 
the  malt  in  the  market ;  but  it  is  to  be  recollected  that  he  was 

(1)  7  Q.  B.  D.  340. 
You  IX.  T  2 
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1882        either  the  owner  or  the  hirer  of  the  necessary  malting  premises, 

TT^mm      and  his  prim&  facie  title  to  the  ownership  of  the  barley  and  malt, 

Tbiman     ^'^^^^g  ^^^  ^is  possession,  is  not  displaced  by  the  facts  proved  at 

the  trial.    The  fact  that  Fairman  insured  the  barley  and  the  malt 

shews  that  the  property  therein  remained  in  him. 

Secondly,  no  trust  existed  in  favour  of  the  defendants ;  the  malt 
and  the  barley  alleged  to  belong  to  them  could  not  be  identified  ; 
and  a  trust  can  exist  only  in  those  chattels  which*  are  capable  of 
being  identified. 

Thirdly,  there  was  no  estoppel :  the  facts  do  not  shew  that  the 
defendants'  position  was  altered  by  their  acting  upon  the  fietlse 
representations  of  Fairman. 

Sir  F^  HerscheU,  8,0.,  and  Kenelm  Digly  {Benjamin,  Q.C,,  with 
them)»  were  not  heard. 

Our.  adv.  vuU. 

April  3.    The  following  judgments  were  delivered : — 

LoBD  CoLEBiDGB,  O.J.  I  gather  from  the  judgment  of 
Manisty,  J.  (1),  that  the  plaintiff  as  trustee  represents  only  the 
dealers,  the  defendants  having  paid  all  the  farmers  under  protest. 
The  plaintiff  claims  to  be  entitled  to  maintain  an  action  for  the 
value  of  the  malt  and  barley  seized  by  the  defendants  upon  the 
malting  premises  occupied  by  Fairman  at  the  time  of  his  bank- 
ruptcy ;  and  the  right  to  sue  depends  mainly  upon  the  question, 
whether  the  property  in  the  malt  and  barley  was  in  the  defendants 
or  Fairman.  Two  subordinate  questions  also  arise,  namely,  whether 
Fairman  had  so  conducted  himself  that  a  trust  in  favour  of  the 
defendants  attached  over  the  malt  and  the  barley  in  his  posses- 
sion, and  whether  by  construction  of  law  Fairman  was  estopped 
from  denying  that  the  property  in  them  had  passed  to  the 
defendants. 

It  may  be  said  that  the  first  question  is  concluded  by  the 
findings  of  the  jury.  At  the  trial  the  jury  found  (2)  that  it  was 
not  the  intention  of  the  parties,  as  evidenced  by  the  agreed  course 
of  dealing  between  them,  that  the  property  in  the  barley  bought 
by  the  bankrupt  should  become  vested  in  the  defendants  at  any 

(1)  7  Q.  B.  D.  366.  (2)  7  Q.  B.  D.  360. 
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time  before  delivery  to  the  defendants ;  they  found  also  that  it       1882 

was  the  intention  that  the  malt  should  become  the  property  of  habbk 

the  defendants  on  payment  of  the  duty.    It  was  agreed  that  the  xbiwav 

Queen's  Bench  Division  should  have  power  to  draw  inferences  of       

^  Lord  Cdleiidgih 

fact,  not  inconsistent  with  the  findings  of  the  jury.  (1)  If  we  ^'  • 
were  absolutely  bound  by  the  findings  of  fact,  it  would  be  neces- 
sary to  consider  whether  we  oaght  not  to  order  a  new  trial; 
nevertheless  I  may  say  that  so  far  as  they  go,  I  concur  to  a  great 
extent  with  the  views  of  the  judges  in  the  Queen's  Bench  Division. 
We  are,  however,  by  Bules  of  the  Supreme  Court,  1875,  Older 
XL.,  rule  10,  invested  with  the  power  of  finally  determining  the 
questions  in  dispute,  and  of  giving  judgment  accordingly ;  and  I 
am  of  opinion  that  the  findings  of  the  jury  cannot  be  sustained. 
I  think  that  Fairman  was  the  defendants'  agent  and  that,  so  soon 
as  the  property  in  the  malt  and  barley  became  vested  in  Fairman, 
it  became  vested  in  the  defendants.  This  really  puts  an  end  to 
the  matter  in  dispute;  for  if  the  agent  could  not  as  against  his 
principals  claim  the  malt  and  the  barley  as  his  own,  his  trustee  in 
bankruptcy  stands  in  the  same  position,  and  can  have  no  greater 
rights.  The  facts  which  it  is  necessary  to  consider  are  admirably 
stated  by  Field,  J.,  in  the  course  of  his  judgment  (2) ;  it  follows 
from  those  facts  that  Fairman  was  bound  to  act  for  the  defend- 
ants' benefit.  All  the  barley  upon  Fairman's  premises  had  been 
bought  with  the  defendants'  money  and  it  was  to  be  turned  into 
malt  for  the  defendants'  use;  no  malt  or  barley  was  to  be  at  the 
defendants'  malting  premises,  except  malt  and  barley  bought 
upon  tiie  defendants'  account.  It  seems  to  me  that  the  relation 
of  principals  and  agent  existed  between  the  defendants  and 
Fairman,  and  that  as  between  them  and  him  it  could  not  have 
Iain  in  his  mouth  to  say  that  the  barley  and  the  malt  did  not 
belong  to  them.  The  only  incident  which  seems  to  point  to  a 
contrary  conclusion  was  the  circumstance  that  Fairman  insured 
the  barley  and  the  malt  against  loss  by  fire,  and  that  at  one  time 
he  had  effected  the  insurance  with  and  paid  the  premiums  to  any 
office  that  he  pleased.  It  was  urged  that  the  curcumstances 
attending  the  insurance  amounted  to  a  kind  of  admission  by  the 
defendants  that  the  barley  did  not  belong  to  them ;  I  do  not  deny 
(I)  7  Qr  B;  P.  3fl,  8a«^  (2>  7  Q.  B.  D.  344^84«^ 
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un  that  some  weight  ought  to  be  attached  to  this  argument ;  but  a 
wa— M  Btiong  argument  against  the  plaintiff  also  arises  from  this  inci- 
'T^g^lii^,  dent ;  for  if  the  barley  and  the  malt  were  Fairman's,  it  would  be 
Loid  coiffidaew  ^^'^'^^^'^  ^^^^  ^^  should  bo  Compelled  by  the  course  of  business  to 
^^'  insure  his  own  property  ;  and  it  is  to  be  remarked  that  when  the 
defendants  became  their  own  insurers  and  stood  to  their  own 
losses  by  fire,  they  took  the  amount  of  the  premiums  out  of  the 
commission  payable  to  him,  and  they  took  off  a  percentage  neces- 
sary to  reimburse  them  for  the  risk  of  loss  which  they  undertook. 
I  am,  therefore,  of  opinion  that  the  relation  of  principal  and 
agent  existed,  and  that  judgment  must  be  entered  for  the  defend- 
ants. I  by  no  means  say  that  the  judges  of  the  Queen's  Bench 
Division  were  wrong  in  feeling  themselyes  bound  by  the  finding 
of  the  jury ;  I  merely  wish  to  remark  that  if  the  jury  were  wrong 
the  ordinary  relation  of  principal  and  agent  existed,  and  the  de- 
fendants are  entitled  to  succeed ;  but  if  they  were  right  I  agree 
with  the  conclusions  at  which  the  judges  of  the  Queen's  Bench 
Diyision  arrived. 

The  judgment  of  the  Court  below  is  founded  mainly  on  two 
grounds.  The  first  ground  is  of  this  nature :  when  large  amounts 
of  money  are  intrusted  to  a  man  to  buy  goods  and  to  carry  on  a 
business  he  becomes  a  trustee  for  the  person  to  whom  the  money 
belongs,  and  the  proceeds  of  the  money  are  affected  with  a  trust. 
This  is  an  old  and  well  established  doctrine  in  equity :  it  applies 
where  the  relation  of  principal  and  agent  in  the  ordinary  sense 
of  the  words  does  not  exist  According  to  this  doctrine,  where  a 
confidence  is  created  between  two  persons,  and  where  the  one 
receives  the  money  on  the  faith  that  he  will  do  a  certain  thing, 
and  leads  the  other  who  has  given  the  money  to  understand  that 
the  thing  has  been  done,  as  between  these  two  persons  it  is 
considered  in  equity  to  have  been  done.  Therefore  the  person 
receiving  the  money  is  bound  to  hold  what  he  gets  for  the  benefit 
of  the  person  giving  the  money.  I  think  that  this  ground  is  quite 
right 

I  think  that  the  second  ground  of  the  judgment  of  the  Queen's 
Bench  Division  is  right  also.  A  person  placed  in  a  fiduciary 
relation  n^ith  another  may  have  dealings  of  his  own,  and  may 
mix  up  his  own  dealings  with  the  dealings  on  behalf  of  his  cestui 
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que  trust ;  but  it  has  been  held  in  Courts  of  Equity  that  when  a        1882 
fiduciary  relation  has  been  created  in  respect  of  a  fund  which  has      wamut 
been  misapplied,  and  when  it  cannot  be  shewn  what  portion  of  the     tbimah. 
proceeds  of  the  fund  is  really  subject  to  the  trust,  the  trust  shall 
be  considered  to  be  attached  to  the  whole  of  the  proceeds,  and  it        ^* 
shall  not  lie  in  the  mouth  of  the  trustee  to  say  that  any  portion 
of  those  proceed^  is  not  affected  with  the  trust.     The  same  rule  is 
applied  where  by  a  long  coarse  of  dealing  and  by  constant  repre- 
sentation a  person  intrusted  with  money  is  fulfilling  for  the  benefit 
of  his  employer  the  duties  which  have  been  cast  upon  him  by  his 
employment.    In  a  case  of  this  description  the  person  employed 
is  estopped  from  setting  up  the  real  state  of  matters^  because  his 
employer  has  dealt  with  him  on  the  faith  of  his  representation 
that  another  state  of  things  existed. 

These  are  the  grounds  upon  which  the  judges  of  the  Queen's 
Bench  Division  have  held  that  the  defendants  are  entitled  to 
succeed.  As  Fairman  could  not  have  denied  the  fiduciary  obliga- 
tion and  would  have  been  estopped  from  setting  up  the  facts  as 
they  actually  existed,  his  trustee  in  bankruptcy  can  be  in  no 
better  position  than  himself. 

I  think,  therefore,  that  in  every  point  of  view  the  judgment  of 
the  Queen's  Bench  Division  was  right,  and  ought  to  be  affirmed. 

Brett,  L.J.  In  this  case  Fairman,  being  a  debtor,  absconded 
in  order  to  avoid  his  liabilities  to  his  creditors,  and  he  thereby 
committed  an  act  of  bankruptcy.  After  that  act  of  bankruptcy 
had  been  committed,  the  defendants  seized  a  large  quantity  of 
barley  and  malt  which  were  in  certain  buildings  belonging  to 
Fairman.  The  plaintiff  is  the  trustee  in  bankruptcy  of  Fairman, 
and  has  brought  this  action,  alleging  that  all  or  the  greater  part 
of  the  goods  so  seized  were,  both  at  law  and  in  equity,  the  pro- 
perty of  the  bankrupt,  and  that  the  defendants  had  no  interest  in 
them ;  and,  by  way  of  an  alternative  claim,  he  alleges  that  the 
goods  which  were  seized,  or  the  greater  part  of  them,  were  at  the 
time  of  the  bankruptcy  in  the  order  and  disposition  of  the  bank- 
rupt, even  though  they  were  the  property  of  the  defendants ;  and, 
therefore,  that  he,  as  the  trustee  in  bankruptcy,  is  entitled  to 
recover  against  the  defendants.    It  is  suggested  that  the  defend- 
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1882  ants  were  entitled  to  seize  the  malt  and  the  barley  on  the  gronnd 
that  the  property  therein  was  in  them  and  not  in  the  bankrupt ; 
and,  farther,  that  if  the  property  in  the  barley  and  malt  seized 
was  not  in  the  defendants,  yet  either  the  bankrupt  was  a  bare 
tmstee  thereof  for  the  defendants,  or  it  was  in  equity  charged 
with  the  whole  sum  paid  for  it  by  the  defendants.  It  was  alleged 
on  the  part  of  the  defendants  that  if  these  goods,  either  at  law  or 
in  equity,  belonged  to  the  defendants,  they  were  not  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy, 
because  by  the  yery  nature  of  the  business  he  was  not  the  reputed 
owner  of  them. 

The  more  I  have  thought  of  this  case,  the  more  I  haye  become 
convinced  that  it  is  impossible  in  any  yiew  that  the  plaintiff,  as 
trustee  in  bankruptcy,  can  successfully  claim  any  part  of  this 
barley  or  malt  as  against  the  defendants.  It  seems  to  me  that 
the  whole  of  the  difficulty  has  arisen,  because  the  defendants 
wished  not  to  deal  directly  with  the  excise.  If  it  had  been  openly 
stated  in  express  terms  that  the  barley  was  the  defendants'  and 
that  Fairman  was  employed  only  as  a  seryant  to  turn  it  into 
malty  it  might  have  been  said  that  the  defendants  ought  to  have 
taken  out  the  licenses  and  ought  to  haye  been  directly  under 
the  authority  of  the  excise.  The  defendants,  howeyer,  employed 
Fairman  as  their  malting  agents  who  took  out  the  licenses  and  in 
the  first  instance  paid  the  duty. 

I  think  that  the  facts  are  not  really  in  dispute,  and  I  agree  with 
the  Lord  Chief  Justice  that,  if  it  is  necessary  to  set  aside  the 
findings  of  the  jury  in  this  case,  we  haye  all  the  facts  with  regard 
to  the  defendants'  business  before  us,  so  as  to  enable  us  to  exercise 
the  power  giyen  to  us  by  the  Bules  of  the  Supreme  Courts  1875, 
Order  XL.,  rule  10,  and  to  declare  what  judgment  ought  to  be 
entered.  The  facts  may  be  shortly  stated  as  follows :  A  contract 
was  entered  into  between  the  defendants  as  brewers  and  Fairman 
as  '' malting  agent,"  under  which  he  was  to  haye  possession  of 
buildings  called  ''malting  premises."  He  was  to  go  into  the 
markets  and,  in  his  own  name  and  without  authority  from  the 
defendants  to  pledge  their  credit,  but  upon  his  own  credit^  to 
make  contracts  for  barley.  To  enable  him  to  make  those  con- 
tractSy  a  fund  was  opened  in  the  name  of  the  defendants  at  the 
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bankers'.  Fairman  was  to  pay  for  each  parcel  of  barley  by  1882 
drawing  out  a  proper  amount  from  the  account  which  stood  at  the  sxasa 
bankers'  in  the  name  of  the  defendants.  He  was  therefore  a  «• 
person  who  was  put  in  funds;  and  although  he  was  the  agent 
of  the  defendants  to  buy  barley  for  them,  he  was  not  such  an 
agent  as  by  the  mere  nature  of  his  employment  had  authority 
to  bind  his  principals  by  pledging  their  credit ;  it  would  require 
an  express  authority  from  his  principals,  or  at  least  an  authority 
to  be  implied  from  the  course  of  business  between  them  and 
him,  to  enable  him  to  pledge  their  credit ;  but  it  is  clear  that 
Fairman  had  no  authority  to  pledge  the  credit  of  the  defend- 
ants, because  there  was  a  stipulation  that  he  was  to  pay  in  cash 
for  all  barley  that  was  to  be  malted  for  them.  Therefore,  it 
seems  to  me  that  under  no  circumstances  could  the  defendants 
have  been  made  liable  to  the  sellers  of  the  barley.  After  Fair- 
man  had  bought  the  barley,  he  was  to  send  samples  to  the 
defendants  in  order  to  ascertain  whether  it  was  barley  of  which 
they  approved ;  upon  their  approval  of  the  samples  he  stated  to 
them  the  quantities  which  he  said  that  he  had  bought.  That 
barley  was  to  be  taken  to  his  malting  premises,  and  it  seems  to 
me  to  be  clear  that  no  barley  could  properly  be  taken  to  those  malt- 
ing premises  except  barley  which  had  been  approved  of  by  the 
defendants.  The  defendants  kept  the  account  in  such  a  state  that 
Fairman  could  draw  uiX)n  it.  The  barley  having  been  thus 
bought^  thus  approved,  and  thus  taken  to  the  malting  premises,  if 
Fairman  had  acted  honestly  and  according  to  the  arrangement 
between  him  and  the  defendants,  all  that  barley  ought  to  have 
been  malted  for  the  defendants.  All  the  malt  was  to  go  to  the 
defendants,  and,  as  I  understand,  even  ail  the  refuse  belonged  to 
them,  so  that  if  Fairman  sold  it  he  was  to  account  to  them  for  the 
prioe«  But  Fairman,  dishonestly  as  against  the  defendants,  did 
buy  barley,  and  although  he  drew  upon  the  account  at  the 
bankers'  he  did  not  pay  for  the  barley ;  and  in  other  instances  he 
has  sold  either  the  barley  or  the  malt  made  from  it,  and  has  kept 
the  price.  It  follows  from  this  state  of  facts  that  all  the  interest 
in  the  barley  went  to  the  defendants.  It  seems  absurd  to  suggest 
that  according  to  the  contract  between  Fairman  and  the  defendants, 
Fairman  could  have  bought  the  barley  at  one  price  and  charged 
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1882       it  at  a  higher  price  to  the  defendants:  he  was  boand  to  give  all 
the  benefit  to  the  defendants.     He  was  remunerated  for  his 
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*'  services  by  a  commission.  The  resolt  is  that  Fairman  conld  not 
do  one  thing  with  the  barley,  which  an  owner  in  his  own  right 
could  do  with  it.  Moreover  the  duty  on  the  barley,  although  in 
one  sense  it  was  paid  by  Fairman,  was  really  paid  by  the 
defendants,  because  the  defendants  were  sureties  to  the  excise  for 
the  payment  of  the  duty  by  Fairman,  and  always  paid  the  duty 
with  money  of  their  own.  The  defendants  paid  for  everything 
connected  with  the  barley. 

I  will  now  speak  of  the  insurance.  It  is  true  that  for  a  time 
Fairman  insured  the  barley,  but  it  is  equally  true  that  the  cost  of 
the  insurance  was  considered  in  fixing  the  amount  of  the  com- 
mission ;  therefore  the  defendants  really  paid  for  the  insurance. 
After  a  time  on  considering  the  magnitude  of  their  transactions 
with  regard  to  barley,  the  defendants  insisted  that  Fairman  should 
no  longer  insure  the  barley  with  insurance  offices,  they  insisted 
that  he  should  insure  with  them.  That  is  merely  a  phrase.  The 
truth  is  that  the  barley  was  no  longer  insured.  It  is  absurd  to 
say  that  if  that  barley  had  been  destroyed  by  fire,  the  defendants 
would  have  had  to  pay  the  value  of  it  to  Fairman,  for  in  that 
case  they  would  pay  him  the  price  over  again  after  having  paid 
the  price  to  him  when  he  bought  it.  The  real  meaning  of  what 
they  did  was  to  insist  that  Fairman  should  no  longer  insure  the 
barley,  but  that  they  should  be  their  own  insurers.  Whilst  they 
directed  him  to  insure  the  barley,  they  paid  the  costs  of  insurance 
as  part  of  the  commission ;  but  when  they  insisted  that  he  should 
no  longer  insure,  they  deducted  from  the  commission  which  they 
gave  to  him  a  sum,  which  upon  calculation  they  found  it  would 
have  cost  them  to  insure  the  barley. 

The  jury  have  found  that  it  was  not  the  intention  of  the  parties 
that  the  property  in  the  barley  should  become  vested  in  the 
defendants.  I  quite  agree  that  under  ordinary  circumstances  the 
intention  of  the  parties  to  a  contract  is  the  chief  matter  to  be 
considered ;  but  I  very  much  doubt  whether  the  mere  intention  of 
the  parties  in  this  case  was  sufficient  to  determine  in  whom  the 
legal  property  was  vested.  If  two  persons  agree  that  facts  shall 
be  deemed  to  exist  with  regard  to  goods,  which  if  they  existed 
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would  really  give  the  whole  interest  in,  and  power  over,  the  goods       i882 
to  the  one,  and  would  give  no  interest  io,  or  power  over,  the  goods  "  HAwm 
to  the  other,  and  if  everything  is  paid  for  by  the  one  which  would       "*  «• 
be  paid  for  by  an  owner,  and  if  nothing  is  paid  for  by  the  other 
which  an  owner  would  pay  for,  although  for  certain  collateral 
purposes  it  may  be  the  intention  and  tho  wish  of  the  parties  that 
the  property  should  not  pass,  nevertheless,  in  my  opinion,  the 
property  does  pass ;  therefore,  although  the  jury  have  found  that 
in  fact  these  patties  intended  or  wished  that  the  property  should 
not  pass,  nevertheless  I  very  much  incline  to  think  that  it  did 
pass.    Therefore  I  think  that  it  is  unnecessary  to  set  aside  the 
finding  of  the  jury.    Nevertheless,  if  it  is  to  be  said  that  the 
property  in  the  barley  did  pass  to  the  defendants,  certainly  that 
can  only  mean  that  it  was  their  property  in  point  of  law. 

I  must  now  consider  what  are  the  equities  attaching  to  the 
case. 

It  may  be  said  that  if  the  business  had  been  carried  on  honestly 
Fairman  would  be  the  bare  trustee  of  the  barley  for  the  defend* 
ants  from  the  time  of  its  approval,  and  therefore  that  the 
defendants  were  owners  in  equity  of  that  barley.  But  it  may  be 
urged  on  the  other  hand  that  a  person  cannot  be  a  trustee,  unless 
there  is  a  contract  that  the  relation  of  cestui  que  trust  and 
trustee  shall  exist.  I  do  not  think  that  that  is  a  true  proposition. 
I  think  that  the  equity  arises  from  the  existence  of  certain  facts 
and  certain  relations  between  the  parties,  and  I  think  that  where 
the  facts  are  such  as  I  have  already  stated,  namely,  that  every- 
thing with  regard  to  this  barley  was  to  be  paid  for  by  the 
defendants,  and  nothing  was  to  be  paid  for  by  Fairman,  an  equity 
attaches  upon  those  facts,  and  Fairman  was  a  bare  trustee  for 
the  defendants.  But  even  if  this  is  not  so,  I  have  not  the 
smallest  doubt  that  in  equity  it  would  be  held  that  the  barley  was 
charged  with  the  money  actually  paid  by  the  defendants  as  the 
price  of  it.  It  may  be  urged  that  this  barley  was  not  paid  for  by 
the  defendants,  and  that  all  that  was  done  by  the  defendants  was 
to  advance  money  to  Fairman  to  enable  him  to  carry  on  his 
business.  The  more  that  proposition  is  examined  the  more 
absurd  will  it  seem  to  be,  for  it  supposes  this  state  of  circum- 
stances, that  the  defendants  were  advancing  to  Fairman  for  the 
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1882  sake  of  bis  business  enormous  sums  of  money  without  any 
Habbis  security.  It  tberefore  seems  to  me  that  the  barley  stood  charged 
_  ^*  with  the  amount  paid  for  it  by  the  defendants  from  the  moment 

when  Fairman  drew  out  that  amount,  and  that  even  although 
the  legal  property  may  have  been  in  Fairman,  he  was  a  bare 
trustee,  or,  at  all  eyents,  he  held  the  barley  subject  to  an  equit- 
able charge  for  the  full  amount  paid  by  the  defendants.  It  was, 
urged,  however,  on  the  part  of  the  plaintiff,  that  the  barley  dis- 
honestly bought  by  Fairman  was  in  one  sense  not  bought  for  the 
defendants,  that  is  to  say,  it  was  not  bought  by  Fairman  accord- 
ing to  the  course  of  his  duty.  Nothing  can  be  more  dishonest 
than  Fairman's  conduct ;  and  in  order  to  support  this  contention,  it 
must  be  assumed  either  that  Fairman  bought  the  barley  with  the 
defendants'  money  intending  to  sell  it  again  for  his  own  benefit, 
or  he  bought  it  not  intending  to  pay  for  it,  and  at  the  same  time 
he  drew  upon  the  defendants'  account.  It  seems  to  me  that 
if  Fairman  had  been  the  plaintiff  in  this  action,  it  would  have 
been  impossible  to  allow  him  to  set  up  his  own  fraud,  after  he  had 
stated  by  his  accounts  that  all  the  barley  upon  his  malting 
premises  had  been  bought  by  him  for  the  defendants,  and  had 
been  approved  of  by  them,  and  was  to  be  malted  for  their  benefit 
and  to  be  paid  for  by  them ;  he  would  have  been  estopped  from 
setting  up  his  own  fraud ;  and,  as  he  would  have  been  estopped, 
his  trustee  in  bankruptcy,  who  is  suing  upon  the  relation  between 
him  and  the  defendants,  is  just  as  much  estopped  as  he  was. 
Therefore  in  every  point  of  view  the  trustee  in  bankruptcy  is 
disabled  from  recovering  against  the  defendants. 

It  has  been  argued,  at  least  in  the  Queen's  Bench  Division, 
that  at  the  time  of  the  bankruptcy  the  goods  were  in  the  order 
and  disposition  of  the  bankrupt.  The  jury  have  arrived  at  no 
conclusion  upon  that  point ;  but,  it  was  agreed  that  the  judges  of 
the  divisional  Court  should  have  the  power  of  drawing  inferences 
of  fact,  and  they  have  come  to  the  conclusion  that  from  the 
notoriety  of  the  mode  in  which  the  business  of  a  malting  agent  is 
carried  on,  no  creditor  dealing  with  him  could  have  failed  to  be 
aware  that  in  many  instances  he  is  not  the  legal  or  the  equitable 
owner  of  the  barley  or  the  malt,  and  that  the  barley  and  the 
malt  are  in  truth  paid  for  by  the  brewers ;  in  this  state  of  circum- 
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stances  the  doctrine  of  reputed  owneiship  does  not  apply,  and  the 
barley  and  the  malt  were  not  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  o{  the  bankruptcy.  TBinuH 

I  think  that  the  judgment  of  the  Queen's  Bench  Division  ought 
to  be  affirmed. 

HoLKEB,  L.J.  In  this  case  some  amount  of  difficulty  and 
complication  has  arisen* 

The  action  has  been  brought  to  try  whether  the  property  in  a 
laige  quantity  of  barley  and  also  of  malt  was  in  the  trustee  of 
Fairman  or  in  the  defendants ;  there  was  also  a  second  contention 
that  these  goods  were  in  the  order  and  disposition  of  the  bankrupt 
by  the  consent  of  the  true  owners.  As  to  the  latter  question  it 
was  agreed  that  practically  it  should  be  left  to  the  judges  of  the 
Queen's  Sench  Division ;  they  took  a  view  against  the  plaintiff, 
and  that  really  disposes  of  the  question.  I  do  not  see  how  the 
plaintiff  could  have  thought,  at  all  events  after  the  finding  of  the 
jury,  that  they  would  have  taken  a  view  in  his  fetvour  as  to  this 
point,  because  the  jary  considered  that  the  property  was  in  the 
bankrupt,  or  rather  in  his  trustee  who  represented  him,  and  they 
would  hardly  be  likely  to  come  to  the  conclusion  that  the  pro- 
perty in  the  barley  and  the  malt  was  in  the  defendants.  I  think 
it  unnecessary  to  say  anything  more  upon  that  topic 

Then  comes  the  question  as  to  the  findings  of  the  jury.  It 
may  be  difficult  to  dispute  their  correctness  on  such  a  subject  as 
this ;  but  I  cannot  help  thinking  that  the  findings  were  wrong ; 
ihey  have  found  in  effect  that  the  property  in  the  barley  did  not 
pass  to  the  defendants,  and  that  the  property  in  the  malt  passed 
only  when  the  duty  had  been  paid.  It  is  difficult  to  conceive 
why  the  property  should  have  passed  to  the  defendants  at  that 
time  and  not  at  any  previous  time.  But  there  are  these  salient 
facts.  Fairman  was  the  servant  of  the  defendants ;  and  it  was 
his  duty  to  carry  on  the  business  upon  their  behalf,  and  he  was 
paid  for  his  services  by  a  commission.  It  is  admitted  that  he 
could  not  sell  the  barley  and  the  malt  to  other  persons,  and  that 
he  could  not  charge  any  profit  to  his  employers,  and  yet  it  has 
been  found  that  the  property  was  in  Fairman.  It  seems  to 
me  that  it  would  have  been  a  more  sensible  conclusion  for  the 


Holker,  LJ. 
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1882  jary  to  arrive  at  if  they  had  found  that  all  that  was  done  by 
Hasou  -PairiJ^a^  ^as  done  by  him  as  the  agent  of  the  defendants,  and 
*•  that  the  barley  and  the  malt  belonged  to  them.  The  Queen's 
Bench  Division  have  considered,  as  I  think  rightly,  that  the 
finding  might  be  interpreted  by  the  light  of  the  surrounding 
circumstances,  and  that  Fairman  either  held  the  barley  and  the 
malt  as  trustee  for  the  defendants,  or  held  them  charged  with  the 
price  paid  by  the  defendants. 

It  has  been  said  that  a  large  quantity  of  barley  may  have  been 
bought  by  Fairman  with  his  own  money ;  the  answer  to  that  is, 
that  Fairman  and  the  plaintiff,  as  his  trustee  in  bankruptcy,  are 
estopped  from  alleging  that.  The  doctrine  of  estoppel  ought  not 
be  extended ;  but  I  think  that  the  present  case  is  clearly  one  of 
estoppel,  for  Fairman  represented  to  the  defendants  that  he  had 
bought  barley  for  them,  and  he  got  money  from  them  in  order  to 
pay  for  it,  and  he  and  his  trustee  in  bankruptcy  cannot  be  allowed 
to  say  now  that  the  barley  and  the  malt  do  not  belong  to  the 
defendants. 

I  think  that  the  judgment  of  the  Queen's  Bench  Division 

ought  to  stand. 

Judgment  affirmed. 

;    Solicitor  for  plaintiff :  W.  P.  BkOer. 

Solicitors  for  defendants :  Clapham  dt  Fiteh. 

J.  E.  H. 


Jme  9.  ^IN  THE  COURT  OP  APPEAL.] 


CLACK  V.  WOOD. 

Fradie&— Power  of  Court  qf  Appeal  to  amend  Record  of  Tricd^Rulu  qf  Courts 
Orders  LVIIL  r.  6 ;  L2X,  r.  2— Condition  rendered  impoenble  by  Defend- 
ant— "  Title  to  be  approved  by  my  Solicitor,^ 

At  the  trial  of  an  action  the  jury  found  certain  issues  in  favour  of  the  plaintiff^ 
and  the  judge  reserved  judgment.  The  verdict  was  entered  as  a  general  verdict 
for  the  plaintiff,  but  the  judge  notwithstanding  the  verdict  gave  judgment  for  the 
defendant 

On  an  appeal  by  the  plaintiff  from  the  judgment^  the  Court  of  Appeal  amended 
the  record  by  entering  the  verdict  for  the  plaintiff  on  the  issues  only,  and  affirmed 
the  judgment. 

The  plaintiff's  claim  was  for  commission  on  the  sale  of  a  piece  of  land  by  A. 
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to  the  defendant,  one  tenn  of  tbe  plaintifiTs  contract  being  that  A/s  title  shoxild  |882 

be  approved  by  the  defendant's  solicitor.    The  defendant  broke  off  tbe  sale ~ 

of  bis  own  accord,  so  that  A-'s  title  was  never  submitted  to  the  defendant's  ^^ 

solicitor : —  Wood. 

ffdd,  that  the  plaintiff  could  not  succeed  without  proving  that  tbe  defendant's 
solicitor  had  approved  A.'s  title,  or  else  that  such  a  title  was  submitted  to  him 
as  it  was  unreasonable  for  him  to  disapprove. 

The  action  in  this  case  was  brought  by  W.  H.  Clack  a  com- 
mission agent  for  the  recovery  of  lOOZ.  for  commission  earned  by 
him  as  agent  for  the  defendant  E.  Wood. 

The  defendant  being  desirous  of  purchasing  a  pubhc  house  plot 
at  Eilburn  belonging  to  A.  Maxwell,  which  had  been  placed  in 
the  plaintiff's  hands  for  sale,  agreed  to  pay  the  plaintiff  lOOZ.  for 
commission  on  the  purchase.  The  contract  was  in  the  following 
terms : — 

«'  December  17, 1880.  Mr.  Clack,  Dear  sir,  I  am  willmg  to  give 
1300/.  for  the  freehold  of  the  public  house  plot  at  the  comer  of 
Dart  Street ;  and  I  hereby  agree  to  give  you  1002.  in  commission 
subject  to  the  title  being  approved  by  my  sob'citor." 

The  plaintiff  thereupon  obtained  from  Maxwell  a  letter  agree- 
ing to  accept  the  defendant's  offer  of  13007.  The  purchase  from 
Maxwell  was  however  never  completed,  the  defendant  alleging 
that  he  had  been  deceived  as  to  a  certain  road  important  to  the 
enjoyment  of  the  property,  which  was  represented  on  the  plan  as 
existing,  but  which  had  been  stopped. 

The  effect  of  the  sudden  termination  of  the  transaction  was 
that  an  abstract  of  title  was  never  sent  to  the  defendant  nor 
approved  by  his  solicitor. 

The  defendant  having  refused  to  pay  to  plaintiff  his  commission 
this  action  was  brought 

The  defendant  pleaded  in  his  defence  that  he  only  agreed  to 
pay  the  commission  on  the  completion  of  the  purchase  which 
never  took  place;  that  the  vendor  did  not  give  a  good  title,  and 
that  the  defendant  was  reasonably  entitled  to  refuse  it,  and  that 
the  title  had  never  been  approved ;  and  further  that  he  had  been 
led  into  tbe  contract  by  the  false  representations  of  the  plaintiff 
respecting  the  load. 

The  action  was  tried  before  North,  J.,  in  Middlesex,  on  the 
28th  of.  No\ ember,  1881,  when  the  jvry  found  all  the  issues  put  to 


278  QUEEN'S  BENCH  DIVISION.  VOL.  IX. 

1882  them  in  favonr  of  the  plaintiff,  bat  it  did  not  clearly  appear  from 
Clack  the  Judge's  notes  what  those  issues  were.  His  Lordship  reserved 
Wood  judgment.  Motion  for  judgment  was  made  the  next  day,  wHen 
the  judge  held  that,  notwithstanding  the  finding  of  the  jury,  the 
defendant  was  entitled  to  judgment  on  the  ground  that  the  words 
in  the  contract  '^subject  to  the  title  being  approved  by  my 
solicitor/'  imposed  upon  the  plaintiff  the  obligation  of  tendering 
the  title  to  the  defendant  and  its  being  approved  by  his  solicitor 
which  had  not  been  done. . 

The  certificate  of  the  associate  of  the  result  of  the  trial  was  as 
follows.  *^  The  jury  found  a  verdict  for  the  plaintiff  for  lOOZ. 
The  judge  reserved  judgment  And  on  the  29th  of  November, 
1881,  after  hearing  counsel,  the  judge  directed  that  judgment 
should  be  entered  for  the  defendant,  and  that  "the  defendant 
should  pay  the  costs  caused  by  the  issues  raised  by  the  second  and 
third  paragraphs  of  the  statement  of  defence  (namely,  as  to  the 
fraudulent  representation),  and  that  the  defendant  should  have 
the  other  costs  of  the  action ;  set  off  for  costs." 
From  this  judgment  the  plaintiff  appealed. 

Fillany  and  Foley,  for  the  plaintiff.  The  finding  of  the  jury  as 
entered  on  the  record  was  a  general  verdict  for  the  plaintiff,  and 
with  that  verdict  the  judge  had  no  power  to  enter  judgment  for 
the  defendant.  If  the  verdict  was  wrongly  entered  the  defendant 
ought  to  have  asked  to  have  it  amended  at  the  time,  or  else 
ought  to  have  applied  for  a  new  trial  under  Order  XXX TX.  r.  1 ; 
Davies  v.  Fdix.  (1)  The  Court  of  Appeal  must  now  take  the 
verdict  as  correctly  entered.  But  the  verdict  did  in  fact  amount 
to  a  general  one  for  the  plaintiff.  For  he  succeeded  on  all  the 
issues  which  were  put  to  the  jury.  We  admit  that  no  question 
was  put  as  to  the  non-approval  of  the  title  by  the  defendant's 
solicitor.  But  that  issue  was  immaterial ;  the  clause  in  the  contract 
merely  meant  that  the  plaintiff's  title  was  to  be  investigated; 
Hussey  v.  Home  Payne  (2);  and  as  the  defendant  broke  off  the 
contract  on  another  ground  that  term  of  the  contract  became 
impossible  by  his  own  act 

MouUon,  for  the  defendant^  was  not  called  on. 

(1)  ,4  Ex.  D.  32^  (20  4:Af^(Jkm^f.ZA 
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Jessel,  M.B.  The  question  we  have  to  decide  is  one  which,  I  is82 
am  penaadedy  will  not  often  occur,  but  still  it  is  important^  as  Claok  ~ 
regards  the  power  of  this  Court  to  amend  the  record  of  the  triaL  ^- 
It  is  said  that  the  finding  of  the  jury  being  general  in  favour  of 
the  plaintiff,  the  judge  had  no  power  to  enter  it  for  the  defendant, 
which  he  did,  with  an  exception  as  to  part  of  the  costs.  No  doubt 
if  the  finding  of  the  jury  had  been  really  a  general  verdict  for 
the  plaintiff  it  ought  not  to  have  been  followed  by  a  judgment 
for  the  defendant  It  is  clear  that  there  must  have  been  a  mistake 
in  this  case  either  in  what  was  left  to  the  jury,  or  in  the  certi- 
ficate of  the  associate  as  to  the  finding  of  the  jury.  We  have 
consulted  Mr.  Justice  North  as  to  the  questions  which  he  put  to 
the  jury,  and  it  is  clear  from  his  letter  to  us  in  reply  that  what- 
ever words  he  used  he  did  not  intend  to  leave  to  the  jury  any 
question  as  to  the  non-approval  of  Maxwell's  title  by  the  defend- 
ant's solicitor,  but  to  reserve  that  question  to  himself.  Whether 
he  put  the  issues  as  clearly  to  the  jury  as  he  might  have  done  is 
not  material,  but  there  was  really  no  question  to  go  to  the  jury  on 
that  part  of  the  case. 

The  plaintiff  did  not  offer  any  evidence  to  the  jury  of  Maxwell's 
title,  or  of  its  approval  by  the  defendant's  solicitor.  On  the  other 
hand,  there  was  evidence  given  by  the  defendant  that  his  solicitor 
did  not  approve  it,  although  it  was  not  really  necessary  for  the 
defendant  to  offer  any  evidence  on  that  point,  because  it  was  for 
the  plaintiff  to  give  prim&  facie  evidence  either  that  the  title  was 
approved,  or  that  there  was  a  good  title  but  that  the  defendant's 
solicitor  unreasonably  and  improperly  refused  to  approve  it  The 
plaintiff  tendered  no  evidence  on  either  pointy  therefore  there  was 
no  evidence  to  go  to  the  jury  on  that  question,  and  no  verdict 
ought  to  have  been  taken  on  it  The  proper  way  of  dealing  with 
the  case  at  the  time  would  have  been  to  enter  a  verdict  for  the 
plaintiff  on  the  two  issues  respecting  the  fraudulent  representa- 
tions, and  then  it  would  have  been  competent  for  the  judge  to 
deal  with  the  judgment. 

The  question  remains  what  ought  this  Ciourt  to  do  now?  The 
orders  applicable  to  the  case  are  Order  LYIIL,  rule  5,  and  Order 
LIX.,  rule  2.  If  application  had  been  made  at  the  time  to  the 
judge,  there  is  no  doubt  that  he  could  have  amended  the  record 
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1882  under  Order  LIX.,  mle  2,  and  directed  the  finding  of  the  jury  to 
^Ci^cK  be  altered.  Then  Order  LVIII.,  rule  5,  says  that  "  the  Court  of. 
Wood  Appeal  shall  have  all  the  powers  and  duties  as  to  amendment 
and  otherwise  of  the  Court  of  first  instance :"  and  again,  that 
''the  Court  of  Appeal  shall  have  power  to  give  any  judgment  and 
make  any  order  which  ought  to  have  been  made,  and  to  make 
such  further  order  as  the  case  may  require."  Therefore  it  is  plain 
that  we  can  order  the  record  of  the  trial  to  be  amended.  That 
haying  been  done  the  judgment  for  the  defendant  must  stand ; 
and  the  appeal  will  be  dismissed  with  costs. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  Mr.  Justice  North 
was  substantially  right,  but  there  was  an  error  in  drawing  up  the 
certificate,  which  says  "  the  jury  found  a  verdict  for  the  plaintiff 
for  lOOZ."  I  am  satisfied  that  there  was  an  error  in  so  entering 
the  verdict.  What  was  really  done  was  to  leave  to  the  jury  the 
question  of  fraud,  and  on  that  iesue  the  jury  found  a  verdict  for 
the  plaintiff.  There  is  no  doubt  that  this  Court  has  power  to 
amend  the  record.  It  should  be  that  the  jary  found  a  verdict  for 
the  plaintiff  on  the  issues  as  to  fraud,  and  the  judge  reserved  the 
rest  of  the  case.  Then  what  is  the  rest  of  the  case  ?  The  plain* 
tiff  sues  on  a  written  agreement,  which  contains  the  words  "  subject 
to  the  title  being  approved  by  my  solicitor."  What  had  the 
plaintiff  to  do  at  the  trial?  He  ought  either  to  have  proved 
that  the  title  was  approved  or  that  there  was  such  a  title  tendered 
as  made  it  unreasonable  not  to  approve  it  But  he  did  neither ; 
so  there  was  no  evidence  to  go  to  the  jury.  Mr.  Justice  North 
gave  judgment  for  the  defendant,  on  the  ground  that  there  was 
a  total  absence  of  evidence  on  that  pomt.  Assuming  the  certi- 
ficate to  be  amended,  as  it  ought  to  be,  his  judgment  was  right  in 
substance,  and  must  be  affirmed. 

BowEK,  L.  J.    I  am  entirely  of  the  same  opinion. 

Appeal  dismissed. 
Solicitor  for  plaintiff:  Uderion. 
Solicitors  for  defendant:  Letcin  &  Co. 

M.  W. 
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HARDING  V.  PREECE.  1882 

June  23. 
Bankruptcy — Landlord  and  Tenant — Diadaimer  of  Lease  hy  Trtuiee  of  As-     "    ~ 
siynee^Liahility  of  Lesaee/or  Bent^LiahUUy  of  Bankrupfa  Surety, 

The  plaintiff  being  lessee  of  a  farm  for  a  term  of  years  assigned  the  lease  to  P., 
taking  the  covenant  of  the  defendant  as  surety  for  the  due  payment  of  the  rent 
to  the  lessor  for  the  residue  of  the  term.  Dnring  the  continuance  of  the  term  P. 
became  bankmpt,  and  his  trustee  having  obtained  the  requisite  leave  of  the 
Court  disclaimed  all  interest  in  the  lease.  Subsequently  the  lessor  demanded 
from  the  plaintiff  the  half  year's  rent  accruing  after  the  bankruptcy.  The 
plaintiff  paid  the  rent  and  brought  an  action  to  recover  the  amount  from  the 
defendant  under  his  covenant.  Neither  the  plaintiff  nor  the  defendant  had  entered 
upon  or  taken  possession  of  the  farm : —  -^ 

HMy  by  Manisty  and  Watkin  Williams,  JJ.,  that  the  plaintiff  was  entitled 
to  recover.  By  Manisty,  J.,  on  the  ground  that  the  disclaimer  operated  only  as 
a  surrender  so  £u:  as  was  necessary  to  relieve  the  bankrupt,  his  estate,  and  the 
trustee  from  liability  without  otherwise  affecting  third  parties,  and  that  the 
plaintiff  as  lessee  remained  liable  for  the  rent  and  had  his  remedy  over  against 
the  defendant  as  the  bankrupt's  surety.  By  Watkin  Williams,  J.,  solely  on  the 
authority  of  East  and  West  India  Dock  Co,  v.  HOI  (W.  N.  April  29, 1882). 

Special  Case. 

The  plaiDtiff  beiog  lessee  of  a  farm  had  assigned  it  for  the 
residne  of  the  term  to  William  Groodwin  Preece,  taking  the  ooto- 
nant  of  the  defendant  as  sarety  for  the  due  payment  of  the  rent 
for  the  residue  of  the  term.  Daring  the  continuance  of  the  term, 
Preece  became  bankrupt  and  his  trustee  disclaimed  all  interest  in 
the  premises.  The  plainti£f  subsequently  in  pursuance  of  the  cove- 
nant in  his  lease  paid  one  half  year's  rent  to  the  lessor,  and  now 
sued  the  defendant  upon  his  covenant  as  surety ;  the  question  being 
how  far  the  defendant's  liability  was  affected  by  the  disclaimer. 
The  facts  are  stated  in  detail  in  the  judgments  of  the  Court. 

May  15y  16.  Yaie  Lee  {Rote^  with  him),  for  the  plaintiff.  It 
has  been  held  that  a  disclaimer  of  a  lease  by  the  trustee  in  bank- 
ruptcy of  the  assignee  of  the  lease  does  not  affect  the  rights  and 
liabilities  inter  se  of  the  lessor  and  original  lessee:  8my(h  v. 
Narih  (1);  Ex  parte  Walton  (2);  Ex  parte  East  and  West  India 

(1)  Law  Bep.  7  Ex.  242.  (2)  17  Ch.  D.  746. 
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1882  Boeh  Co.  (1)  ;  East  and  West  India  Dock  Co.  v.  Ettt.  (2)  If  as 
H^^^jjjQ  between  the  lessor  and  original  lessee  the  h'abllity  to  the  rent 
*•  and  covenants  continues  the  liability  of  the  sureties  upon  the 
covenant  to  indemnify  must  also  continue. 

W.  O.  Harrison^  Q.C.  {English  Harrison  with  him),  for  the 
defendant.  The  Bankruptcy  Act,  1869,  provides  that  upon  the 
disclaimer  the  lease  shall  be  deemed  to  have  been  surrendered  from 
the  date  of  the  adjudication.  Upon  a  surrender  the  term  is  gone, 
and  with  it  the  rent  and  covenants :  Shs  parte  Stephens.  (3)  In 
Smyth  V.  North  (4)  the  rent  in  question  had  accrued  due  before  the 
adjudication  and  disclaimer,  and  it  was  reasonable  to  hold  that  the 
vested  right  of  action  against  a  third  person  could  not  be  inter- 
fered with  by  the  disclaimer,  but  here  the  rent  accrued  after  the 
disclaimer.  According  to  the  plaintiffs  contention  the  word  "  sur- 
rendered "  in  the  Act  as  applied  to  this  case  must  be  construed  to 
mean  **  assigned  back  to  the  lessee."  The  legislature  must  be  taken 
to  have  meant  **  surrendered  "  when  they  said  "  surrendered,"  and 
not  something  wholly  different  in  law.  If  the  term  was  gone 
by  the  disclaimer,  it  is  clear  the  liability  of  the  sureties  to 
indemnify  was  gone  also.  In  Ex  parte  Walton  (5)  the  registrar 
had  given  leave  to  disclaim  unconditionally,  and  the  decision 
merely  affirms  the  principle  that  the  trustee  need  not  consider 
how  far  his  disclaimer  may  affect  other  interests.  The  observa- 
tion of  James,  L.  J., — ^that  it  was  never  intended  to  affect  rights  and 
liabilities  between  the  creditor  and  a  third  party,  ^a  surety,  for 
instance,  is  not  discharged  by  the  bankruptcy  of  his  principal," — 
is  extra  judicial  and  contrary  to  SmdUetf  v.  Hardinge.  (6) 

Yate  Lee,  in  reply.  If  the  lessor  upon  a  disclaimer  takes  pos- 
session of  the  demised  premises  it  may  be  thought  contrary  to 
principle  that  he  should  remain  at  liberty  to  enforce  the  covenants 
in  the  lease.  But  here  the  lessor  has  not  accepted  possession  of 
the  premises,  and  as  regards  the  liability  of  the  surety  the  lease 
must  be  regarded  as  still  subsisting. 

Cur.  adv.  vult. 

(1)  17  Ch.  D.  759.  (4)  Law  Eep.  7  Ex.  242. 

(2)  W.  N.  April  29, 1882.  (6)  17  Ch.  D.  746. 

(3)  7  Ch.  D.  127.]  (6)  7  Q.  B.  D.  524. 
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Jane  23.    The  following  judgments  were  delivered : —  1882 

Manisty,  J.    The  facte  of  this  case>  stated  briefly,  are  as     ^AimiKa 

follows  : PWHBOE. 

On  the  2nd  of  November,  1871,  Messrs.  Stoneham  and  Chance 
(whom  I  shall  call  the  landlords)  granted  a  lease  to  the  plaintiff, 
John  Harding,  of  a  farm  in  Shropshire  for  fourteen  years  at  the 
annual  rent  of  3352.  14a.  9i.,  payable  half-yearly  on  the  25th  of 
March  and  29th  of  September,  with  a  covenant  by  the  plaintiff 
not  to  assign  or  part  with  possession  of  the  property  without  the 
consent  in  writing  of  the  landlords. 

In  March,  1873,  the  landlords  gave  their  consent  to  the  assign- 
ment I  am  about  to  mention  without  prejudice  to  their  rights 
and  remedies  for  recovery  of  the  rent  reserved  by,  and  perform- 
ance of  the  covenants  contained  in,  the  lease. 

On  the  12th  of  April,  1873,  a  deed  of  assignment  was  executed 
between  the  plaintiff  of  the  first  part,  William  Groodwin  Preece  of 
the  second  part,  and  John  Preece  of  Lichfield  and  the  defendant 
John  Preece  of  Gressage  of  the  third  part,  whereby  the  plaintiff 
assigned  the  farm  to  WiUiam  Goodwin  Preece  for  the  residue  of 
the  term  of  fourteen  years,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants  contained  in  the  original  leasa 
And  by  the  same  deed  the  assignee,  W.  G.  Preece,  and  the  said 
John  Preece,  of  Lichfield,  and  the  defendant  covenanted  jointly 
and  severally  with  the  plaintiff  that  they  or  some  or  one  of  them 
would  pay  the  rent  and  perform  the  covenants  in  the  lease,  and 
would  at  all  times  thereafter  save,  defend,  keep  harmless  and 
indemnified  the  plaintiff,  John  Harding,  his  heirs,  &c.,  against 
the  payment  of  the  rent  and  performance  of  the  oovenante 
contained  in  the  lease. 

In  June,  1880,  William  G.  Preece,  the  assignee,  presented  a 
petition  for  liquidation  of  his  affairs  by  arrangement  or  compo- 
sition with  his  creditors ;  and  on  the  7th  of  July  the  statutory 
majority  of  his  creditors  resolved  that  his  affairs  should  be  liqui- 
dated by  arrangement  Trustees  were  appointed,  and  the  resolo* 
tions  were  duly  registered  on  the  10th  of  July,  1880,  pursuant  to 
the  Bankruptcy  Act,  1869. 

On  the  6th  of  July,  1881,  the  trustees  obtained  an  order  of  the 
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Court  of  Bankruptcy  that  they  should  be  at  liberty  to  disclaim 
y^LHTin^a  the  lease  and  all  the  estate  and  interest  of  William  Goodwin  Preece 
p^^^  and  of  the  trustees  therein.  And  by  a' deed  poll,  under  the  handa 
and  seals  of  the  trustees,  dated  the  9th  of  July,  1881,  the  trustees 
disclaimed  and  renounced  the  lease  and  the  assignment  and  all 
their  right  and  title  to  the  farm. 

Shortly  after  the  29th  of  September,  1881,  the  landlords 
demanded  payment  by  the  plaintiff  of  the  half  year's  rent  due 
on  that  day,  and  threatened  to  bring  an  action  for  it  in  default  of 
payment. 

The  plaintiff  gave  notice  to  the  defendant  of  the  demand  and 
threat,  and  after  waiting  a  reasonable  time  he  paid  the  rent,  and 
subsequently  brought  this  action  to  recover  the  amount  from  the 
defendant 

The  question  raised  by  the  special  case  is,  whether  the  plaintiff 
is,  under  the  circumstances,  entitled  to  recover  the  amount  from 
the  defendant. 

The  answer  to  that  question  depends  upon  the  true  construction 
of  s.  23  of  the  Bankruptcy  Act,  1869,  and  the  effect  of  the  dis- 
claimer by  the  trustees. 

I  have  carefully  considered  the  numerous  authorities  cited  in 
the  course  of  the  argument,  as  well  as  some  others,  and  have  come 
to  the  conclusion  that  the  disclaimer  by  the  trustees  of  the 
assignee  of  the  lease  does  not  affect  the  right  of  the  landlords 
to  recover  from  their  lessee,  that  is  the  plaintiff^  the  rent  reserved 
by  the  original  lease,  and  that  the  plaintiff  has  a  right  to  recover 
it  back  from  the  defendant  as  one  of  the  sureties  of  the  bankrupt 
assignee. 

Having  regard  to  the  decisions  in  Smyth  v.  North  (1)  in  1872 ; 
ffFarreU  v.  Stephenson  (2)  in  1879;  SmaUey  v.  Hardinge  (3)  in 
March,  1881,  and  more  especially  Ex  parte  Wdlion  (4)  in  May, 
1881 ;  Exports  East  and  West  India  Doe^  Co.  In  re  Clarke  (5), 
in  June,  1881,  and  the  East  and  West  India  Dock  Co.  y.  JEKZ?, 
decided  by  HaU,  Y.C,  on  the  4th  of  April,  1882  (see  V^eekly 
Notes  of  the  29th  of  April,  1882),  it  must,  I  think,  be  taken  for 

(1)  Law  Rep.  7  Ex.  242.  (3)  7  Q.  B.  D.  624. 

(2)  4  Ir.  Law  Rep.  715.  (4)  17  Ch.  D.  746. 
(5)  17  Ch.  D.  769. 
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the  present  at  all  eventSi  to  be  the  law  (and  I  do  not  wish  to  be       i882 
understood  as  doubting  the  correctness  of  the  decision)  that  a    ^^^^jj^^  " 
disclaimer  under  s.  23  of  the  Act  of  1869  by  the  trustee  of  an     ^  *• 

assignee  of  a  lease  operates  as  a  surrender  only  so  far  as  is  neces-  j     

sary  to  relieve  the  bankrupt  and  his  estate  and  the  trustee  from  ** 
liability  and  not  so  as  otherwise  to  affect  the  rights  or  liabilities 
of  third  parties. 

That  being  so,  it  follows  that  the  rights  of  the  lessors  in  the 
present  case,  and  the  liability  of  the  plaintiff  as  lessee  were  un- 
affected by  the  disclaimer,  and  the  lessors  had  a  right  to  sue  the 
plaintiff  for  the  rent. 

This  brings  us  to  the  question  whether  the  plaintiff  has  been 
deprived  of  his  remedy  over  against  the  defendant  as  one  of  the 
bankrupt's  sureties.  I  think  he  has  not.  I  am  unable  to  see 
any  ground  upon  which  it  can  be  held  that  the  remedy  is  gone, 
without  also  holding,  contrary  to  the  decisions  to  which  I  have 
adverted,  that  the  disclaimer  by  the  bankrupt's  trustee  does  affect 
the  rights  and  liabilities  of  third  parties. 

The  very  object  of  the  lessee  in  requiring  his  assignee  to  find 
sureties,  was  to  protect  himself  against  the  risk  of  his  assignee 
becoming  unable,  owing  to  any  circumstance  whatever,  to  pay  the 
rent  and  perform  the  covenants  in  the  original  lease.  It  so 
happens  that  the  circumstance  which  has  arisen  is  the  bankruptcy 
of  the  assignee,  but  it  might  have  been  otherwise. 

The  sureties  will  have  the  right  to  stand  in  the  place  of  their 
principal,  and  if  they  sustain  any  loss  by  their  suretyship  they 
will  have  a  right  to  prove  for  it  against  the  bankrupt's  estate 
unless  it  has  been  caused  by  their  own  neglect. 

It  was  contended  on  behalf  of  the  defendant  that  the  landlords 
(Stoneham  and  Chance)  have  refused  to  accept  the  defendant  as 
tenant^  and  that  consequently  they  have  no  right  to  insist  upon 
payment  of  the  rent  or  performance  of  the  covenants  in  the  original 
lease.  This  contention  is  founded  upon  the  finding  contained  in 
the  sixth  paragraph  of  the  special  case.  (1)    I  take  the  meaning 

(1)  This  paragraph  stated  that  at  a  upon  himself  all  responsihility  for  the 
meeting  between  Boid,  the  representa-  rent  and  covenants  in  the  lease,  but 
iives  of  the  landlords,  the  plaintiff,  and  that  Bard  refused  on  the  groimd  that 
the  defendant's  solicitor,  the  solicitor  the  defendant  was  not  the  kind  of  ten- 
stated  that  the  defendant  was  ready  to  ant  the  landlords  desired  to  have, 
itccome  tenant  of  the  premises  and  tske 
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1882        of  this  paragiapb  to  be  simply,  that  the  landloids  refoaed  to 

"^T^^^     aeknowledge  the  defendant  as  their  tenant^  and  in  so  doing  I 

p^^^^     think  thej  were  quite  right,  hot  how  that  can  tiffect  the  right 

of  the  landlords  to  sue  their  leasee  for  payment  of  the  rent,  or 

how  it  can  affect  the  liability  of  the  driendant  as  surety  for  the 

bankrupt  assignee^  I  am  unable  to  comprehend. 

So  loDg  as  the  landlords  do  not  enter  and  take  possession  of  the 
fann,  I  am  of  <^inion  that  they  haye  the  right  to  call  upon  their 
lessee  (the  plaintiff)  to  pay  the  rent  and  perform  the  coyenants  in 
the  lease^  and  so  long  as  the  plaintiff  does  not  enter  and  take  pos- 
sessioD,  I  am  of  opinion  that  he  has  the  right  to  call  upon  the 
defendant  to  indenmiiy  him  against  payment  of  the  rent  and 
performance  of  the  coyenants,  and  the  defendant  being  so  called 
upon  has,  in  my  opinion,  the  right  to  possession  of  the  farm,  but 
he  has  no  right  to  call  upon  the  landlords  to  accept  him  as  their 
tenant 

For  the  reasons  assigned,  I  am  of  opinion  that  the  plaintiff  ia 
entitled  to  judgment  for  167/.  178. 4d,  with  costs. 

Watkin  Williams,  J.  Being  of  opinion  that  the  plaintiff  is 
entitled  to  judgment^  my  opinion  becomes  immaterial ;  but  as  I 
entertain  doubts  upon  the  correctness  of  some  of  the  authorities, 
I  haye  prepared  the  following  separate  judgment: — 

The  plaintiff,  John  Harding,  was  at  one  time  the  lessee  for 
a  term  of  years  of  a  farm  in  the  county  of  Salop,  which  he  held 
at  an  annual  rent  of  3352.  This  lease  he  assigned  to  one  William 
Goodwin  Preece  for  the  residue  of  the  term,  taking  at  the  same 
time  the  coyenant  of  the  defendant  John  Preece  as  surety  for 
the  due  payment  of  the  rent  to  the  lessor  for  the  residue  of  the 
term.  During  the  continuance  of  the  term  the  assignee  became 
bankrupt,  or  what  was  equiyalent  to  bankrupt,  and  his  trustee 
disclaimed  all  his  estate  and  interest  in  the  land.  The  plaintiff 
subsequently,  and  according  to  his  original  coyenant,  paid  the 
rent  to  the  lessor,  and  now  sues  the  defendant  upon  his  coyenant 
as  surety,  and  the  question  is  whether  the  defendant  is  under  the 
circumstances  discharged  from  this  obligation,  or  whether  he  is 
still  liable  to  the  rent  under  the  coyenant  of  suretyship.  This 
question  depends  partly  upon  the  true  construction  of  the  23rd 
section  of  the  Bankruptcy  Act,  1869,  and  in  part  upon  the  effect 


VOL.  IX. 


QUEEN'S  BENCH  DIVISION. 


287 


produced  upon  the  defendant's  contract  of  suretyship  by  the 
condition  of  things  brought  about  by  the  disclaimer. 

The  question  presents  to  my  mind  very  great  difficulties.  The 
enactment  in  questiou,  for  the  purpose  of  relieving  the  bankrupt 
from  all  future  liability  at  the  same  time  that  he  is  deprived  of  dl 
his  property,  provides  that,  in  a  given  event,  a  certain  state  of 
things  which  does  not  in  fact  exist  shall  be  deemed  to  exist,  and 
we  have  to  apply  this  statutory  fiction  to  a  condition  of  things 
which  probably  was  not  directly  present  to  the  minds  of  the 
framers  of  the  Act 

In  such  a  case  the  simple  application  of  the  words  in  their 
primary  and  unqualified  sense  is  not  always  sufficient,  and  will 
sometimes  fail  to  carry  out  the  manifest  intention  of  the  law- 
giver, as  collected  from  the  statute  itself  and  the  nature  of  the 
subject-matter,  and  the  mischief  to  be  remedied.  When,  there- 
fore, the  simple  application  of  the  words  in  an  unqualified  sense 
leads  apparently  to  some  injustice  or  absurdity  at  variance  with, 
or  not  required  by,  the  scope  and  object  of  the  legislation,  it 
becomes  necessary  to  examine  further,  and  to  test  by  certain 
settled  rules  of  interpretation,  what  was  the  real  and  true  inten- 
tion of  the  legislature,  and,  having  ascertained  it,  then  to  apply 
the  words  if  they  are  capable  of  being  so  applied  so  as  to  give 
efiect  to  that  intention. 

The  first  thing  is  to  ascertain  the  true  circumstances  to  which 
the  statute  has  to  be  applied.  In  the  present  case  the  material 
circumstances  are  as  follows : — 

On  the  2nd  of  November,  1871,  one  Stoneham  demised  to  the 
plaintiff,  Harding,  a  farm  in  the  county  of  Salop  for  a  term  of 
fourteen  years  from  the  25th  of  March,  1871,  at  the  annual  rent 
of  335Z.,  payable  half  yearly,  and  subject  to  certain  covenants 
and  conditions,  amongst  which  were  a  covenant  to  pay  the  rent 
reserved,  and  also  a  covenant  not  to  assign  or  part  with  the  posses- 
sion* of  the  land  without  the  lessor's  consent^  but  during  the 
tenancy  to  personally  inhabit  the  mansion  with  his  funily  and 
servants. 

On  the  12th  of  April,  1878,  the  plaintiff,  with  the  consent  of 
the  lessor,  given  without  prejudice  to  the  landlord's  rights  for  the 
recovery  of  rent  and  enforcing  performance  of  the  covenants,  by 
deed  assigned   the   farm  to  William   Goodwin  Preece  for  the 
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residae  of  the  term  subject  to  the  rent,  covenantSi  and  conditioDs 
reserved  and  contained  in  the  lease.  The  defendant  was  a  party 
to  this  deed  as  surety  for  the  assignee,  and  was  a  party  to  the 
following  covenant  contained  in  it : 

**  And  the  said  William  Goodwin  Preece  and  the  said  John 
Preece  of  Lichfield  and  John  Preece  of  Cressage,  as  his  sureties^ 
do  hereby  for  themselves  jointly,  and  for  their  heirs,  executors, 
administrators,  and  assigns,  and  each  of  them  doth  for  himself 
severally,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nant and  agree  unto  the  said  John  Harding,  his  executors, 
administrators,  and  assigns  that  they,  the  said  William  Goodwin 
Preece  and  the  said  John  Preece  of  Lichfield  and  John  Preece  of 
Cressage,  or  some  or  one  of  them,  their  or  some  of  their  executors, 
administiatorp,  or  assigns,  will  at  all  times  hereafter  during  the 
^aid  term  of  fourteen  years  granted  by  the  said  indenture  of  lease, 
pay,  or  cause  to  be  paid,  the  rent  by  the  same  indenture  of  lease 
reserved  which  henceforth  shall  grow  due  in  respect  of  the  pre- 
mises hereby  assigned,  at  such  times  and  in  such  manner  as  the 
same  is  thereby  reserved,  and  also  will  observe  and  perform,  and 
beep  all  and  singalar,  the  covenants,  conditions,  and  ag^ments 
in  the  said  indenture  of  lease  contained,  and  which  henceforth  on 
the  part  of  the  tenant  or  lessee  of  the  said  leasehold  hereditaments 
thereby  demised  ought  to  be  observed,  performed,  and  kept,  and 
will  from  time  to  time,  and  at  all  times  thereafter,  save,  defend, 
keep  harmless,  and  indemnify  the  said  John  Harding,  his  heirs, 
executors,  administrators,  and  his  and  their  lands  and  tenements, 
goods  and  chattels,  against  the  payment  of  the  said  rent  and  the 
performance  of  the  said  covenants,  conditions,  and  agreements, 
and  from  and  against  all  actions,  suits,  cause  or  causes  of  action, 
costs,  charges,  damages,  claims,  and  demands  whatsoever  for  or  on 
account  of  the  same  or  in  anywise  relating  thereto." 

On  the  14th  of  June,  1880,  William  Goodwin  Preece  presented 
a  petition  to  the  county  court  of  Shropshire  for  liquidation,  and 
upon  the  7th  of  July  the  statutory  majority  of  creditors  resolved 
that  his  affairs  should  be  liquidated  by  arrangement,  and  trustees 
were  duly  appointed  and  the  resolutions  were  duly  registered  on 
the  10th  of  July  following.  On  the  27th  of  November,  1880,  the 
original  lessor,  Stoneham,  the  plaintiff  Harding,  and  the  defend- 
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ant  Preece,  met,  either  personally  or  by  their  authorized  agents,  1882 
vhen  the  defendant  proposed  to  take  possession  of  the  premises  in  uamdj^q 
question,  to  occupy  them  as  tenant,  and  to  take  upon  himself  all 
responsibility  for  rent  and  in  respect  of  the  covenants  of  the  lease. 
This  proposal  was  assented  to  by  the  plaintiff,  Harding,  but  was 
rejected  by  the  lessor,  who  positiyely  refused  to  allow  the  defend- 
ant to  enter  into  possession  or  to  occupy  the  land,  stating  that  the 
defendant  was  not  the  kind  of  tenant  whom  he  desired  to  have. 
From  this  I  draw  the  inference  and  conclusion  that  under  no 
circumstances  and  at  no  time  would  the  lessor  permit  the 
defendant  to  enter  and  beneficially  occupy  the  farm  so  feir  as 
he  had  any  voice  in  it. 

After  some  delay  the  trustees  of  William  Groodwin  Preece,  on 
the  9th  of  July,  1881,  having  obtained  the  necessary  leave  of  the 
Court,  disclaimed  and  renounced  the  lease  and  assignment,  and  all 
right,  title,  interest,  and  property  vesting  in  them  as  such  trusteelb 
in  all  the  hereditaments  comprised  in  the  lease. 

Shortly  after  the  29th  of  September,  1881,  the  lessor  demanded 
from  the  plaintiff  the  half-year's  rent  due  on  the  29th  of  Sep- 
tember, 1881,  and  the  plaintiff  paid  the  same  and  has  brought 
this  action  to  recover  the  amount  from  the  defendant  under  his 
covenant. 

The  surety,  on  the  one  hand,  contends  that  by  the  operation  of 
8.  23  of  the  Bankruptcy  Act,  1869,  under  the  above  circum- 
stances, he  is  discharged  from  liability  upon  his  covenant,  and  on 
the  other  hand,  the  plaintiff  contends  that  the  liability  of  the 
defendant  is,  under  the  circumstances,  unaffected  by  the  dis- 
claimer under  that  statute  (1),  and  the  main  question  discussed 
before  us  was  as  to  the  effect  of  the  disclaimer  upon  the  lease ;  it 

(1)  Sect.  23.  **  When  any  property  of  trustee  notwithstanding  he  has  endea- 

the  bankrupt  acquired  by  the  tmstee  vonred  to  sell,  or  has  taken  possession 

under  this  Act  consists  of  hind  of  any  of  such  property,  or  exercised  any  act 

tuiure,  burdened  with  onerous  cove-  of  ownership  in  relation  thereto,  may, 

nants,  of  unmarketable  shares  in  com-  by  writing  under  his  hand,  disclaim 

panics,  of  unprofitable  contracts,  or  of  such  property  and  upon  the  execution 

any  other  property  that  is  unsaleable  of  such  disclaimer  the  property  dis- 

or  not  readily  saleable,  by  reason  of  its  claimed  shall,  if  the  same  is  a  contract, 

binding  the  possessor  thereof  to  the  be  deemed  to  be  determined  from  the 

performance  of  any  onerous  act,  or  to  date  of  the  order  of  adjudication,  and  ii 

the  payment  of  any  sum  of  money,  the  the  same  is  a  lease,  be  deemed  to  have 


290 


QUEENS  BENOH  DIVISION. 


VOL.  IX. 


1882 


Harding 
Pbebcb. 

WmtemB,J. 


being  argued  on  one  side  that  it  put  an  end  to  the  term  and 
extinguished  all  the  covenants  and  obligations  in  the  lease,  and 
on  the  other,  that  its  effect  was  merely  to  discharge  the  bankmpt 
and  his  estate  from  all  liability  to  the  rent  and  coyenants  of  the 
lease,  leaving  all  rights,  interests,  and  obligations,  as  between  the 
lessor  and  third  parties  untouched.  There  appear  to  be  numerous 
dicta  and  opinions  of  learned  judges  of  great  weight  and  authority 
on  each  side  of  the  question. 

It  becomes  necessary,  therefore,  in  this  conflict  of  opinion,  to 
examine  carefully  the  cases  in  which  these  contradictory  opinions 
have  been  expressed,  and  also  to  consider  the  application  of  the 
established  canons  of  construction  to  the  language  of  the  statute 
which  has  been  so  differently  interpreted. 

The  most  direct  and  striking  case  is  that  of  Smyth  v.  North.  (1) 
That  was  an  action  brought  by  the  plaintiff  against  a  lessee  for 
rent.  The  case  of  the  defendant  was,  that  he  had  assigned  the 
lease,  that  the  assignee  became  bankrupt,  that  the  trustee  in  bank- 
ruptcy had  disclaimed  the  property,  and  that  the  claim  accrued 
after  the  date  of  adjudication,  though  before  the  disclaimer. 

Martin  and  Pigott,  BB.,  held,  that  this  afforded  no  defence, 
upon  the  ground  that  the  Act  did  not  apply  to  the  case  at  all, 
and  that  it  only  affected  the  question  between  the  bankrupt  and 
his  trustee  and  the  lessor,  and  that  it  did  not  destroy  the  estate 
nor  divest  it  from  the  lessee.  Bramwell,  B.,  concurred  in  think- 
ing there  was  no  defence,  but  based  his  judgment  upon  the  ground 
that,  as  the  rent  had  actually  accrued  due  before  the  disclaimer, 
and  as  there  was  a  vested  cause  of  action  for  it,  the  subsequent 


been  surrendered  on  the  same  date, 
and  if  the  same  be  shares  in  any  com- 
pany be  deemed  to  have  been  forfeited 
from  that  date,  and  if  any  other  species 
of  property  it  shall  revert  to  the  person 
entitled  on  the  determination  of  the 
estate  or  interest  of  the  bankrupt,  but 
if  there  shall  be  no  person  in  existence 
80  entitled,  then  in  no  case  shall  any 
estate  or  interest  therein  remain  in  the 
bankrupt.  Any  person  interested  in 
any  disclaimed  property  may  apply  to 


the  Ck>urt,  and  the  Court  may,  upon 
such  application,  order  possession  of 
the  disclaimed  property  to  be  deliyered 
up  to  him,  or  make  such  other  order  as 
to  the  possession  thereof  as  may  be  just. 

**  Any  person  injured  by  the  opera- 
tion of  this  section,  shall  be  deemed  a 
creditor  of  the  bankrupt  to  the  extent 
of  such  injury,  and  may  accordingly 
prove  the  same  as  a  debt  under  the 
bankruptcy.'* 

(1)  Law  Rep.  7  Ex.  242. 
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disclaimer  did  not  diTest  it,  and  he  proceeds  to  express  himself 
as  follows : 


1882 


HABDlKft 

V, 

Pbbiok. 


^  Bat  for  the  contrary  opinion  of  my  learned  Brothers,  I  should 
have  thought  it  quite  clear,  that  if  the  rent  had  accrued  after  the  wuiuans.j. 
disclaimer,  the  defendant  would  have  been  entitled  to  judgment. 
The  words  of  the  Act  are  quite  plain  that  upon  the  execution  of 
the  disclaimer,  the  lease  shall  be  deemed  to  have  been  surren- 
dered on  the  date  of  the  adjudication.  Now,  surrender  means 
the  act  of  surrendering  by  the  lessee  and  the  acceptance  of  that 
surrender  by  the  lessor ;  the  one  cannot  surrender  unless  the  other 
accepts.  Therefore,  when  the  statute  uses  that  word  it  imports 
the  whole  transaction  on  both  sides.  But  not  only  are  the  words 
plain,  but  if  this  were  not  so,  a  sort  of  impossible  consequence 
would  follow.    Who,  on  this  supposition  is  entitled  to  the  land? 

Surely  not  the  bankrupt If  the  landlord  is  entitled,  then 

the  absurdity  follows  that  he  has  both  the  land  and  the  rent.  It 
cannot  be  said  the  lessee  has  it,  for  he  has  parted  with  all  his 
interest  and  there  is  no  proTision  that  it  shall  revest  in  him,  the 
statute  should  on  this  view  have  said  not  that  the  lease  shall  be 
deemed  to  be  surrendered,  but  to  be  assigned  back  to  the  original 
lessee.  Not  only  the  words  of  the  statute  therefore,  but  the  neces- 
sary consequences  of  the  provision  are  in  favour  of  the  construc- 
tion which  I  have  put  upon  it.  It  is  said  that  the  lessor  may 
thus  find  himself  deprived  of  the  security  of  a  solvent  tenant  to 
whom  he  let  his  premises  at  a  high  rent  and  get  his  property 
thrown  back  on  his  hands  when  rents  have  fallen.  That  is  a  mis- 
fortune, but  all  we  can  say  is  that  the  legislature  have  not  guarded 
against  it^  except  by  giving  the  lessor  the  right  of  proving  against 
the  bankrupt's  estate  for  the  loss  which  he  has  sustained." 

In  the  present  case  the  rent  sued  for  became  due  after  the 
disclaimer,  and  according  to  this  opinion  of  Lord  Bramwell  the 
right  of  the  lessor  to  sue  is  extinguished. 

The  above  opinion,  however,  was  not  an  actual  decision,  and 
was  not  necessary  for  the  determination  of  the  particular  case, 
and  there  is  ground  for  saying  that  Lord  Bramwell  shrank  from 
the  logical  consequence  of  his  own  opinion^  when  he  decided  in 
favour  of  the  plaintiff. 
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1882  In  Ex  parte  Walton  (1),  Jessel,  M.R.,  and  James,  L.J.,  expressed 

~~a^^^r  strong  opinions  tending  in  an  opposite  direction.  In  that  case 
Walton  haying  granted  a  lease  to  one  Levy  of  certain  premises 
at  701.  a  year  rent,  Lery,  in  consideration  of  a  preminm,  granted 
an  underlease  to  one  Micbaelson  at  55Z.  a  year  rent.  Levy  became 
bankrupt,  and  his  trustee,  being  desirous  of  disclaiming  his  now 
valueless  and  onerous  lease  under  the  provisions  of  the  23rd 
section  of  the  Act,  applied  for  leave  to  the  Court  as  required  by 
rule  28  of  the  Bankruptcy  Bules,  1871.  (2)  This  application 
was  opposed  by  Walton,  the  lessor,  upon  the  ground  that  the 
disclaimer,  by  operating  as  a  surrender  of  the  head  lease,  would 
deprive  him  of  all  remedies  for  the  rent  originally  reserved,  and 
leave  him  entitled  only  to  the  rent  reserved  by  the  underlease. 
The  Bankruptcy  Court  granted  leave  to  disclaim.  From  this 
Walton  appealed.  The  Lord  Justices  affirmed  the  decision  of  the 
Bankruptcy  Court,  accompanying  their  decision  with  a  declaration 
of  opinion  that  the  disclaimer  would  not  produce  the  injurious 
consequences  to  the  lessor  apprehended  by  him.  Jessel,  M.B.,  in 
his  judgment  refers  to  what  Lord  Wensleydale  called  the  golden 
rule  for  construing  all  written  instruments,  namely,  that  ''  the 
grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered  to 
unless  that  would  lead  to  some  absurdity,  or  some  repugnance,  or 
inconsistency  with  the  rest  of  the  instrument,  in  which  case  the 
grammatical  and  ordinary  sense  of  the  words  may  be  modified  so 
as  to  avoid  that  absurdity  and  inconsistency,  but  no  further,"  and 
proceeds  to  consider  whether  a  literal  construction  of  the  words 
would  be  absurd  or  inconsistent  with  the  object  of  the  Act.  ^  The 
object  of  the  legislature,"  he  says,  ''is  plain.  When  a  man 
becomes  bankrupt  he  is  not  to  remain  liable  to  engagements 
attaching  to  his  property  when  that  property  is  taken  away  from 
him,  the  legislature  intended  to  set  him  free  from  personal 
obligations  attaching  to  his  property.  That  was  one  object  of  the 
section.    Another  object  was  that  all  his  property  should  be  vested 

(1)  17  Ch.  D.  746.  trustee  shall  not  execute  a  disclaimer 

(2)  Rule  28 :  '*  Where  any  property  of  the  same  without  the  leave  of  the 
of  a  hankrupt  acquired  by  a  trustee  Court  being  first   obtained    for   that 
under  the  Bankruptcy  Act,  1869,  shall  purpose." 
consist  of  a   leasehold   interest,   the 


VOL.  rx. 


QUEEN'S  BENCH  DIVISION. 


293 


in  his  trustee  •  .  .  and  that  when  the  trustee  finds  that  the  pro- 
perty will  not  produce  a  surplus  beyond  the  liabilities  attaching 
to  it  he  may  be  able  to  disclaim  it,  and  so  get  rid  of  the  property 
and  the  liability  together.  Of  course,  he  is  not  to  keep  the  pro- 
perty and  at  the  same  time  get  rid  of  the  liability.  This  was  the 
object  of  the  legislature,  and  I  conceive  that  it  was  their  only 
object ;  it  noTer  could  have  been  their  intention  to  confiscate  the 
property  of  any  man.  A  construction  of  the  section  that  would 
lead  to  such  a  result  might  well  be  described  as  an  absurdity."  He 
then  gives  as  illustrations  the  cases  of  shares,  or  contracts,  or  leases 
deposited  as  security  for  advances,  and  proceeds :  *'  If  there  had 
been  a  legal  mortgage  of  the  lease  by  way  of  underlease  at  a 
peppercorn  rent,  if  s.  23  is  construed  literally,  the  lessor  would  by 
the  disclaimer  practically  lose  his  property  for  the  benefit  of  the 
mortgagee,  who  would  not  only  get  his  mortgage  money,  but 
would  be  able  to  keep  the  property  free  from  the  obligation  of 
paying  any  rent  for  it.  The  results  of  a  literal  construction  of  the 
section  would  be  so  monstrous  that  such  a  construction  must  be 
considered  absurd.  •  .  .  Therefore  it  seems  to  me  that  the  section 
must  be  read  as  meaning  that  the  property  is  to  be  disclaimed 
inter  se,  so  as  not  to  interfere  with  the  rights  of  third  parties,  and 
only  for  the  benefit  of  the  bankrupt  and  his  estate ...  the  general 
words  of  the  statute  are  to  be  limited  to  the  relief  ...  of  the 
bankrupt,  his  trustee,  and  his  estate  from  liability."  James,  L.J., 
expresses  himself  much  to  the  same  efiect.  He  says  that  when 
the  case  was  first  mentioned  he  was  startled  at  the  consequences 
which  would  result  from  a  literal  construction  of  the  section.  *'  A 
lessor,"  he  says,  ^'  has  a  double  right,  a  right  in  personam  on  the 
contract,  a  right  in  rem  by  distress  and  by  the  power  of  re-entry, 
when  a  lessee  makes  a  sub-demise  the  sub-tenant  .  .  •  takes  the 
property  subject  to  all  the  lessor's  rights  in  rem.  ...  It  would 
seem  to  be  .  •  .  against  principle  and  against  common  honesty 
that  a  lessee  by  becoming  bankrupt  should  deprive  the  lessor  of 
his  remedies  in  rem,  or  release  a  sub-lessee  from  the  legal  liabilities 
and  obUgations  to  which  the  property  was  in  his  hands  liable 
before  the  bankruptcy.  Is  it  possible  to  conceive  that  the  bank- 
ruptcy of  the  sub-lessee  should  confiscate  the  lessor's  right,  and 
give  the  sub-lessee  an  absolute  immunity  from  such  distress  and 
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forfeiture.  The  object  of  the  bankruptcy  laws  was  merely  to 
regulate  the  distribution  of  the  bankrupt's  assets  between  his  credi- 
tors and  to  relieve  the  bankrupt  and  his  estate  from  future  lia- 
bility to  his  creditors,  but  it  was  never  intended  to  affect  rights  and 
liabilities  as  between  the  creditor  and  a  third  party.  A  surety,  for 
instance,  is  not  discharged  by  the  bankruptcy  of  his  principal. 
But  to  revert  to  the  position  of  lessor  and  lessee.  Take  the 
case  of  a  lease  with  a  surety  for  the  payment  of  the  rent.  Gould 
it  ever  have  been  intended  that  the  bankruptcy  of  the  lessee 
was  to  release  the  surety?^ 

The  JJord  Justice  then  puts  other  illustrations  of  third  persons, 
whose  vested  interests  are  supposed  to  be  threatened  if  the  sur- 
render is  construed  literally ;  and  replying  to  the  contention  that 
the  C!ourt  ought  not  to  give  its  assent  to  the  disclaimer,  unless 
satisfied  that  it  can  do  so  without  injustice  to  the  lessor  or  to  any 
one  else,  and  without  prejudice  to  any  rights  or  remedies  of  or 
against  any  third  person,  he  says :  **  Seeing  that  that  would  not 
give  the  trustee  the  immunity  it  is  intended  that  he  should  have, 
the  more  complete  and  satisfactory  solution  of  the  riddle  may  be 
found  in  the  following  principle:  When  a  statute  enacts  that 
something  shall  be  deemed  to  have  been  done  which  in  truth  and 
fact  was  not  done,  the  Court  is  entitled  and  bound  to  ascertain  for 
what  purposes  and  between  what  persons  the  statutory  fiction  is 
to  be  resorted  to.  Now  the  bankruptcy  law  is  a  special  law 
having  for  its  object  the  distribution  of  an  insolvent's  assets 
equitably  amongst  his  creditors  and  persons  to  whom  he  is  under 
liability,  and  upon  this  cessio  bonorum  to  release  him  under  certain 
conditions  from  future  liability  in  respect  of  his  debts  and  obliga- 
tions. That  being  the  sole  object  of  the  statute,  it  appears  to  me 
to  be  legitimate  to  say  that  when  the  statute  says  that  a  lease 
which  was  never  surrendered  in  fact  is  to  be  deemed  to  have  been 
surrendered,  it  must  be  understood  as  saying  so,  with  the  following 
qualification,  which  is  absolutely  necessary  to  prevent  the  most 
grievous  injustice  and  the  most  revolting  absurdity,  'shall  as 
between  the  lessor  on  the  one  hand,  and  the  bankrupt  his  trustee 
and  estate  on  the  other  hand,  be  deemed  to  have  been  surren- 
dered.' "  Their  Lordships  made  an  order  dismissing  the  appeal, 
prefacbg  it  with  a  dedaration  of  the  opinion  of  the  Court  ''that 
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the  disclaimer  by  the  trnstees  will  not  affect  the  right  of  the       1882 
lessors  to  recover  the  rent  reserved  by  and  enforce  the  covenants    habdotg 
contained  in  the  original  lease  by  distress  or  entry."  pbmoe. 

It  was  contended  before  ns  that  this  declaration  of  the  law  by 
learned  judges  not  only  peculiarly  conversant  with  the  law  of 
bankruptcy,  but  sitting  in  the  Oourt  of  Appeal,  was  both  decisive 
upon  the  question  now  before  us  and  binding  upon  us  sitting  in  a 
Court  of  first  instance. 

In  dealing  with  this  contention  I  must  point  out,  and  I  do  so 
upon  the  authority  of  Lord  Selbome,  0.,  discussing  this  very 
decision  in  The  East  and  West  India  Book  Oompany^s  Case  (1), 
that  this  declaration  of  opinion  as  to  the  construction  of  the  Act 
was  wholly  beside  the  question  that  was  before  the  Court.  The 
question  before  the  Court  was  whether  the  trustee  should  be 
refused  leave  to  disclaim  a  leasehold  property  which  he  alleged 
was  valueless  and  burdensome.  The  question  whether  the  dis- 
claimer would  operate  injuriously  upon  the  rights  and  interests 
of  the  lessor  had  no  bearing  whatever  upon  this  question.  If 
the  leasehold  which  devolved  upon  the  trustee  was  in  fact  value- 
less and  burdensome  it  became  equally  the  right  and  duty  of  the 
trustee  under  the  23rd  section  of  the  Act  of  Parliament  to 
disclaim  it,  without  taking  upon  himself  the  duty  of  considering 
the  effect  upon  the  rights  of  others,  and  r.  28  could  in  no  way 
affect  this  statutory  right  and  duty  and  was  made,  as  alone  it 
could  be  made  by  the  authority  of  the  78th  section  of  the  Act,  in 
order  to  give  the  Court  a  control  over  the  acts  of  trustees,  and  to 
prevent  them  from  improperly  exercising  the  power  of  disclaimer 
contrary  to  the  objects  and  provisions  of  the  Act  Indeed  it  seems 
impossible  to  deny,  and  it  was  admitted  by  James,  L.J.  (2), 
that  even  if  the  legal  effect  of  the  disclaimer  would  be  to 
operate  injuriously  and  unjustly  upon  the  rights  of  the  lessor 
or  other  persons,  that  would  afford  no  ground  or  reason  for 
withholding  from  the  trustee  leave  to  disclaim,  if  in  hot  the 
leasehold  estate  which  had  devolved  upon  him  was  valueless  and 
burdensome.  It  comes,  thereforei  to  this,  that  even  if  the  opinions 
expressed  by  the  Lord  Justices  as  to  the  effect  of  the  disclaimer 
are  erroneous,  their  actual  decision  in  dismissing  the  appeal  and 
.  (1)  17  Ch.  D.  759.  (2)  17  Cb.  D.  756. 
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1882  in  refusing  to  withhold  the  leave  to  diBclaim,  would  still  remain 
^ABDnra  untouched  and  unimpeached,  and  this  is  the  view  taken  by  the 
Lord  Chancellor  in  The  East  and  West  India  Chmpany*8  Case.  (1) 
In  that  case  the  dock  company  had  granted  a  lease  to  one  Hill 
for  twenty-one  years  at  300/.  a  year.  Hill  assigned  the  lease  to 
one  Clarke,  subsequently  Clarke  demised  the  premises  by  way  of 
underlease  to  Truman,  Hanbury,  &  Co.,  by  way  of  mortgage  to 
secure  an  advance.  Clarke  subsequently  filed  a  petition  for 
liquidation  and  the  trustee  applied  for  leave  to  disclaim,  and  the 
registrar  having  granted  leave,  the  dock  company  appealed. 
The  Lord  Chancellor  in  dismissing  the  appeal  says,  '^  the  rule 
was  evidently  made  and  indeed  it  only  could  be  made  for  the 
effectual  execution  of  the  23rd  section  of  the  Act,  and  of  the 
objects  of  that  section.  What  were  those  objects  ?  It  appears  to 
us  that  the  object  was  to  cut  short  by  disclaimer  all  liability  of  the 
bankrupt's  estate  in  the  classes  of  cases  which  are  there  referred  to 
.  .  .  leaving  any  person  injured  by  the  operation  of  the  section  to 
prove  in  the  bankruptcy  for  whatever  he  could  establish  to  be  the 
value  of  the  injury  done  to  him  .  •  .  the  power  is  to  be  exercised 
with  a  view  to  the  administration  in  bankruptcy  of  the  bankrupt's 
estate,  and  for  the  benefit  of  all  the  persons  interested  in  that 
administration.  Therefore,  if  in  a  particular  case  it  appears  clear 
that,  if  looking  to  that  object  alone  the  disclaimer  ought  to  be 
allowed,  the  Court  would  be  introducing  considerations  foreign  to 
the  purpose  of  the  legislature,  if  for  collateral  reasons  connected 
with  the  position  of  other  persons,  it  should  refuse  to  allow  it, 
and  thus  leave  on  the  bankrupt's  estate  a  burden  which  under 
that  section  might  be  got  rid  o(  and  ought  to  be  got  rid  of  if 
those  collateral  considerations  did  not  prevail." 

It  will  be  further  observed  that  in  the  numerous  illustrations 
given  by  the  Lords  Justices  in  their  judgments  in  Ex  parte 
Walton  (2),  no  opinion  is  expressed  as  to  the  effect  of  a  disclaimer 
upon  the  position  of  the  original  lessee,  where  there  has  been  a 
bankruptcy  of  the  assignee  of  a  lease.  It  is  true  that  in  the 
course  of  the  argument  James,  L.J.,  put  this  question  to  the 
counsel  of  the  trustee.  *'  Suppose  a  lessee  assigned  his  lease,  and  . 
then  the  assignee  became  bankrupt,  and  his  trustee  disclaimed 
(1)  17  Ch.  D.  759.  (2)  17  CJh.  D,  746. 
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the  lease,  what  would  be  the  effect  upon  the  obligation  of  the 
lessee  on  his  coyenants?'*  To  whioh  the  counsel  replied,  that  it 
would  not  affect  the  liability  of  the  original  lessee,  and  for  this  he 
dted  Smyth  t.  North  (1),  and  this  seems  to  be  the  only  allusion 
in  Ex  parte  WaUan  (2)  to  the  case  of  the  assignment  of  a  lease 
and  the  bankruptcy  of  the  assignee. 

It  seems  to  me,  therefore,  that  Ex  parte  WaUan  (2)  cannot  be 
treated  as  an  authority  upon  the  question  now  before  us. 

So  &r,  therefore,  as  these  authorities  are  concerned  it  still  re- 
mained to  be  determined  what  was  the  meaning  and  intention 
of  the  legislature  when  it  declared  that  the  property  of  a 
bankrupt,  if  it  is  a  lease,  shall  upon  the  execution  of  a  disclaimer 
by  the  trustee  be  deemed  to  haye  been  surrendered.  Does  it 
mean,  and  did  the  legislature  intend,  that  upon  the  disclaimer 
the  term  of  years  should  cease  and  determine,  and  that  upon 
such  determination  the  estate  in  the  land  should  revert  to  the 
lessor  as  it  would  do  upon  an  actnal  surrender  in  fact,  and  so 
release  the  bankrapt  personally,  and  his  estate  from  all  future 
liability,  direct  and  indirect,  to  the  rent,  and  upon  the  coyenants 
of  the  lease;  or  was  it  the  intention. merely  to  release  the  bank- 
rupt and  his  estate,  by  an  operation  short  of  an  actual  surrender, 
leaving  the  term  and  its  obligations  subsisting,  so  far  as  third 
persons  were  concerned,  unless  and  until  the  lessor  actually 
accepted  the  disclaimer  and  re-entered  upon  his  estate  ? 

This  I  conceive  to  be  a  correct  way  of  stating  the  alternative 
views. 

The  canons  and  principles  of  interpretation  of  statutes  are  too 
well  known  and  too  well  settled  to  require  any  lengihened  state- 
ment or  illustration.  Prim&  facie  the  ordinary  and  grammatical 
sense  of  the  language,  especially  if  the  words  used  have  a  well 
known  and  technical  meaning,  is  to  be  adhered  to,  but  as  Lord 
Selbome  says  in  the  case  of  Caledonian  By.  Co.  v.  North  British 
By.  Co.  (8) :  ''The  more  literal  construction  ought  not  to  prevail  if 
it  is  opposed  to  the  intention  of  the  legislature  as  apparent  by  the 
statute^  and  if  the  words  are  sufficiently  flexible  to  admit  of  some 
other  construction  by  which  that  intention  will  be  better  effectuated." 
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(1)  Law  Rep.  7  Ex.  242. 

(3)  6  App.  Cas.  122. 
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1882  The  duty  of  the  courts  of  law  is  undoubtedly  to  ascertain  the 
Habding  intention  of  the  legislature,  and  to  give  effect  to  that  intention 
Pbkboe  ^^  ^^  language  will  admit  of  their  doing  so,  adding  nothing  to 
the  language  and  taking  away  nothing.  ^It  i&  the  internal 
sense/'  says  Plowden,  '^  that  makes  the  law,  the  letter  of  the  law 
is  the  body,  and  the  sense  and  reason  of  the  law  is  the  soul." 
Where  doubts  and  di£Sculties  have  arisen  as  to  the  real  intention 
of  the  legislature  in  using  certain  language,  no  sounder  guide  has 
been  laid  down  than  the  resolutions  arrived  at  by  Sir  Boger 
Manwood  and  the  Barons  of  the  Exchequer  in  EaydovH^  Case  (1), 
namely,  that  regard  should  be  had,  first,  to  the  previously  exist- 
ing state  of  the  law ;  secondly,  to  the  mischief  and  defects  not 
provided  for  by  that  law ;  thirdly,  to  the  remedy  provided  by  the 
legislature;  and,  fourthly,. to  the  true  reason  of  that  remedy. 
These,  as  Lord  Coke  says,  ''are  the  Tery  lock  and  key  to  set 
open  the  windows  of  the  statute."  The  intention  of  the  legis* 
lature  is  to  be  thus  ascertained  from  the  language  actually  used : 
*'  the  Court,"  says  Wigram,  V.C.,  "  is  not  to  allow  conjectural 
interpretations  to  usurp  the  place  of  judicial  exposition,'*  and 
although  the  spirit  is  to  be  regarded  no  less  than  the  letter,  yet 
the  spirit  is  to  be  collected  from  the  letter,  and  where  courts,  in 
-order  to  escape  from  hard  and  unjust  consequences,  decide  that 
which  they  think  the  legislature  ought  to  have  enacted  rather 
^han  what  it  has  expressed  they  are  not  expounding  but  making 
the  laws.  The  present  statute  of  1869  is  declared  in  the  preamble 
to  be  an  Act  to  consolidate  and  amend  the  law  of  bankruptcy, 
and  by  a  comparison  of  the  previous  statutes  of  1809  (49  Geo.  3, 
c.  121),  1825  (5  Geo.  4,  c.  16),  and  J849  (12  &  13  Vict  c.  106), 
and  the  numerous  decisions  upon  them,  it  will  be  apparent  that  a 
large  and  sweeping  change  in  the  law  was  intended,  the  main 
purposes  being,  first,  the  taking  away  from  the  bankrupt  the 
whole  of  his  available  beneficial  property,  and  its  distribution 
equally  amongst  his  creditors ;  and,  secondly,  the  complete  dis- 
charge of  the  bankrupt  from  all  his  liabilities  present  and  future. 
'''The  intention,"  says,  James,  L.J.  {Ex  parte  Llynvi  Coal  and 
Iran  Co.  (2)),  was  "that  every  possible  demand,  every  possible 
claim,  every  possible  liability,  except  for  personal  torts,  is  to  be 
(1)  3  Coke's  Rep.  7.  (2)  Law  Rep.  7  Cb.  28. 
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the  subject  of  proof  in  bankniptcy ;  the  broad  purview  of  this  Act 
is  that  the  bankmpt  is  to  be  a  freed  man — ^freed  not  only  from 
debtSy  bot  from  contracts,  liabilities,  engagements/ and  contin- 
gencies of  eyery  kind,  and  with  regard  to  onerous  contracts  as  to 
land  or  anything  else,  the  trustee  may  disclaim  them  altogether, 
and  if  he  disclaims  them  the  bankrupt  is  relieved  from  them, 
and  is  no  longer  liable,  and  the  creditor  is  entitled  to  prove  for 
the  injury."  The  question  that  now  naturally  arises  is,  What  was 
the  position  of  a  bankrupt  before  this  statute  in  relation  to  his 
leasehold  property,  and  its  liabilities  and  obligations  ? 

From  1809  to  1869  his  position  was  this,  that  if  his  assignees 
in  bankruptcy  elected  to  take  the  land  he  could  not  be  sued  for 
the  rent  or  upon  the  covenants  in  the  lease,  and  if  the  assignees 
declined  it  the  bankrupt  could  not  be  sued  if  within  fourteen 
days  he  delivered  up  the  lease  to  the  person  entitled  to  the  rent — 
under  this  law  questions  arose  as  to  the  liability  of  sureties  for 
bankrupt  lessees,  and  as  to  the  liability  of  original  lessees,  where 
the  leases  had  been  assigned,  and  the  assignee  had  become  bank- 
rupt; on  the  one  side  it  was  contended  that  the  delivery  up  of 
the  lease  by  the  lessee  operated  as  a  surrender  of  the  lease,  and  so 
discharged  the  lessee  or  surety  as  the  case  might  be.  It  was, 
however,  decided  that  the  statutes  merely  gave  a  personal  dis'^ 
charge  to  the  bankrupt,  leaving  original  lessees  and  sureties  liable 
on  their  personal  covenants :  Manning  v.  Flight  (1) ;  InpUs  v. 
MeDougai  (2);  Welsh  v.  Welsh  (8);  Tuek  v.  Fyson.  (4) 

The  practical  effect  of  this  state  of  the  law  was  that  on  the  one 
hand  the  lessor,  if  he  accepted  a  lease  so  returned  to  him  and 
retook  possession  of  the  land,  was  without  any  redress  for  loss  or 
injury  if  the  land  were  of  less  annual  value  than  the  rent  reserved, 
and  on  the  other  hand  if  he  did  not  accept  the  lease,  the  liability 
of  the  surety,  or  of  the  original  lessee,  as  the  case  might  be,  upon 
their  personal  covenants  remained  to  the  end  of  the  term,  and  as 
they  could  not  come  in  and  prove  under  the  bankruptcy  in  respect 
of  these  liabilities,  they  were  entitled  to  sue  the  bankrupt  who  by 
this  indirect  and  circuitous  process  remained  liable  for  the  rent, 
although  he  had  given  up  his  lease. 
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(1)  3  B.  &  Ad.  211. 

(2)  1  B.  M.  196. 


(3)  4  M.  &  S.  833. 

(4)  6  Bing.  321. 
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The  position  of  sureties  for  the  payment  of  annuities  granted  by 
bankrupts  was  precisely  similar  to  this  under  the  statute  of  1809, 
but  was  altered  by  the  statute  of  1825,  by  which  it  was  enacted 
that  an  annuity  creditor  of  a  bankrupt  should  not  sue  the  surety 
until  the  annuitant  had  proved  under  the  bankruptcy  for  the 
Talue  of  the  annuity,  and  if  the  surety  paid  the  amount  so  proved 
he  was  discharged,  and  if  he  did  not  pay  the  amount  then  he  could 
be  sued  for  the  accruing  amounts  of  the  annuity  as  they  became 
due  until  the  annuitant  should  be  paid  the  amount  proved  together 
with  interest  at  4  per  cent.,  and  then  the  certificate  should  be  a 
discharge  to  the  bankrapt  against  all  claims  of  the  surety,  who 
was  throughout  to  be  entitled  to  the  benefit  of  the  annuitant's 
proof  upon  the  estate. 

This  was  the  position  of  things  when  the  statute  of  1869  was 
passed,  and  this  Act  having  in  view  the  objects  already  referred 
to,  enacts  that  when  miy  property  of  a  bankrupt  consists  of  a  lease 
burdened  with  onerous  covenants,  the  trustee  may  disclaim  the 
property,  and  upon  the  execution  of  the  disclaimer  the  lease  shall 
be  deemed  to  have  been  surrendered,  and  any  person  injured 
thereby  shall  be  deemed  a  creditor  to  the  extent  of  the  injury ; 
and  the  question  now  arises  whether  it  was  the  intention  of  the 
statute  that  it  should  or  should  not  be  any  longer  optional  with  a 
lessor  to  accept  or  reject  the  giving  up  to  him  of  the  land  in  the 
hands  of  a  bankrupt  tenant ;  on  the  one  side  it  is  said  that  it 
never  could  have  been  the  intention  of  the  legislature  that  these 
words  should  be  applied  literally  and  in  their  simple  and  primary 
sense,  because  that  would  have  the  effect  not  merely  of  relieving 
the  bankrupt  and  his  estate,  but  of  destroying  and  confiscating 
the  right  of  the  lessor  against  third  parties,  which  could  not  have 
been  intended ;  and  therefore  the  language  of  the  Act,  in  order 
to  avoid  such  monstruous  and  absurd  consequences,  must  be  read 
with  a  qualification ;  with  regard  to  this  argument,  I  may  point 
out  that  a  large  number  of  the  unjust  consequences  alleged  would 
not  in  fSftct  follow  from  a  strict  application  of  the  language  in  its 
technical  and  established  sense ;  an  actual  surrender,  in  fact,  of  a 
lease  never  could  have  had  any  greater  effect  than  a  grant  of  the 
real  and  beneficial  interest  which  it  was  in  the  power  of  the  sur* 
renderers  to  surrender,  it  operated  merely  as  a  grant,  and  the 
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fionenderee  oame  in  iinder  the  grant,  all  Tested  rights  and  inte- 
rests carved  out  of  the  surrendered  lease  would  remain  unaffected 
by  the  surrender. 

The  best  illustration  of  this  is  the  case  of  Bradahaw  y.  Daven- 
fort  (l)y  which  was  an  action  of  quare  impedit  of  the  Ticarage  of 
Orton,  which  was  appendant  to  the  rectory  of  Orton  in  Leicester- 
shire, and  the  case  was  this.  The  Earl  of  Huntingdon  being  possessed 
of  the  rectory  for  a  term  of  fifteen  years  granted  the  next  presenta- 
tion of  the  vicarage  if  it  should  happen  to  become  void  during  the 
term  to  the  plaintiff.  The  earl  died,  and  his  successor  surrendered 
the  residue  of  term  in  the  rectory  to  the  Bishop  of  Oxford  then  in 
reversion,  and  the  bishop  then  demised  the  rectory  to  the  defend- 
anty  and  afterwards,  but  within  the  fifteen  years,  the  vicarage 
became  void.  It  was  held  that,  although  the  term  was  in  rei 
yeritate  determined  before  the  vicarage  became  void,  yet  accord- 
ing to  the  real  meaning  of  the  grant,  the  vicarage  was  vacated 
during  the  term. 

To  return  to  the  position  of  the  lessor,  he  in  fact  would  have 
his  land,  and  if  he  was  injured  he  would  be  entitled  to  claim 
upon  the  estate  for  the  amount  of  his  loss,  and  could  hold  the 
surety  responsible  to  the  same  amount.  On  the  other  hand,  if  the 
disclaimer  is  not  to  operate  as  a  surrender  in  the  full  sense  of 
the  word,  this  consequence  follows,  that  after  a  disclaimer  a  surety 
would  be  responsible  for  the  rent  and  upon  the  covenants  for  the 
whole  residue  of  the  term,  and  would  be  entitled  to  prove  as  a 
creditor  for  the  capitalized  value  of  this  liability,  and  thus  the 
bankrupts  estate,  although  deprived  of  the  property,  would  be 
liable  to  a  proof  not  merely  for  the  amount  of  injury  sustained 
by  the  lessor,  but  for  the  capitalised  value  of  the  rent  for  the 
whole  residue  of  the  term,  a  result  which  might  make  it  more 
disastrous  for  the  trustee  to  disclaim  a  burdensome  and  valueless 
property  than  to  accept  it  with  its  burdens ;  nor  does  it  appear 
to  me  that  the  power  of  the  Court  to  order  possession  of  dis- 
claimed property  to  be  delivered  up  to  persons  interested  in  it 
extends  to  delivering  up  a  disclaimed  lease  to  a  surety ;  I  think 
that  provision  only  applies  to  cases  where  the  applicant  is  entitled 
to  possession. 

(1)  8  Coke,  144. 
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Prom  these  considerations  I  should  ha?e  thought  that  it  wa# 
'  still  an  open  question  for  determination  whether  or  not  the 
surrender  intended  by  the  statute  was  not  a  sucrender  in  its  well 
known  and  proper  meaning  with  bU  its  logical  consequences ;  but 
my  attention  has  since  I  have  entered  upon  the  consideration  of 
this  question  been  called  to  a  very  recent  and  still  unreported 
decision  of  Yice-Chancellor  Hall  in  a  case  of  the  Ecut  and  West 
India  Book  Co.  v.  EiJly  in  April,  1882,  in  which  he  appears  to  have 
directiy  decided  the  point,  and  has  held  the  lessee  liable  for  rent 
accruing  due  after  the  date  of  the  disclaimer,  holding  that  the 
surrender  is  of  a  limited  and  qualified  character  only. 

Under  these  circumstances,  I  do  not  consider  that  I  am  at 
liberty  to  treat  the  question  as  an  open  one,  and  that  I  am  bound 
in  obedience  to  the  decision  of  a  Court  of  co-ordinate  jurisdiction 
to  hold  that  the  surrender  has  not  discharged  the  plaintiff  or  the 
defendant  from  their  obligations  upon  their  covenants. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Chester,  Mayhew,  Broome^  &  Qriffithes. 
Solicitors  for  defendant :  Sole,  Turner,  &  Knight. 

A.  P.  S. 


June  12. 


HEAVEN  V.  PENDER. 

Negligence— Breach  of  Duty—Defective  Arlide^  Supply  of—It^'ury  to  Stranger 
— LiahUity  of  Person  supplying  a  dtfective  Article  causing  Injury  to 
Stranger. 

The  defendant  supplied  and  erected  a  staging  round  a  ship  under  a  contract 
with  the  shipowner.  The  plaintiff  was  employed  by  the  shipowner  to  paint  the 
ship,  and  in  the  course  of  the  work  fell  from  the  staging  and  was  injured  by 
reason  of  a  defect  in  its  condition.    In  an  action  for  damages : — 

Jffeldf  that  the  defendant  had  no  duty  towards  the  plaintiff  to  supply  a 
reasonably  safe  stagings  and  therefore  was  not  liable. 

Winterhottom  y.  Wright  (10  M.  &  W.  109)  followed:  George  v.  Skivington 
(Law  Rep.  5  Ex.  1)  disapproved  of. 

Action  in  the  Bow  County  Court  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  through 
the  negh'gence  of  the  defendant. 
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The  material  facts  appearing  on  the  judge's  notes  were  as        1882 
follows :—  Ukatkk 

The  plaintiff,  a  ship-painter,  was  employed  by  Gray,  a  master     pb^kb, 
painter,  to  paint  a  ship  lying  in  the  defendant's  dock  for  repairs. 

Gray  was  employed  to  paint  the  ship  by  the  shipowner.  A 
staging  round  the  ship  was  supplied  to  the  shipowner  by  the 
defendant,  and  put  up  by  him,  but  be  had  no  control  oyer  the 
plaintiff  during  the  progress  of  the  painting.  The  plaintiff 
whilst  painting  was  standing  on  a  plank  forming  part  of  the 
staging  when  one  of  the  guy  ropes  gave  way,  causing  the  plank 
to  shift  and  the  plaintiff  to  &11  into  the  dock,  whereby  he  was 
severely  injured.  The  staging  had  been  put  up  on  the  same  day 
that  the  accident  happened.  The  n^e,  when  examined  after  the 
accident,  appeared  to  hare  been  burnt  at  the  place  where  it 
broke,  but  there  was  no  evidence  to  shew  its  condition  when  the 
staging  was  put  up,  or  that  the  defendant  or  his  servants  had  any 
knowledge  that  the  rope  was  defective. 

The  county  court  judge  gave  judgm^it  for  the  plaintiff  for 
damages,  of  which  the  amount  was  agreed  upon  by  the  parties. 

A  rule  nisi  having  been  obtained  to  shew  cause  why  judgment 
for  the  defendant  or  a  nonsuit  should  not  be  entered,  on  the 
grounds  that  there  was  no  evidence  of  any  liability  on  the  part 
of  the  defendant  to  the  plaintiff,  and  that  the  defendant*  was 
entitled  to  judgment  on  the  facts  proved  by  the  plaintiff  at  the 
trial : — 

A.  Charles,  Q.O.  (0.  C.  Scott,  with  him),  shewed  cause.  The 
defendant,  who  supplied  the  staging  with  the  knowledge  that  it 
would  be  used  by  painters,  is  liable.  No  question  of  privity  of 
contract  arises.  The  liability  depends  upon  a  duty  by  the  defend-* 
ant  to  supply  a  reasonably  safe  staging,  and  the  principle  applies 
of  the  decisions  in  Indermaur  v.  Dames  (1),  Smith  v.  London  and 
St.  Katharine  Docks  Co.  (2),  9Siii  Smith  v.  Steele.  (3)  In  the  last 
case  the  principle  is  stated  by  Blackburn,  J.,  thus :  ''  The  law  is 
to  a  certain  extent  determined  by  the  case  of  Indermmkr  v. 
Dames.  (1)    There  is  an  obligation  on  the  part  of  the  occupier  of 

(1)  Law  Eep.  1  C.  P.  274;  2  0.  P.  311.  (2)  Law  Rep.  3  C.  P.  326. 

(3)  Law  Rep.  10  Q.  B.  126. 
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T^MAin^    ^oi>i  express  or  implied,  come  on  that  property  to  take,  by 

«•         himself  and  servants,  reasonable  oare  that  the  peison  so  coming 

shall  not  be  exposed  to  unusual  danger;  and  that  obligation 

extends  to  the  workmen  sent  by  a  tradesman  to  repair  part  of 

the  machinery," 

Bompaa,  Q.O.  (H.  F.  Diekens,  with  him),  supported  the  rule. 
The  cases  cited  for  the  plaintiff  differ  from  this.  In  Indermaur  ?• 
Dame$  (1)  there  was  an  invitation  to  the  plaintiff  to  come  upon 
the  property  by  the  owner,  and  in  Smith  v.  London  and  St. 
Eaiharine  Docks  Co.  (2),  the  gangway  which  the  defendants  pro- 
vided remained  in  their  possession  and  under  their  control.  In 
the  present  case  there  is  no  evidence  of  any  invitation  from  the 
defendant  to  the  plaintiff,  and  the  staging  after  it  was  erected  was 
in  the  possession  and  control,  not  of  the  defendant,  but  of  the 
shipowner,  who  is  the  person  liable:  Francis  v.  OockreU.  (3) 
WinterhotUm  v.  Wright  (4)  is  a  direct  authority  in  the  defendant's 
£Bivour.  The  declaration  in  that  case  stated  that  the  defendant  took 
upon  himself  the  sole  and  exclusive  duty  of  repairing  the  coach, 
which  he  provided  under  a  contract  with  the  Postmaster  General, 
and  the  defendant  was  held  not  liable  to  the  person  employed  to 
drive  the  coach  for  injuries  sustained  through  its  defective  condi* 
tion.  The  same  principle  has  been  adopted  in  Longmeid  v.  Sdliir 
day  (5),  Blakemore  v.  Bristol  and  Exeter  By.  Co.  (6),  and  OoUis  v. 
Selden.  (7) 

Charles,  Q.C.,  was  allowed  to  reply.  Langridge  v.  Levy  (8)  lays 
down  the  doctrine  that  where  there  is  fraud  in  warranting  an 
article  supplied,  and  damage  results,  the  party  guilty  of  the  fraud 
is  responsible  to  the  party  injured,  and  that  doctrine  has  been 
extended  to  negligence  by  Oeorge  v.  Skivingion.  (9)  There  the 
Court  held  that  the  defendant  had  a  duty  towards  the  female 
plaintiff  to  supply  a  reasonably  fit  article,  Kelly,  G.B.,  saying 
that  the  duty  was 'similar  to  that  in  Langridge  v.  Lety  (8), 

(1)  Uw  Bep.  1  C.  P.  274 ;  2  C.  P.  (6)  6  Ex.  761. 
311.  (6)  8  E.  &  B.  1036. 

(2)  Law  Bep.  3  0.  P.  326.  (7)  Law  Bep.  3  G.  P.  495. 

(3)  Law  Bep.  6  Q.  B.  184,  501.  (8)  2M.  &  W.619;  4  M.  &  W. 337- 

(4)  10  M.  &  W.  109.  (9)  Law  Bep.  5  Ex.  1. 
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whilst  Gleasby,  B.,  said  '^sabstitate  the  word  'negligence*  for        18S2 

*  fraud/  and  the  analogy  between  Langridge  v.  Levy  (1)  and  this  ~  hbayxn 
case  is  complete/'  If  Qeorge  v.  Skivington  (2)  is  inconsistent  p^^g^ 
with  Winterhothm  v.  Wright  (3),  it  is  submitted  that  the  later 

case  Oeorge  t.  Skivington  (2)  should  be  followed^  but  the  distinc- 
tion may  be  suggested  that  in  Winterlottom  v.  Wright  (3)  no 
contract  of  any  kind  was  alleged ;  the  only  allegation  being  that 
the  defendant  had  improperly  hung  a  chandelier  in  a  house.  The 
defendant  in  the  present  case  must  be  taken  to  have  been  an 
occupier  of  the  staging,  or  his  position  was  analogous  to  that  of  a 
landlord,  who  is  liable  for  injury  to  a  stranger  caused  by  the 
defectiye  condition  of  the  premises  where  the  landlord  has 
contracted  with  the  tenant  to  repair  them,  or  is  guilty  of  mis- 
feasance by  letting  them  in  a  ruinous  condition :  Nelson  y.  Liver- 
pool  Brewery  Co.  (4) ;  Prdty  v.  Bickmore  (5) ;  Payne  v.  Bogen  (6) ; 
Toddy.  Flight  (T);  White  y.  France.  (8) 

Field,  3.  I  am  of  opinion  that  the  rule  should  be  made 
absolute.  The  question  is  whether  or  not  the  plaintiff  has  sued 
the  wrong  person.  It  is  undoubted  that  he  was  injured  by  falling 
from  the  staging  through  the  defective  condition  of  one  of  the 
ropes  which  supported  it,  though  it  does  not  appear  whether  the 
defect  was  there  when  the  rope  was  supplied  by  the  defendant. 
The  fact  that  the  rope^  broke  is  perhaps  prima  facie  evidence  of 
the  defendant's  want  of  care  in  supplying  it,  but  in  order  to 
support  the  action  the  plaintiff  mnst  shew  either  the  existence  of 
a  contract  between  himself  and  the  defendant  and  a  breach  by 
the  defendant,  or  that  some  relation  existed  between  them  which 
created  a  duty  from  the  defendant  to  the  plaintiff  to  use  due  and 
reasonable  care,  and  that  the  defendant  was  guilty  of  a  breach  of 
that  duty.  No  doubt  there  are  railway  and  other  cases  in  which 
occupiers  of  property 'have  been  held  liable  who  have  simply 
invited  upon  their  premises  peisons  in  pursuit  of  their  lawM 
busmess,  and  then  a  duty  is  created  to  take  due  and  reasonable 

(1)  2  M.  &  W.  519;  4  M.  &  W.         (6)  Law  Rep.  8  C.  P.  401. 
337.  (6)  2H.BL349. 

•  (2)  Law  Bap.  6  Ex.  1.  (7)  9  C.  B.  (N.a)  377;  30  L.  J. 

(3)  10  M.  &  W.  109.  (C.P.)  21. 

(4)  2  C.  P.  D.  311.  (8)  2  C.  P.  D.  308. 
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1SS2  care  that  the  premiges  are  not  in  a  dangerous  condition.  That 
Hbavkk  principle  was  well  settled  by  Indermaur  v.  Dames  (1),  which  has 
**  been  followed  by  many  subsequent  cases.  I  agree  with  what  was 
said  by  Blackburn,  J.,  in  Smith  t.  Steele  (2)  that  there  is  no 
distinction  to  be  drawn  between  fixed  and  mo?eable  property  in 
applying  the  principle ;  it  makes  no  difference  whether  a  person 
as  occupier  of  property  invites  another  upon  it,  or  supplies  a  thing 
to  be  used  by  another.  The  case  of  Smith  y.  London  and  Si. 
KathaHne  Boohs  Co.  (3)  exemplifies  this;  there  the  dock  owners 
supplied  a  gangway  to  be  used  in  obtaining  access  to  the  ship 
from  the  shore.  They  took  upon  themselves  the  duty  of  providing 
a  roadway  in  fact  to  the  ship,  and  having  moved  it  so  that  it 
became  insecure,  they  were  held  responsible  for  injury  to  the 
plaintiff  caused  thereby.  But  there  is  nothing  here  analogous  to 
the  cases  founded  on  an  invitation.  If  it  had  been  shewn  that 
after  the  defendant  supplied  the  staging  he  had  any  control  over 
it,  or  might  have  moved  it  away,  or  prevented  persons  going  on 
it;  or  if  there  had  been  any  evidence  to  bring  him  into  the 
position  of  an  occupier^  in  the  sense  of  having  the  dominion  and 
control  over  the  thing  supplied,  the  case  would  then  have  fallen 
within  the  principle  of  the  cases  I  have  referred  to :  but  there  is 
no  such  evidence.  I  think  the  evidence  shews  that  the  defendant 
parted  with  the  control  of  his  staging  as  a  landlord  does  with  the 
control  of  his  property  when  he  lets  it.  A  landlord  who  reserves 
to  himself,  under  his  contract  with  the  tenant,  the  duty  of  repair- 
ing walls  is  in  a  different  position,  because  there  he  has  the 
control  over  them,  and  a  right  of  entry,  for  the  purpose  of 
repairing. 

There  is  no  contract  between  the  plaintiff  and  defendant  here ; 
no  fraud  on  the  defendant's  part ;  no  breach  of  a  duty  to  tell  the 
truth,  as  in  Langridge  v.  Levy*  (4)  I  agree  that  there  is  no 
substantial  distinction  between  the  present  case  and  George  v. 
Skivingion.  (5)  The  distinction  that  in  George  v.  Siivington  (5) 
the  defendant  knew  that  the  article  supplied  was  to  be  used 

(1)  Law  Rep.  1  C.  P.  274;  2  0.  P.         (3)  Law  Eep.  3  C.  P.  326. 
311.  (4)  2  M.  &  W.  619;  4  M.  &  W. 

(2)  Law  Rep.  10  Q.  B.  126.  337. 
(6)  Law  Rep.  6  Ex.  L 
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by  the  plaintiff's  wife,  does  not  appear  to  make  any  difference.  1882 
The  point  was  clearly  discussed  and  decided  in  WinierboUam  y.  hsatbt 
Wright,  (1)  There  the  defendant,  who  supplied  the  coach,  knew 
that  it  would  certainly  be  used  by  some  coachman,  K  oyer  the 
duty  which  is  relied  on  here  to  create  a  liability  existed,  it  was 
in  that  case,  but  the  Court  of  Exchequer  held  that  the  public 
inconvenience  caused  by  holding  the  defendant  liable  under  such 
circumstances  would  be  so  great,  that,  in  the  absence  of  any 
principle  compelling  them  so  to  hold,  they  gave  judgment  for 
the  defendant.  That  decision  has  been  followed  in  LcmgrneH  v. 
HoUidajf  (2),  and  many  other  cases.  The  only  doubt  thrown  upon 
it  is  by  Oeorffe  t.  Skivington  (3),  which  I  agree  is  an  authority 
standing  by  itself  in  &Your  of  Mr.  Charles'  contention.  I  prefer 
to  follow  Winterhottom  v..  Wright  (1)  rather  than  George  v. 
ShivingUm.  (3) 

Cave,  J.  I  am  of  the  same  opinion.  Where  a  licensee  goes 
upon  or  uses  the  property  of  his  licensor  for  purposes  in  which  the 
licensor  is  interested,  there  is  a  duty  cast  upon  the  licensor  to  see 
that  the  licensee  is  not  exposed  to  unusual  danger;  and  for  a 
breach  of  that  duty  the  licensor  is  responsible.  The  rule  applies 
equally  where  the  property  is  land  or  a  thing  to  be  used  as  the 
staging  was  here ;  the  duty  arises  out  of  the  possession  and  control 
of  the  thing — ^not  out  of  the  property  in  it.  The  only  authority 
which  can  be  cited  in  support  of  the  plaintiff's  case  is  George  v. 
Skivington.  (3)  I  think  that  case  is  inconsistent  with  Winterhottom 
y.  Wright  (1),  unless  it  can  be  distinguished,  on  the  ground  that 
the  duty  owing  from  the  yendor  to  the  purchaser  is  extended  to 
the  purchaser's  wife  where  the  article  is,  to  the  knowledge  of  the 
yendor,  bought  for  her  use.  If  it  cannot  be  distinguished,  I 
must  follow  Winterhottom  y.  Wright  (1)  in  preference  to  George 
Y.  Skivington.  (3)  The  case  of  Nehon  y.  Liverpool  Brewery  Oom- 
pany  (4)  is  not  in  point;  but  there  are  some  dicta  in  it  which 
appear  to  support  Mr.  Charles'  contention.  The  cases,  howeyer, 
upon  which  those  dicta  are  founded  are  all  clearly  distinguish- 
able from  the  present  case.     It  lies  upon  the  plaintiff  here 

(1)  10  M.  &  W.  109.  (3)  Law  Rep.  6  Ex.  1. 

(2)  6  Ex.  761.  (4)  2  C.  P.  D,  311, 
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1882       to  shew  that  the  defendant  was  his  licensor ;  that  the  defendant 
Heaven     had  the  possession  and  control  of  the  staging,  and  that  it  was  by 
Pei^br      ^^  permission  the  plaintiff  came  to  be  upon  it  when  he  was* 
injured.    I  think  there  is  no  eyidence  of  these  essential  con- 
ditions, and  therefore  that  the  ruling  was  wrong,  and  the  defendant 
entitled  to  judgment. 

BvJe  absolute. 
Solicitor  for  plaintiff:  E.  J.  Anning. 
Solicitors  for  defendant :  Watson^  SonSy  &  Boom. 

W.A. 


^^^e  13.  BEATTY  and  Othebs,  Appellants;  GILLBANKS,  Respondent. 

Unlawful  Aasemhly — Meeting  for  lawful  Purpose — Knowledge  that  others  will 
commit  a  Breach  of  the  Peace. 

The  appellants  assembled  with  others  for  a  lawful  purpose,  and  with  no  inten- 
tion of  carrying  it  out  unlawfully,  but  with  the  knowledge  that  their  assembly 
would  be  opposed,  and  with  good  reason  to  suppose  that  a  breach  of  the  peace 
would  be  oonmiitted  by  those  who  opposed  it: — 

Edd^  by  Field  and  Cave,  JJ^  that  they  could  not  be  rightly  convicted  of  an 
imlawful  assembly. 

At  a  petty  sessions  held  at  Weston-super-Mare,  the  appellants 
were  charged  for  that  they  did  unlawfully  and  tumultuously 
assemble  with  divers  other  persons  to  the  number  of  one  hundred 
or  more  in  public  thoroughfares  called  Walliscote  Bead  and  other 
places  within  the  said  parish  on  the  26th  day  of  March,  to  the 
disturbance  of  the  public  peace,  and  against  the  peace  of  our 
sovereign  Lady  the  Queen.  Upon  the  hearing  of  such  complaint 
the  justices  found  that  the  allegations  therein  contained  had  been 
proved,  and  ordered  the  appellants  to  be  severally  bound  in  their 
own  recognizances,  with  two  sureties,  to  keep  the  peace  and  be 
of  good  behaviour  for  the  term  of  twelve  calendar  months,  and  in 
de&ult  to  be  imprisoned  for  three  calendar  months,  or  until  they 
should  comply  with  such  order.  The  appellants  being  dissatisfied 
with  such  determination  the  justices  stated  the  following  case : — 
r^  At  the  hearing  of  the  complaint  the  following  fjEicts  were 

proved : — 

(a.)  The  Salvation  Army  is  an  organized  body  of  persons  who 
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are  and  Iiave  for  some  time  been  in  the  habit  of  forming  them-        1882 
selves  into  processions  of  more  than  one  hundred  persons,  and  in      bsattt 
snoh  processions  of  parading  the  principal  streets  and  public  ^„^|['^^^ 
places  of  the  town  of  Weston-super-Mare. 

(b.)  These  processions  are  formed  at  the  hall  of  the  Salration 
Army,  and  after  their  formation  proceed,  headed  by  a  musical 
band  and  flags  and  banners,  through  the  aforesaid  streets  and 
places,  collecting,  and  for  the  purpose  of  collecting  as  they  go,  a 
mob  of  persons  with  whom,  attended  by  much  shouting,  singing, 
uproar,  and  noise,  they  eventually  return  to  the  said  hall,  where 
a  meeting  is  then  held. 

(e,)  The  appellant,  William  Beatty,  is  captain  and  a  leader  of 
the  Salvation  Army,  and  organizes  and  directs  these  processions 
and  meetings. 

(d.)  The  appellants,  William  Henry  MuUins  and  Thomas 
Bowden,  are  also  leaders  of  the  Salvation  Army,  andyusist  in 
organizing  and  directing  the  processions. 

(e.)  There  is  another  organized  band  of  persons  at  Weston- 
super-Mare  called  the  Skeleton  Army,  who  also  parade  the 
streets,  and  are  antagonistic  to  the  Salvation  Army  and  its 
processions. 

(/)  There  are  numbers  of  other  persons  of  Weston-super-Mare 
who,  so  soon  as  the  Salvation  Army  has  formed  for  the  purpose  of 
so  parading  the  streets  as  aforesaid,  are  in  the  habit  of  assembling 
in  a  mob  of  great  numbers  about,  and  around,  and  in  front  of,  the 
Salvation  Army.  Some  of  these,  together  with  the  Skeleton 
Army,  assemble  to  dispute  the  passage  of  the  Salvation  Army 
through  the  streets  and  places,  some  to  encourage  such  passage 
with  shouting,  uproar,  and  noise,  to  the  great  terror,  disturbance, 
annoyance,  and  inconvenience  of  the  peaceable  inhabitants  of  the 
town,  and  to  the  endangering  of  the  public  peace. 

(^•)  On  several  occasions  previous  to  the  23rd  of  March  in  this 
year,  the  procession  of  the  Salvation  Army,  accompanied  by  such 
a  mob  as  aforesaid,  has  come  into  collision  with  the  Skeleton 
Army  and  other  persons  who  are  antagonistic  to  the  Salvation 
Army,  and  thereupon  a  free  fight,  great  uproar,  blows,  tumult, 
stone  throwing,  and  disorder  has  ensued. 

(A.)  On  the  23rd  of  March  the  Salvation  Army  formed  their 
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1882  processioD,  and  paraded  the  streets  and  places  accompanied  by  a 
^Beattt  ~  disorderly  and  riotous  mob  of  over  2000  persons,  who  had  been 
collected  as  the  Salvation  Army  proceeded.  In  the  midst  of  the 
mob  was  fighting  and  great  distnrbanoey  stone  throwing,  and 
noise.  The  police  were  for  a  long  time  overpowered  and  unable 
to  cope  with  the  disturbance,  and  the  Salvation  Army  forced 
their  way  through  seyeral  public  streets  to  a  public  place  called 
the  Railway  Parade,  where  a  general  fight  occurred.  The  appel- 
lant, William  Beatty,  led  and  directed  the  Salvation  Army  on 
this  occasion,  but  neither  he  nor  the  other  appellants  were  seen 
to  commit  any  overt  act  of  violence.  The  police  were  ultimately 
reinforced,  and  the  crowd  then  dispersed.  In  all  probability 
bloodshed  and  injury  was  prevented  by  the  interference  of  the 
police. 

(i.)  The  matters  in  the  last  paragraph  set  out  caused  great 
terror  and  alarm  in  the  minds  of  the  peaceful  inhabitants  of  the 
town,  who  believed,  and  had  good  reason  to  believe,  that  the 
aforesaid  processions  would  lead  to  a  repetition  of  the  aforesaid 
matters  and  would  endanger  life,  property,  and  the  public  peace, 
and  who  iu  consequence  brought  the  matter  to  the  notice  of.  the 
sergeant  of  police  in  charge  of  the  town,  and  made  divers/com- 
plaints to  him  thereon.  ' 

(/.)  In  consequence  of  the  matters  aforesaid  the  notice  annexed 
to  this  case  was  issued  and  signed  by  two  of  the  justices  of  the 
peace  acting  for  the  division :  copies  of  the  notice  were  placarded 
in  the  conspicuous  parts  of  the  town  and  were  served  on  the 
appellant  Beatty. 

{Jc.)  On  Sunday,  the  26th  of  March,  at  10.80  A.M.,  whilst  numbers 
of  the  inhabitants  of  the  town  were  proceeding  to  their  respective 
places  of  worship,  the  Salvation  Army,  under  the  direction  of 
the  appellants,  was  formed  into  a  procession  of  one  hundred 
or  more  persons,  and  having  been  so  formed  commenced  to  march 
away  from  their  hall  through  the  streets  and  public  places  of  the 
town.  The  appellants  marched  at  the  head  of  the  procession, 
which  was  surrounded  by  a  tumultuous  and  shouting  mob  of  some 
hundred  persons,  which  rapidly  increased  as  the  procession 
moved  on. 

(Z.)  The  police  sergeant  met  the  procession  (after  it  bad  paraded 
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throngli  ceitain  principal  and  publio  stceets)  in  a  public  street 
called  Walliscote  Boad»  and  with  others  of  the  police  force  ""bkattt^ 
stopped  the  adyanoe  of  the  processicm  and  asked  the  appellant  q^^^^- 
WilUam  Beatty  if  he  was  leadbg  the  procession  and  if  he  had 
received  a  copy  of  the  notice.  The  appellant  Beatty  said  that  he 
was  leading  the  procession,  and  that  he  had  received  one  of  the 
notices.  The  sergeant  told  the  appellant  Beatty  that  he  most 
obey  the  notice^  and  that  he  must  desist  from  leading  the  pro- 
QBssion  and  mnst  disperse  at  once  or  he  would  be  arrested.  The 
appellant  William  Beatty  refused  to  comply,  and  marched  on  at 
the  head  of  the  procession  some  twenty  yards  farther  and  told 
the  sergeant  he  should  still  proceed,  whereupon  he  was  arrested. 
After  he  was  arrested  the  appellant  Beatty  shoutod  to  the  pro- 
cession to  proceed.  The  appellants,  William  Henry  Mullins  and 
Thomas  Bowden,  then  took  the  direction  of  the  procession  and 
pennsted  in  leading  it  on,  whereupon  they  also  were  arrested. 
Neither  of  the  appellants  was  gnilty  of  any  overt  act  of  violence 
other  than  the  acts  aforesaid,  and  submitted  quietly  to  their  j 
arrest.  ~"       ^  ^  % 

(m.)  The  aforesaid  assembling  of  the  Salvation  Army  and 
march  of  the  procession  and  collection  of  the  mob  was  a  terror 
lo  the  peaceful  inhabitants  of  the  town  and  to  the  persons  going 
to  their  places  of  worship  as  aforesaid,  and  was  calculated  to 
endanger  and  did  endanger  and  was  calculated  to  cause  a  breach 
of  the  peace,  and  there  was  good  and  sufficient  cause  for  the 
inhabitants  to  suppose,  and  any  rational  person  knowing  the 
aforesaid  circumstances  would  suppose,  that  unless  the  said  pro- 
cession and  mob  were  dispersed  there  would  be  a  repetition  of  the 
aforesaid  violent  and  tumultuous  acts,  and  that  there  would  be  a 
breach  of  the  peace. 

(n.)  The  appellants  intended  to  parade  their  procession  through 
the  principal  streets  and  public'places  of  the  town,  and  to  collect 
on  their  march  a  large  mob  of  persons  to  accompany  them,  and 
they  had  good  reason  to  expect  that  they  would  come  into  col- 
lision with  the  Skeleton  Army  and  the  other  persons  antagonistic 
to  themselves,  and  had  good  reason  to  expect  that  there  would 
be  the  same  fighting,  stone  throwing,  and  disturbance  as  there 
had  been  on  previous  occasions,  and  intended  on  meeting  such 
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1882       opposition  to  force  their  way  through  the  streets  and  places  as 
Bbattt     they  had  done  on  previons  occasions. 
GiLLBAKKs.       ^^  ^^  contended  for  the  appellants  that  there  had  not  been 
any  unlawful  and  tumultuous  assembling  on  their  part^  that  they 
had  not  been  guilty  of  the  charge  and  complaint  made  against 
them,  and  that  their  arrest  had  been  unlawful  and  that  they  should 
be  discharged. 
r  The  following  is  the  notice  above  referred  to : — 

**  Public  Notice :  Whereas  it  hath  been  made  to  appear  imto  us, 
the  undersigned  two  of  Her  Majesty's  Justices  of  the  peace  for 
the  county  of  Somerset,  acting  in  and  for  the  division  of  Axbridge, 
in  the  same  county,  upon  the  oath  of  divers  persons,  that  riotous 
and  tumultuous  assembly  did  take  place  on  the  night  of  the  23rd 
of  March,  1882  in  certain  public  streets  at  Westonnsuper-Mare, 
in  the  said  county ;  and,  further,  that  there  are  reasonable  grounds 
for  apprehending  a  repetition  of  such  riotous  and  tumultuous 
assembly  in  the  public  streets  of  Weston-super-Mare  aforesaid, 
I  and  we  do  therefore  hereby  require,  order,  and  direct  all  persons 

to  abstain  from  assembling  to  the  disturbance  of  the  public  peace 
in  the  public  streets,  within  the  said  parish  of  Weston-super- 
|_   Mare.'' 

The  questions  for  the  opinion  of  the  Oourt  were,  whether  the 
aforesaid  tacba  found  to  be  proved  as  aforesaid  constituted  the 
offence  charged  in  the  information  and  complaint,  and  whether 
the  order  made  against  the  appellants  was  valid. 

E,  Clarke^  Q.C7.  {StUherri,  and  L.  O.  Jaeksan^  with  him),  con- 
tended that  to  constitute  an  unlawful  assembly  there  must  be 
either  an  illegal  object,  or  if  the  object  be  legal,  the  mode  of 
carrying  it  out  must  be  tumultuous ;  that  neither  had  been  made 
out,  and  that  the  intention  of  other  persons  to  commit  unlawful 
acts  could  not  affect  the  question  whether  there  had  been  an 
offence  by  the  a{qpellants:  Beg.  v.  VinemU  (1) ;  Beg.  v.  Neale  (2) ; 
Bedford  v.  Birley.  (3) 

A.  B.  Poole  {Valpiff  with  him),  for  the  respondent,  contended  that 
any  meeting  assembled  under  such  circumstaiw^s  as,  according 

(1)  9  C.  &  P.  91.  (2)  9  0.  &  P.  481. 

(3)  3  Stark  N.  P.  76. 
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to  the  opinion  of  rational  and  firm  men,  are  likely  to  produce        I8ft2 
danger  to  the  tranquillity  and  peace  of  the  neighbourhood^  is  an     biattt 
unlawful  assembly:  Beff.  y.  Vincent  (1),  and  that  the  justices  oillbakksw 
were  entitled  to  look  to  what  had  taken  place  on  previous  occa- 
sions.   The  object  of  the  appellants  was  to  collect  a  mob  of  per- 
sons although  they  must  have  known  that  if  they  did  so  a  disturb- 
ance would  arise ;  and  under  these  circumstances^  whatever  their 
ultimate  object^  the  assembly  was  unlawful. 
E.  Clarke^  Q.C.9  was  not  called  on  to  reply. 

Field,  J.  I  am  of  opinion  that  this  order  cannot  be  supported. 
The  matter  arises  in  this  way.  The  appellants  haVe,  with  others, 
formed  themselves  into  an  association  for  religious  exercises  among 
themselves,  and  for  a  religious  revival|  if  I  may  use  that  word, 
which  they  desire  to  further  among  certain  classes  of  the  comma* 
nity.  No  one  imputes  to  this  association  any  other  object,  and  so 
far  from  wishing  to  carry  that  out  with  violence,  their  opinions 
seem  to  be  opposed  to  such  a  course,  and,  at  all  events  in  the 
present  case,  tiiey  made  no  opposition  to  the  authorities*  That 
being  their  lawful  object,  they  assembled  as  they  bad  done  before 
and  marched  in  procession  through  the  streets  of  Weston-super- 
Mare.  No  one  can  say  that  such  an  assembly  is  in  itself  an  un- 
lawful one.  The  appellants  complain  that  in  consequence  of  this 
assembly  they  have  been  found  guilty  of  a  crime  of  which  there 
is  no  reasonable  evidence  that  they  have  been  guilty.  The  charge 
against  them  is,  that  they  unlawfully  and  tumultuously  assembled, 
with  others,  to  the  disturbance  of  the  public  peace  and  against  the 
peace  of  the  Queen.  Before  they  can  be  convicted  it  must  be 
shewn  that  this  offence  has  been  committed.  ^There  is  no  doubt  that 
they  and  with  them  others  assembled  together  in  great  numbers, 
but  such  an  assembly  to  be  unlawful  must  be  tumultuous  and 
against  the  peaoe^  As  fieur  as  these  appellants  are  concerned  there 
was  nothing  in  their  conduct  when  they  were  assembled  together 
which  was  either  tumultuous  or  against  the  peace.  But  it  is  said, 
that  the  conduct  pursued  by  them  on  this  occasion  was  such,  as  on 
several  previous  occasions,  had  produced  riots  and  disturbance  of 
the  peace  and  terror  to  the  inhabitants,  and  that  the  appellants 

(1)  9  0.  A  P.  91. 
You  IX.  Y  2 
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1882       knowing  when  fiiey  assembled  together  that  such  coziseqaeaces 

Bbatty     would  again  arise  are  liable  to  this  charge. 

GnxBANSB.       ^^^  ^  entirely  oonoede  that  every  one  most  be  taken  to  intend 

the  natoral  consequences  of  his  own  acts,  and  it  is  dear  to  me  that 

if  this  disturbance  of  the  peace  was  the  natural  consequence  of  acts 

of  the  appellants  they  would  be  liable,  and  the  justices  would  have 

beeUyright  in  binding  them  over.    But  the  eridence  set  forth  in 

I      th^4tse  does  not  support  this  contention ;  on  the  contrary,  it  shews 

tlfat  the  disturbances  were  caused  by  other  people  antagonistic  to 

the  appellants,  and  that  no  acts  of  violence  were  committed  by 

them. 

In  Hawkins'  Pleas  of  the  Grown,  s.  9,  it  is  said,  **  An  unlawftil 
assembly  according  to  the  common  opinion  is  a  disturbance  of  the 
peace  by  persons  barely  assembling  together  with  the  intention  to 
do  a  thing  which  if  it  were  executed  would  make  them  rioters, 
but  neither  actually  executing  it  nor  making  a  motion  toward  the 
execution  of  it."  On  this  definition,  standing  alone,  it  is  clear 
that  the  appellants  were  guilty  of  no  offence,  for  it  cannot  be 
contended  that  they  had  any  intention  to  commit  any  riotous  act. 
The  paragraph,  however,  continues  thus,  *'But  this  seems  to  be 
much  too  narrow  a  definition.  For  any  meetbg  whatever  of  great 
numbers  of  people,  with  such  circumstances  of  terror  as  cannot 
but  endanger  the  public  peace  and  raise  fears  and  jealousies 
among  the  king's  subjects,  seems  properly  to  be  called  an  unlawful 
assembly,  as  where  great  numbers,  complaining  of  a  common 
grievance,  meet  together,  armed  in  a  warlike  manner,  in  order 
to  consult  together  concerning  the  most  proper  means  for  the 
recovery  of  their  interests ;  for  no  man  can  foresee  what  may  be 
the  event  of  such  an  assembly."  Examples  are  then  given,  but  in 
each  the  circumstances  of  terror  exist  in  the  assembly  itself,  either 
in  its  object  or  mode  of  carrying  it  out,  and  there  is  the  widest 
difference  between  sueh  cases  and  the  present.  What  has  hap- 
pened here  is  that  an  unlawful  organization  has  assumed  to  itself 
the  right  to  prevent  the  appellants  and  others  from  lawfully 
assembling  together,  and  the  finding  of  the  justices  amounts  to 
this,  that  a  man  may  be  convicted  for  doing  a  lawful  act  if  he 
knows  that  his  doing  it  may  cause  another  to  do  an  [unlawful  act 
There  is  no  authority  for  such  a  proposition,  and  the  question  of 
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the  justices  whether  the  facts  stated  in  the  case  constitnted  the       1S82 
(^ence  charged  in  the  information  must  therefore  be  answered     bbattt. 
in  the  negative.  GiliIhks. 

Cave,  J.|  concurred. 

Judgment  for  the  appellants.      I 

Solicitors  for  appellants :  WhiUington  d  Son. 
Solicitors  for  respondent :  OrowdeTf  Anstie,  db  Co.,  for  0.  J. 
Simmons,  Adbridge. 

jbl,  m. 


[IN  THE  GOUBT  OF  APPEAL.]  Jihm  26. 

WEBBER  V.  LEE. 

Frauds,  Statute  o/^29  Car.  2,  c.  3,  «.  ^^Bight  of  Skooting^Bight  to  take 
away  Game  shot — Interest  in  Land, 

A  grant  of  a  right  to  shoot  over  land  and  to  take  away  a  part  of  the  game  killed 
is  a  grant  of  an  interest  in  land  and  within  the  Statnte  of  Frands. 

FUBTHEB  00K8IDBBATI0H. 

This  action,  tried  before  Bowen,  J.,  on  the  21st  of  June,  ISSl, 
was  brought  to  recoyer  damages  for  breach  of  an  agreement  that 
in  consideration' that  the  plaintiff  wonid  permit  the  defendant  to 
share  certain  shooting  rights  and  a  certain  shooting  box  the 
defendant  would  pay  1002.  and  one-fourth  of  certain  charges 
incurred  hj  the  plaintiff.  The  agreement  prored  at  the  trial  was 
a  verbal  one  to  pay  1001.  for  one-fourth  share  of  the  shooting 
for  the  season  over  certain  lands,  the  plaintiff  paying  all  expenses 
of  eyery  sort  connected  with  the  shooting,  and  the  defendant  to 
be  entitled  to  accommodation  in  a  house  rented  by  the  plaintiff 
and  to  one-fourth  part  of  the  total  game  killed. 

The  jury  found  a  yerdict  for  the  plaintiff  for  401.,  but  the 
question  was  reserved  for  further  consideration  whether  the 
contract  was  one  within  the  Statute  of  Frauds  and  ought  to  have 
been  in  writing. 

1881,  Dec.  10.    MeOlymont,  for  the  plaintiff.    This  is  not  an 

Y2  2 
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1882       agreement  relating  to  an  interest  in  land.   In  Wright  r.  Stavert  (1)» 
Wbbbxb     Blackhnm,  J.,  said :  *'  The  best  test  of  the  natnre  of  the  contract 

Lke.  is  to  see  whether,  had  it  been  carried  ont  instead  of  remaining 
ezecntoryi  the  defendant  would  have  had  a  right  to  maintain  a 
possessory  action  of  some  sort,  if  his  possession  and  enjoyment 
of  the  premises  had  been  afterwards  interfered  with."  That 
test  shews  that  this  was  a  mere  license  to  the  defendant  to  go  on 
to  the  land  and  shoot,  for  on  the  breach  of  the  agreement  by  the 
plaintiff  the  defendant  could  not  have  taken  out  the  keepers  and 
shot  nor  brought  an  action  of  trespass.  The  plaintiff  stocked 
the  land,  hired  keepers,  and  managed  everything,  and  the  defen- 
dant had  only  the  right  to  shoot  and  to  take  away,  not  the  game 
he  killed,  but  a  proportion  of  all  the  game  shot  A  license  is 
revocable  unless  coupled  with  an  interest:  Hall  on  Profits  a 
prendre,  73 ;  Thomas  v.  SorreU  (2)  ;  and  the  mere  appropriation 
of  a  certain  amount  of  the  game  killed  is  not  an  interest,  but 
amounts  in  effect  to  the  sale  of  a  quantity  of  game  to  be  ascer- 
tained. The  difference  betweeh  a  demise  and  a  license  for  the 
use  of  land  is  illustrated  by  shares  in  a  mine  conducted  on  the 
cost  book  principle :  Powell  v.  Jessopp  (3),  Watson  v.  SproQey  (4) ; 
and  the  letting  of  a  dock :  Wells  v.  Mayor  of  EingsUm-iipon- 
Hull.  (5)  A  license  to  enter  land  can  be  given  by  parol,  as  in 
the  case  of  the  use  of  an  opera  box :  Tayhr  v.  Waters.  (6)  [He 
also  dted  Wood  v.  Lake  (7);  Wood  v.  Manley  (8) ;  Smith  v.  St. 
MichaeU.  (9)J 
AMtie^  for  the  defendant,  was  not  called  on. 

BowEN,  J.  I  am  of  opinion  that  the  plaintiff  must  fail.  The 
contract  relied  on  is  a  parol  one  professing  to  give  a  right  to  go 
on  certain  grounds  and  exercise  the  right  of  sporting  over  them 
and  to  carry  away  a  definite  portion  of  all  the  game  killed.  The 
question  is,  whether  this  is  an  agreement  to  grant  a  right  over 
coupled  with  an  interest  in  the  land,  or  only  an  agreement  for  a 

(1)  2  E.  &  E.  721.  (5)  Law  Rep.  10  C.  P.  402. 

(2)  Vaugb.  330.  (6)  7  Taunt.  374. 

(3)  18  C.  B.  336.  (7)  Say,  3. 

(4)  24  L.  J.  (Ex.)  53.  (8)  11  Ad.  &  E.  34. 

(9)  3  E.  &  E.  383. 
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license  to  go  on  tl)e  land.  I  think  there  clearly  was  to  be  parti- 
cipation in  the  profits  althongh  the  defendant  was  only  to  carry  wm^R^ 
away  a  definite  and  limited  part  of  the  game  killed.  It  is  said 
that  the  cases  cited  shew  that  there  is  no  interest  in  land  pro- 
fessedly dealt  with  in  the  present  case,  but  I  cannot  agree  to 
that.  In  each  case  the  principle  was  not  in  disputCi  bat  the 
decision  turned  on  the  particular  circumstances.  Thus  WriffJd  y. 
Stavert  (1)  was  decided  on  the  ground  that  no  interest  in  land 
passed  on  the  contract  to  board  and  lodge  the  defendant.  In 
Welb  y.  Mayor  of  Kingstonrupovi'EuB  (2)  the  plaintiff  did  not 
get  such  an  ezdusiye  possession  of  the  wharf  as  to  give  him  an 
interest  in  land.  In  WaUon  y.  Spratiey  (3)  it  was  pointed  out 
that  the  agreement,  to  take  shares  in  a  mine  conducted  on  the 
cost  book  principle,  was  one  that  merely  gaye  the  shareholder  an 
interest  in  a  proportionate  part  of  the  profits  of  the  undertaking 
and  conferred  no  interest  in  the  land,  though  the  employment 
and  use  of  the  land  were  essential  to  the  making  of  the  profits. 
Here  the  defendant  was  to  haye  a  right  to  go  upon  the  land  itself, 
and  in  answer  to  the  question  whether  he  could  haye  brought  an 
action  for  trespass  if  the  contract  had  been  completed,  I  think 
if  the  grant  had  been  effectual  he  could  haye  done  so.  The  case 
of  a  box  at  the  opera,  Tayler  y.  Waters  (4),  is  also  distinguish- 
able from  the  present.  What  was  giyen  there  was  a  right  of 
admission  to  the  Opera  House,  and  the  Court  held  that  this  was  a 
license  to  enjoy  an  amusement  on  land,  and  not  a  grant  of  an  in- 
terest in  land.  The  difference  in  the  present  case  is  that  there 
was  to  be  profit  a  prendra  Had  the  contract  been  to  giye  the 
defendant  merely  the  run  of  the  land  for  shooting  the  case  might 
haye  resembled  that  of  Wright  y.  Stavert  (1),  but  the  distinction 
arises  from  the  fact  that  with  that  right  is  joined  the  right  to 
take  away  a  portion  of  the  profits  deriyed  from  the  land.  Under 
these  circumstances,  though  the  plaintiff  has  the  yerdict  of  the  jury, 
I  think  there  must  be  judgment  for  the  defendant  with  costs. 

Judgment  for  the  defendant. 
The  plaintiff  appealed. 

(1)  2  E.  &  E.  721.  (3)  24  L.  J.  (Ex.)  63. 

(2)  Law  Rep.  10  C.  P.  402.  (4)  7  Taunt.  374. 

A.  M. 
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1882  1882.  June  26.    McOlymanl  for  the  plaintiff.    The  agreement 

^WxHUB  between  the  plaintiff  and  the  defendant  did  not  relate  to  an  in-' 
x^  terest  in  land  within  8. 4  of  the  Statute  of  Frauds ;  the  defmdant 
was  simply  to  come  upon  the  plaintiff's  land,  to  shoot  the  game, 
and  to  take  away  one-fourth  cxf  what  had  been  killed ;  it  was  no 
more  than  a  licence  to  enter  upon  land,  which  may  be  granted 
without  writing :  Tayhr  y.  Waters.  (1) 

[Bbett,  L.J.  The  decision  in  that  case  related  to  an  alleged  > 
right  to  enter  an  opera  house  :  it  has  not  much  bearing  upon  the 
present  appeal.] 

It  at  least  shews  what  an  interest  in  land  really  is.  An  agree* 
ment  to  allow  coals  to  be  stacked  on  land  is  a  mere  license :  Wood 
Y.  Lake,  (2)  It  must  be  admitted  ^that  a  grant  to  a  person,  his 
heirs  and  assigns,  of  free  liberty  with  servants  or  otherwise  to 
come  into  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl, 
is  a  profit  a  prendre :  Wickham  y.  Hawker  (8) ;  but  a  right  of 
that  kind  is  Yery  different  from  that  in  question  in  this  suit  The 
defendant  was  to  have  no  exclusiYC  possession  of  the  game  that 
was  killed  until  it  had  been  divided,  and  therefore  no  interest  in 
land  was  intended  to  be  conferred:  Wright  v.  Stavert  (4) ;  Wdh 
Y.  Ktnffstonrtipon^Hidl.  (5) 

E.  Clarke^  Q.O.^  and  Ansiie,  for  the  defendant,  were  not  called 
upon  to  argue. 

Jessel,  M.B.  I  think  that  this  case  has  been  properly  decided. 
The  light  to  shoot  game  and  to  take  it  away  when  shot  has  been 
decided  to  be  an  interest  in  land  and  a  profit  a  prendre.  The 
only  question  is  whether  the  verbal  agreement  sued  upon  was 
.  intended  to  be  a  contract  for  a  right  of  a  similar  nature.  Now,  it 
is  clear  that  the  plaintiff  might  by  contract  allow  any  other 
person  to  enjoy  the  right  of  shooting  over  his  land.  By  the 
agreement  sued  on  the  defendant  was  to  have  one-fourth  of  the 
game  shot ;  and  I  think  that  an  agreement  for  one-fourth  is  just 
as  much  a  contract  for  an  interest  in  land  as  an  agreement  for  the 
whole  of  the  game  shot.  The  facts  are  brought  within  the  doctrine 
as  to  incorporeal  rights,  and  the  Statute  of  Frauds  applies. 

(1)  7  Taunt.  374.  (3)  7  M.  &  W.  63. 

(2)  Say.  3.  (4)  2  E,  &  E.  721. 

(6)  Law  Bep.  10  C.  P.  402. 
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Brett,  L. J.    It  cannot  at  the  present  day  be  denied,  that       i882 
when,  a  right  to  shoot  and  take  away  game  has  been  created  by     wkmeb 
grant,  that  is  by  deed,  it  is  a  profit  a  prendre,  and  that  an  agree-        ^• 
ment  for  the  enjoyment  of  it  is  a  contract  for  an  interest  in  land 
and  fftUa  within  s.  4:  of  the  Statute  of  Frauds.    This  is  the  law  as 
it  has  been  ascertained  by  decisions;  although  as  to  the  latter 
point,  perhaps,  I  should  hare  had  some  difficulty  in  assenting  if  the 
question  were  open.    The  right  which  the  plaintiff  professed  to 
demise  was  one-fourth  share  of  the  shooting  over  certain  lands 
and  one-fourth  part  of  the  game  killed.    The  right  to  take  the 
whole  would  have  been  a  profit  a  prendre;  and  therefore  the 
ri^t  to  take  a  part  must  be  of  the  same  nature.    It  seems  to  mo 
that  8.  4  of  the  Statute  of  Frauds  applies. 

(ToTTON,  L.  J.  Upon  the  cases  it  is  clear  that  the  right  to  kill 
and  take  away  game  is  a  profit  a  prendre,  and  an  agreement  for. 
the  enjoyment  of  it  is  a  contract  for  an  interest  in  land;  it  is 
therefore  within  s.  4  of  the  Statute  of  Frauds.  I  have  felt  some 
doubt  as  to  the  construction  of  the  agreement  as  proved  at  the 
trial;  it  was  stipulated  that  the  defendant  should  have  one«^ 
fourth,  and  a  difficulty  might  have  arisen  if  the  parties  could  not. 
agree  how  the  game  should  be  divided:  nevertheless,  as  the 
defendant  was  to  have  a  right  to  go  over  the  land  and  shoot  the 
game  and  receive  a  part  of  what  was  shot,  it  was  a  right  to  kill 
and  take  away  game :  it  therefore  fell  within  s.  4  of  the  Statute 
of  Frauds.    I  think  that  the  appeal  must  be  dismissed. 

Judgviient  affirimd. 

Solicitor  for  plaintiff:  Jaeoha. 
Solicitor  for  defendant :  J.  P«  MurrougK 

v  •  E.  o» 
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1882  [IN  THE  COURT  OF  APPEAL.] 

THOMSON  V.  THE  SOUTH  EASTERN  RAILWAY  COMPANY. 

THE  SOUTH  EASTERN  RAILWAY  COMPANY  v.  THOMSON. 

Practice — Staying  Proceedingi —  Order  direding  that  One  of  Two  Cross  Actions 
he  8tayed,land  that  a  Counter-daim  he  delivered  in  the  other^Burden  of 
Proo/^SupremelCourt  of  Judicature  Act,  1873  (36  <k  37  Viet,  c.  66),  s.  24, 
sub-s*  7. 

When  an  order  is  made  under  the  Supreme  Court  of  Judicature  Act,  1873, 
8.  24,  sub-8.  7,  to  stay  one  of  two  cross  actions  between  the  same  porties  arising 
out  of  the  same  matter,'.the  action  brought  against  the  party  on  whom  the  burden 
of  proof  lies  ought  to  be  stayed,'and  the  action  brought  by  him  ought  to  be  allowed 
to  proceed,  the  other  party  to  the  litigation  being  at  liberty  to  raise  by  defence, 
set-off,  and  counter-claim,  all  questions  intended  to  be  raised  by  him  in  the  action 
which  is  stayed. 

In  an  action,  commenced  on  the  28th  of  November,  1881,  the  plaintiffs,  Messrs. 
T.,  claimed  70007.,  the  balance  of  the  price  of  a  steamship  built  by  them  for  the 
defendants,  a  railway  company,  and  certain  other  sums  as  extras ;  in  a  cross-action, 
commenced  on  the  30th  of  November,  1881,  the  railway  company  as  plaintiffs 
claimed  a  return  of  all  the  moneys  paid  by  them  to  Messrs.  T.  on  account  of  the 
steamship  and  15,000?.  damages,  and  in  the  alternative  60,0002.  damages.  Upon 
the  facts  the  burden  of  proof  lay  upon  the  railway  company.  The  Queen's  Beach 
Division  ordered  that  the  action  brought  by  the  railway  company  should  be  stayed, 
with  liberty  to  raise  their  claim  by  way  of  counter-claim  in  the  action  brought 
by  Messra.  T.,  on  the  ground  that  Messrs.  T.  had  been  the  first  to  commenoe  legal 
proceedings: — 

ffM,  reversing  the  decision  of  the  Queen's  Bench  Division,  that  as  the  burden 
of  proof  lay  upon  the  railway  company,  the  action  brought  by  the  railway  com* 
pany  should  be  allowed  to  proceed,  Messra.  T.  being  at  liberty  to  raise  all  questions 
by  counter-claim,  and  that  the  action  brought  by  Messrs.  T.  should  be  stayed. 

THOMSON  V.  THE  SOUTH  EASTERN  RAILWAY  COMPANY. 

The  writ  in  this  action  was  issued  on  the  28th  of  November, 
1881.  The  claim,  dated  the  5th  of  December,  1881,  after  alleging 
that  the  plaintiffs  were  a  firm  of  shipbuilders  at  Glasgow,  stated 
that  by  an  agreement  dated  the  18th  of  March,  1880,  the  plaintiffs 
agreed  to  build  for  the  defendants  a  steamship  according  to  certain 
plans  and  specifications  therein  mentioned  for  the  sum  of  35,0002^, 
payable  by  five  instalments  of  70002.  each,  the  fifth  and  last 
instalment  to  be  payable  when  the  steamer  had  been  completed 
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and  delivered ;  that  the  plaintiffs  bnilt  and  completed  the  steam*        1882 
ship  and  deliyered  heron  the  9th  of  October,  1880»  to  the  defend-     tbomson 
ants,  who  accepted  her;  that  the  defendants  had  paid  to  the       go^^ 
plaintiffs  the  sum  of  28,0002.,  and  that  there  became  on  the  9th     Eastbbk 
day  of  October,  1880,  and  was  still  due  and  owing  to  the  plaintiffs 
the  sum  of  70002.  the  balance  of  the  purchase-money ;  that  it  was 
subsequently  agreed  by  the  plaintifb  and  the  defendants  that  the 
plaintiffs  should  do  certain  extra  work  in  connection  with,  and  make 
certain  alterations  in,  and  supply  materials  and  stores  to,  the  steam- 
ship, and  the  plaintiffs  did  make  and  supply  the  same  accordingly, 
and  there  was  due  to  the  plaintiffs  in  respect  thereof  27362. 78.  lid. ; 
that  the  plaintiffs  paid  various  sums  of  money  for  the  defendants 
at  their  request  amounting  to  372.  lOs. ;  that  all  things  were 
done,  conditions  fulfilled,  and  times  elapsed,  necessary  to  entitle 
the  plaintiffs  to  be  paid  the  sums  of  70002.,  273(52.  78.  lid,  and 
372.  108.  but  the  defendants  had  not  paid  any  of  them.    The 
plaintiffs  claimed  the  sums  of  70002.,  27862.  78. 11(2.,  and  372. 108. 
with  interest  thereon  at  five  per  cent. 


THE  SOUTH  EASTERN  RAILWAY  COMPANY  v.  THOMSON. 

The  writ  in  this  action  was  issued  on  the  30th  of  November, 
1881.  The  claim,  dated  the  29th  of  December,  1881,  alleged  that 
on  or  about  the  18th  day  of  March,  1880,  an  agreement  was 
entered  into  between  the  plaintiffs  (therein  called  the  company) 
and  the  defendants  (therein  called  the  builders),  whereby  the 
builders  and  the  company  mutually  agreed  that  the  builders 
should  build  for  the  company  a  paddle-wheel  steamer  according  to 
the  specifications  thereunder  written  and  the  plans  thereto  annexed, 
and  in  the  manner,  and  with  the  materials,  and  according  to  the 
conditions  therein  contained,  and  should  deliver  the  steamer  to 
the  company  at  the  Tail  of  Bank  in  the  river  Clyde  or  at  Glasgow ; 
that  the  builders  should  supply  and  pay  for  a  6u£Scient  staff  of 
competent  engineers  to  bring  the  steamer  from  the  Clyde  to 
Folkestone  Harbour ;  that  the  steamer  should  be  built  and  com- 
pleted under  the  direction  and  to  the  satisfaction  of  the  directors 
of  the  company,  or  of  such  person  or  persons  as  they  might 
appoint  as  their  delegate  for  that  purpose,  and  should  include  all 
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• 

1882  things  which  in  the  opinion  of  the  directors  or  of  such  delegate 
Thomson  might  fairly  be  inferred  from  the  plans  or  specifloations,  though 
South  ^^^  specially  metitioned  or  described  therein,  or  which  in  sUch 
Eastibk  opinion  might  be  desirable  or  necessary :  that  the  steamer  should 
'  be  constracted  so  as  to  attain  a  speed  of  not  less  thaen  seventeen 
knots  and  a  half  an  hour,  and  that  if  it  should  happen  that  from 
any  cause  whatever  the  steamer  should  fail  to  attain  the  speed  of 
seventeen  knots  and  a  half  an  hour,  the  company  might  refuse  to 
accept  her,  and  thereupon  the  contract  should  be  at  an  end,  and 
the  company  should  be  entitled  to  recover  from  the  builders  all 
moneys  which  should  have  been  paid  to  them  by  the  company, 
with  interest  thereon  at  the  rate  of  five  per  cent ;  that  if  any  work 
should  be  found  to  have  been  constructed  in  an  inferior  manner, 
or  with  defective  or  inferior  materials,  or  otherwise  not  in  accor- 
dance with  the  specifications  and  plans,  the  builders  should  make 
good  the  same  to  the  satisfaction  of  the  directors  of  the  company 
or  their  delegate :  that  the  company  should  purchase  the  steamer 
for  the  sum  of  35,0007.  payable  by  five  equal  instalments.  The 
claim  further  alleged  that  in  pretended  pursuance  of  the  agree- 
ment the  defendants  constructed  a  steamer,  but  she  did  not  attain 
the  speed  of  seventeen  knots  and  a  half  an  hour,  she  was  not  built 
according  to  the  plans  and  specifications,  that  she  was  unseaworthy 
and  was  useless  and  worthless  to  the  plaintifiis,  that  she  was  care- 
lessly and  unskilfully  built,  and  that  much  of  the  workmanship 
and  material  was  of  inferior  quality.  The  claim  further  alleged 
that  the  plaintiffs  insisted  that  they  were  entitled  to  refuse  to 
accept  the  steamer,  and  thereupon  the  following  agreement  was 
entered  into : — 

^'  Memorandum  between  Messrs.  James  &  George  Thomson  and 
the  South  Eastern  Bailway  Company,  this  26th  day  of  May,  1881. 

''  Messrs.  James  &  George  Thomson  having  made  the  following 
proposal  to  the  company,  with  reference  to  the  steamer,  DueAess 
of  Edinbwrgh : — 

''^We  will  take  the  ship  toDeptford  and  have  everything  made 
perfect  and  strong,  and,  as  soon  as  completed,  we  will  run  her  as 
often  across  the  channel  on  our  own  responsibility  as  you  may 
require,  and  test  her  in  every  way  to  your  entire  satisfaction. 

"*  James  &  George  Thomson.' 
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^The  company  accept  sach  proposal  without  waiying  their       1882 
right  to  reject  the  steamer,  and  without  prejadioe  to  their  rights     xhomson 
under  the  contract  or  to  their  claims  against  Messrs.  Thomson      a^L^ 
•  .  •  •  and  subject  to  this  further  express  condition,  that  if  the     Babtbbk 
steamer  should  again  fail  within  a  period  of  six  months  from  the 
time  when  such  steamer  shall  have  been  re-delivered  to  the  com- 
pany at  Folkestone  Harbour,  then  Messrs.  Thomson  will  take 
back  the  steamer  and  return  the  purchase-money  with  interest ; 
but  this  condition  shall  not  restrict  or  limit  the  rights  of  the 
company  in  any  respect  whatsoever." 

The  claim  further  alleged  that  the  defendants;  in  accordance 
with  the  above-mentioned  memorandum,  took  the  steamer  to 
Deptford,  and  in  or  about  the  month  of  August,  1881,  returned 
her  to  the  plaintiffs  at  Folkestone  Harbour :  that  the  defendants 
did  not  have  everything  made  perfect  or  strong,  nor  did  they 
ever  test  the  steamer  to  the  satisfaction  of  the  plaintiffs,  and 
within  six  months  from  the  time  when  the  steamer  was  returned 
to  the  plaintiffs,  she  again  failed  within  the  meaning  of  the 
memorandum  above  set  out :  that  the  plaintiffs,  at  various  times, 
paid  to  the  defendants  on  account  of  the  contract  of  the  18th  of 
March,  1880,  sums  amounting  in  the  whole  to  28,00021  The 
plaintiffs  claimed,  first,  the  return  of  all  moneys  paid  by  them  to 
the  defendants  on  account  of  the  said  contract,  and  51.  per  cent, 
interest  thereon  from  the  times  of  such  respective  payments,  and 
15,0007.  damages :  secondly,  in  the  alternative,  in  case  the  plain- 
tiffs were  not  entitled  to  refuse  to  accept  the  steamer,  and  to 
receive  back  the  moneys  paid  by  them  to  the  defendants,  they 
claimed  50,0007.  damages. 

It  appeared  from  the  correspondence  that  when  the  dispute 
arose  in  the  autumn  of  1881  as  to  whether  the  steamer  had  been 
built  and  finished  in  accordance  with  tbe  contract  and  the  memo- 
randum of  arrangement  of  May,  1881,  the  South  Eastern  Bailway 
Company  had  both  by  their  secretary  and  also  by  their  solicitor 
threatened  litigation. 

An  order  was  made  by  a  master  at  Chambers  that  all  further 
proceedings  in  the  action,  Thomson  v.  South  Eastern  By.  Co., 
should  be  stayed,  and  that  the  two  actions  should  be  consolidated, 
and  that  the  South  Eastern  Bailway  Company  should  be  at 
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1882       liberty  to  proceed  with  the  action,  in  which  they  were  plaintiffs, 

Thomson    and  that  the  defendants,  Messrs.  Thomson,  should  be  at  liberty  to 

South      deliver  a  defence  and  a  coonter-dainL    The'  master  decided  on 

lu  ^^™Co  ^®  ground  that  as  the  claim  of  the  South  Eastern  Railway  Oom- 

*  pany  was  the  larger,  they  ought  to  be  the  plaintiffs    An  appeal^ 

from  the  master's  order  was  dismissed  by  Watkin  Williams,  J.,  on 

the  ground  that  as  the  South  Eastern  Bailway  Company  had  first 

threatened  litigation,  they  ought  to  be  the  plaintiffs.    On  appeal 

to  the  Queen's  Bench  Division  (Field,  J.,  and  Huddleston,  B.) 

the  order  of  the  master  was  reversed,  and  it  was  ordered  that  all 

proceedings  in  the  SotUh  Eastern  By.  Co,  v.  Thomsan  should  be 

stayed,  and  that  the  plaintiffs  in  that  action  should  raise  their 

claim  by  way  of  counter-claim  in  Thomson  v.  SotUh  Eastern  My. 

Co.    The  grounds  of  the  decision  of  the  Qaeen's  Bench  Division 

are  sufficiently  stated  in  the  judgments  of  the  Court  of  Appeal. 

The  South  Eastern  Eailway  Company  appealed  to  the  Court  of 
Appeal. 

March  25,  29.  Sir  E.  James,  A.G.^  and  Bremner,  for  the  South 
Eastern  Bailway  Company.  The  question  is  as  to  the  consolida- 
tion of  these  two  actions,  viz.,  who  ought  to  be  made  the  plain- 
tiffs and  who  the  defendants,  and  whose  claim  should  be  con- 
verted into  a  counter-claim.  The  7th  sub-sect,  of  s.  24  of  the 
Judicature  Act,  1873  (1),  empowers  the  High  Court  and  Court  of 
Appeal  to  grant  all  such  remedies  as  the  parties  may  appear 
entitled  to  in  respect  of  any  legal  or  equitable  claim,  so  that  all 
matters  in  controversy  may  be  completely  determined  and  multi« 
plicity  of  proceedings  concerning  any  such  matters  avoided.    The 

(1)  By  the  Supreme  Court  of  Judi-  parties  thereto  may  appear  to  be  entitled 

oature  Act,  1873  (36  &  37  Yict  c  66),  to  in  respect  of  any  and  every  legal  or 

s.  24,  8ub-8.  7,  ''The  High  Ck>nrt  of  equitable  cUdm  properly  brought  for- 

Justice  and  the  Court  of  Appeal  respect-  vard  by  them  respectively  in  such 

ively,  in  the  exercise  of  the  jurisdic-  cause  or  matter ;  so  that,  as  far  as 

tion  vested  in  them  by  this  Act  in  possible,  all  matters  so  in  controversy 

every  cause  or  matter  pending  before  between  the  said  parties  respectively 

tbem  respectively,  shall  have  power  to  may  be  completely  and  finally  deter- 

grant,  and  shall  grant,  either  absolutely  mined,  and  all  multiplicity  of  legal 

or  on  such  reasonable  terms  and  oondi-  proceedings  concerning   any  of   such 

tions  as  to  them  shall  seem  just,  all  matters  avoided.'' 
such  remedies  whatsoever  as  any  of  the 
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Divisional  Court  directed  that  Messrs.  Thomson  should  be  the        1882 
plaintiffs,  and  that  the  railway  company's  claim  should  be  raised  ~THoac8ox~ 
only  by  way  of  counter-claim,  because  the  writ  in  Messrs.  Thom-       g^^-^^ 
sons'  action  was  issued  first,  but  there  is  no  arbitrary  rule  that  in     Eastern- 
the  case  of  cross  actions  the  one  who  first  issues  the  writ  is  to  be 
the  plaintiff  in  the  action  which  is  to  be  allowed  to  proceed. 
The  Court  ought  to  exercise  its  discretion  in  the  matter,  and 
make  that  party  the  plaintiff,  on  whom  the  substantial  burden  of 
proof  would  lie,  and  in  the  present  case  such  party  would  be  the 
railway  company. 

A.  0.  Nicoll  (Webster^  Q.G.,  with  him),  for  Messrs.  Thomson. 
As  Messrs.  Thomson  were  the  first  to  take  legal  proceedings, 
they  ought  not  to  be  deprived  of  the  right  to  begin.  Their 
action  is  upon  the  original  contract,  and  they  also  sue  for  extras. 
The  South  Eastern  Bailway  Company  have  taken  possession  of 
the  steamship ;  but  they  deny  that  she  has  been  properly  finished, 
and  they  allege  that  she  does  not  fulfil  the  conditions  of  the  con- 
tract. No  cases  can  be  cited  from  the  Courts  of  Common  Law, 
for  no  jurisdiction  existed  in  them  to  make  an  order  like  that 
which  has  been  made  in  the  present  case ;  and  it  cannot  be  sup- 
ported by  any  of  the  rules  under  the  Supreme  Court  of  Judicature 
Acts,  1873, 1875 :  in  fact  it  can  only  be  upheld  under  the  powers 
conferred  by  the  Act  of  1873,  s.  24,  sub-s.  7;  but  the  practice  of 
the  Court  of  Chancery  in  administration  suits,  and  also  of  the 
Court  of  Admiralty,  is  somewhat  in  point.  In  Zambaco  y.  Caa- 
savetti  (1),  it  appears  to  have  been  laid  down  that  where  the  first 
of  two  administration  suits  was  stayed  by  reason  of  a  decree  in  a 
second  suit,  the  plaintiff  in  the  first  suit  would  ordinarily  have 
the  carriage  of  the  decree.  In  the  Court  of  Admiralty,  when  the 
claimants  were  in  pari  conditione  the  Court  would  give  priority 
to  the  suitor  who  first  obtained  a  decree :  The  Markland.  (2) 

Sir  JET.  James,  A.Q.j  in  reply.  If  the  argument  for  Messrs. 
Thomson  is  allowed  to  succeed,  it  will  follow  that  a  plaintiff,  who 
has  a  claim  for  212.  only,  but  who  is  the  first  to  issue  a  writ,  will 
be  entitled  to  prosecute  his  action  against  a  defendant  who 
may  have  a  cross-claim  for  21,000/.;  and  that  the  defendant  can 
assert  his  cross-claim  only  by  way  of  counter-claim,  and  any 
(1)  Law  Rep.  11  Eq.  439.  (2)  Law  Rep.  3  A.  *  E.  340. 
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1882        action  brought  by  him  will  be  summarily  stayed.    This  will  in- 
Thohson  '  trodoce  an  nnsatisfaetory  practice.     It  would  be  better  to  allow 
South      ^^^  action  to  proceed  separately  than  to  uphold  the  order  of 
Eastebh     the  Queen's  Bench  Division ;  and  it  is  to  be  observed  that  the 
'  Supreme  Court  of  Judicature  Act,  1873,  s.  24,  sub-s.  7,  does  not 
in  express  terms  warrant  such  an  order  as  has  been  made  in  the 
present  case ;  but  at  all  events  the  action  brought  by  the  railway 
company  ought  to  be  allowed  to  proceed,  for  the  burden  of  proof 
lies  on  them.   From  the  authorities  collected  in  1  Banieirs  Chan- 
cery Practice,  5th  ed.  ch.  19,  s.  1,  p.  698,  it  is  evident  that  no 
strict  rule  existed  as  to  which  of  two  administration  suits  should 
be  stayed 

Brett,  L  J.  This  seems  to  me  to  be  a  question  of  very  great 
importance  as  to  the  administration  of  justice  under  the  Judi* 
cature  Acts.  I  think  the  constant  efforts  of  the  Courts  since  the 
passing  of  the  Judicature  Acts  have  been,  and  I  think  have  pro- 
perly been,  to  so  construe  the  Judicature  Acts,  and  all  the  rulee 
and  orders  under  them,  as  to  make  as  few  absolute  or  uncondi- 
tional, or  what  is  called  hard  and  fast  rules,  as  can  possibly  be, 
and  to  make  the  interpretation  of  the  Acts  and  all  the  rules  and 
orders  so  large  that  the  Courts  can  (unless  they  are  prevented 
by  the  words  of  the  statutes)  exercise  a  discretion  in  each  parti- 
cular case  so  as  to  do  that  which  is  most  just  and  expedient 
between  the  parties.  It  seems  to  me  that  these  applications  were 
made,  and  could  be  effectually  made  only  under  s.  24,  sub-s.  7, 
of  the  Judicature  Act,  1878,  and  therefore  that  which  has  hap- 
pened and  the  judgments  given  in  the  Divisional  Court  oblige  us 
to  consider  what  is  the  prop^  mode  of  administering  this  peculiar 
jurisdiction  upon  such  a  point  as  is  now  raised.  What  is  the 
meaning  of  sub-s.  7  of  Sr  24  of  the  Judicature  Act,  1873  ?  Now 
it  seems  to  me  that  the  judgment  of  Field,  J.,  reduced  the  matter 
to  a  hard  and  fast  rule,  and  it  seems  to  me  that  his  judgment  goes 
to  this  extent,  that  where  there  are  cross^actions  between  two 
parties,  if  the  Court  does  exercise  the  jurisdiction  not  of  consoli- 
dating them,  but  of  staying  the  one  and  insisting  that  the  claims 
between  the  two  parties  shall  be  tried  in  the  other,  the  Court 
is  boimd  ex  necessitate  to  say  that  the  plaintiff  in  the  action 
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whioh  is  allowed  to  proceed  shall  be  the  person  who  of  the  parties       1882 
to  the  cross-aotions  was  the  first  to  issue  a  writ :  in  other  words,  ^^rwmnv^ 
that  the  action  whioh  is  to  be  stayed  is  the  one  whioh  was  begun       g^^- 
last,  and  that  the  matter  must  be  tried  in  the  action  whioh  was     Kastsbn 
begun  first    It  seems  to  me  that  the  judgment  of  Field,  J.,  lays       — ^ 
that  down  as  an  absolutely  hard  and  fast  rule.    It  seems  to  me     ^'^  ^  *^ 
that  the  judgment  of  Huddleston,  B.,  is  not  the  same  as  that  of 
Field,  J^  as  to  what  the  hard  and  fast  rule  is,  but  that  it 
enunciated  another  hard  and  fast  rule,  a  somewhat  larger,  but 
still  a  hard  and  fast  rule.    He  adds,  that  the  rule  must^be 
applicable  unless  it  is  necessary  to  do  otherwise  for  the  adminis- 
tration of  justice,  or  for  saving  the  time  of  the  Court    If  the 
judgment  of  Huddleston,  B.,  is  taken  to  be  to  the  effect  that 
there  is  a  discretion  in  the  Court  as  to  the  best  mode  of  adminis- 
tering justice,  I  agree  with  him  as  to  the  enunciation  of  the 
principle,  and  our  judgment  must  then  depend  upon  whether  we 
agree  as  to  the  exercise  of  that  discretion  in  this  particular  casow 
Now  I  desire  to  carry  out  what  I  have  said  has  been  the  rule 
of  conduct,  as  far  as  I  know,  in  all  the  Courts  and  upon  both 
sides  of  the  Court  of  Appeal  ever  since  the  passing  of  these 
Acts.     I  desire  to  keep  the  exercise  of  the  jurisdiction  given  to 
the  Courts  under  this  sub-s.  7,  as  large  as  I  can,  so  as  to  enable 
the  Court  to  do  what  is  right  and  just  in  each  particular  case 
between  the  parties.    I  therefore  think  that  there  is  no  hard  and 
fast  rule,  in  the  case  of  cross  actions,  that  the  one  which  was  com- 
menced last  must  be  the  one  to  be  stayed.   I  think  that  the  judge 
must  ezerdae  his  discretion  as  to  what  is  the  fairest  mode,  upon 
taking  all  matters    into    consideration,  of  trying  the  several 
disputes  which  exist  between  the  parties:  if  there  is  nothing  to 
guide  him,  but  who  was  the  first  to  issue  out  the  vnrit,  I  should 
say  that  it  would  be  a  wise  and  proper  mode  of  exercising  the 
discretion  to  give  that  party  the  advantage  which  he  has  got  by 
his  diligence.    For  instance,  if  the  burden  of  proof  (and  I  only 
give  this  as  an  instance)  is  as  much  on  one  side  as  on  the  other 
with  reference  to  separate  parts  of  the  transaction,  then  I  should 
think  that  the  person  who  has  issued  the  first  writ  would  have 
gained  the  advantage,  and  that  the  action  in  which  he  is  plaintiff 
ought  to  be  the  action  which  is  to  be  carried  on.    But  it  seeins  to 
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1882       ^^3  that  if  all  the  sabBtantial  harden  of  proof  is  upon  the  person 
Thomsok    ^^^  ^  plaintiff  in  the  action  which  was  began  second,  it  is  not 
^'         conclnsiye  as  to  a  fair  and  just  mode  of  trying  the  dispute  between 
Easteen     the  parties  to  stay  the  action  in  which  he  would  begin  who  has  the 
Railway     .  gQ^^^i^^^jj  burden  of  proof  as  to  all  the  controyerted  matters.    It 
Bwtt.  LJ.     ^Q^i^  b^  unfair  to  deprive  him  of  being  the  plaintiff  and  so  having 
the  right  to  begin,  and  it  would  be  hard  to  make  him  the  defend- 
ant although  all  the  burden  of  proof  lies  upon  him,  and  so  to  give 
his  antagonist  the  power  of  anticipating  him  in  matters  which  but 
for  the  order  of  the  Court  he  could  not  do.    Therefore,  it  seems 
to  me  that  the  judge  must  consider  what  is  the  fair  mode  of  try- 
ing that  which  is  shewn  to  be  the  substantial  matter,  when  it  will 
come  before  the  jury.    If  this  be  true,  of  course  the  grounds  of 
the  judgments  in  the  Court  below — the  grounds  at  all  events  of 
the  judgment  of  Field,  J. — are  grounds  to  which  we  cannot  accede, 
and  to  which  I  do  not  accede.    Whether  I  accede  to  the  grounds 
of  the  judgment  of  Huddleston,  B.,  depends  upon  what  is  the 
proper  interpretation  of  that  judgment.    I  do  not  agree  with  the 
reasons  given  for  any  of  the  decisions  which  have  taken  place  with 
reference  to  this  matter.    I  certainly  do  not  agree  with  the  re- 
ported reasoning  of  the  master  that  the  decision  depended  solely 
upon  the  question  of  which  was  the  greater  claim  in  point  of  money. 
I  do  not  agree  with  that  which  is  reported  to  have  been  the  reason 
of  the  decision  of  Williams,  J.,  namely,  that  he  ought  to  be  the 
plaintiff  who  has  first  threatened  litigation.    I  have  said  already 
that  I  do  not  agree  mih  the  strict  interpretation  of  the  rule  which 
has  been  applied  by  Field,  J.,  and  perhaps  by  Huddleston,  B. 
Our  order  will  be  that  which  Williams,  J.,  made  in  chambers,  but 
our  reasons  will  be  different.    Messrs.  Thomson  were  the  first  to 
bring  an  action  or  to  issue  a  writ    They  are  builders  of  a  steam- 
boat under  the  first  contract  and  their  action  is  brought  and  must 
be  brought  for  the  balance  of  the  agreed  price  of  that  steamer, 
and  their  action  is  brought,  and  must  be  brought  upon  the  written 
contract  which  was  entered  into  with  reference  to  the  building  of 
that  steamer.    Their  action  is  brought  for  the  instalment  upon 
the  assertion,  that  the  time  for  payment  of  that  instalment  has  ex- 
pired and  it  has  not  been  paid.  It  is  the  last  instalment,  and  they 
aUo  bring  their  action  for  certain  extraa    Before  the  Judicature 
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Acts  the  ddfendaats  would  have  had  no  defence  as  to  the  payment  igs2 
of  the  price.  By  the  terms  of  the  contract  it  seems  to  me  that  Thomson 
the  ship  was  to  be  delivered  at  Glasgow  on  a  certain  day ;  there  «• 
was  jin  that  contract  one  condition  precedent  to  the  liability  of  Eastebn 
the  company  to  accept  the  ship,  and  that  condition  precedent  ^^^fH^ 
seems  to  me  to  be  this,  that  the  vessel  was  to  attain  a  certain  rate  ^^^  ^' 
of  speed  at  a  particular  place  upon  a  given  mode  of  trial;  and  the 
stipulation  in  that  contract  is  express  that  if  the  ship  does  not 
fulfil  that  condition  precedent^  the  railway  company,  the  purchasers, 
shall  have  a  right  to  reject  the  ship  and  to  put  an  end  to  the 
contract  Now  it  seems  to  me  to  follow  from  a  true  interpretation 
pf  that  contract  that  that  trial  was  to  take  place  in  the  Clyde, 
close  to,  immediately  after,  or  at  all  events  immediately  before, 
the  actual  delivery  of  the  ship  to  the  company.  If  the  ship  did 
not  come  up  to  the  agreed  rate  of  speed,  the  company  had  a  right 
to  reject  the  ship ;  but  they  were  not  bound  to  reject  her.  Sup- 
pose the  ship  made  16^  knots  or  17  knots  an  hour,  it  might  well 
be  that  they  would  not  wish  to  reject  her.  They  might  accept 
her,  but  they  might  nevertheless  have  certain  remedies  which  I 
will  mention  presently.  It  was  a  condition  precedent  that  she 
should  attain  an  agreed  rate  of  speed ;  but  that  condition  precedent 
might  be  waived.  It  seems  to  me  therefore  that  if  she  did  not 
attain  the  speed  of  17^  knots  an  hour  the  company  might  have 
rejected  her,  but  then  they  were  bound  to  reject  under  the  ordinary 
conditions  of  a  power  to  reject  They  must  reject  within  a 
reasonable  time,  and  before  they  have  allowed  Messrs.  Thomson 
to  incur  any  more  expense  under  the  contract  They  must  not 
delay  so  as  to  alter  the  position  of  Messrs.  Thomson.  Therefore 
it  being  a  stipulation  in  the  contract  that  the  ship  was  to  be 
delivered  to  the  company  in  the  Clyde,  but  that  the  builders  of 
the  ship  were  to  be  at  the  cost  of  supplying  engineers  to  take  her 
to  Folkestone,  it  seems  to  me  that  if  the  company  came  to  the 
conclusion  that  she  did  not  attain  the  17^  knots  an  hour  at  the 
trial  they  were  bound  to  reject  the  ship  in  the  Clyde  before  they 
allowed  Messrs.  Thomson  to  incur  the  expense  of  supplying 
engineers  to  take  her  to  Folkestone,  and  that  if  they  did  not 
reject  her  then  they  could  not  exercise  their  power  of  rejection 
afterwards.  So  hx,  thereforoi  as  the  question  of  delivery  and 
Vol.  IX.  Z  2 
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18S2       acceptance  is  concerned,  a  delivery  does  not  necessarily  import  an 

Tbomsoh    acceptance ;  but  if  the  thing  is  actually  delivered,  and  the  party 

South      ^^^  ^^  taken  delivery  has  not  exercised  his  right  of  rejection, 

^^sTKBN     then  he  can  never  be  allowed  to  say  he  has  not  accepted.    A 

delivery  without  the  power  of  rejection  being  exercised  is  both 

^^^  '  a  delivery  and  an  acceptance.  Therefore  it  seems  to  me  that 
the  company  were  in  this  position,  that  they  did  not  reject  that 
ship ;  bat  then  if  that  be  so,  the  condition  precedent  was  tamed 
immediately  into  a  contract;  and  if  there  is  a  breach  of  that 
contract^  and  if  they  can  shew  that  they  have  suffered  any  sub- 
stantial damage  by  reason  of  the  ship  not  going  the  17j^  knots  an 
hour,  they  would  have  a  right  of  action  for  a  breach  of  the  contract* 
There  are  many  other  stipulations  in  the  contract  in  favour  of  the 
purchasers,  but  none  of  them  give  the  right  of  rejection,  and 
therefore  it  seems  to  me  that  this  company  having  accepted 
delivery  of  the  ship,  and  having  overstayed  their  time  to  reject 
her,  never  could  have  rejected  the  ship  under  the  first  contract, 
and  all  that  they  could  have  done  was  to  maintain  an  action  for 
breaches  of  the  contract,  and  for  damages.  If  that  is  so,  the 
action  for  those  breaches  of  the  contract  would,  under  the  old 
system,  have  been  a  cross  action,  and  they  could  not  have  pleaded 
it  as  a  defence  against  the  claim  for  the  price,  and  under  the  new 
system  those  breaches  of  contract  cannot  be  pleaded  by  way  of 
set-off  as  a  defence  against  the  claim;  they  can  oDly  be  pleaded 
in  the  action  brought  by  Messrs.  Thomson  by  way  of  counter- 
claim, and  a  counter-claim  is  not  a  defence  to  the  claim,  but  it  is 
in  the  nature  of  a  cross  action  to  the  claim.  Therefore  it  seems  to 
mo,  according  to  the  facts  of  the  case,  that  at  the  trial  what  Messrs. 
Thomson  will  have  to  prove  will  be,  that  the  ship  was  built  and  was 
delivered  to  the  defendants  who  accepted  her,  and  that  the  time 
for  the  payment  of  the  last  instalment  was  out,  and  if  they  prove 
that,  they  will  prim&  facie  be  entitled  to  the  price.  But  if  they 
had  gone  on  with  their  action,  the  defendants  might  have  supported 
a  counter-claim  for  the  breaches  of  contract,  which  might  have 
overtopped  the  price  still  due  by  a  considerable  amount.  But 
then  it  was  said  that  the  defendants  might  allege  that  the  last 
instalment  was  not  due,  and  that  that  would  be  a  defence,  and  I 
agree  to  that;  that  would  be  a  defence.     But  then  the  whole 
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burden  would  lie  upon  the  company  to  shew  that  although  the       1882 

time  specified  for  the  payment  of  the  last  instalment  has  passed^     xhovbon 

neyertheless  they  are  not  bound  to  pay  it  on  account  of  the      g^^ 

deficiencies  which  hare  not  been  made  good  within  six  months,  and  ^^^^^'^^ 

the  whole  burden  of  proof  would  lie  upon  them  as  the  defendants.        — 

Therefore  it  seems  to  me  that  in  the  existing  state  of  facts  with 

r^;ard  to  the  first  contract,  the  whole  burden  of  proof  of  any 

deficiencies  in  the  construction  of  this  ship  would  be  upon  the 

railway  company.    The  next  thing  that  happened  was,  the  ship 

haying  been  delivered  and  taken  by  the  railway  company  from 

the  Clyde  to  Folkestone  and  used  at  Folkestone  by  them,  she  was 

found  in  their  opinion  to  be  defectivci  and  thereupon,  upon  their 

complaint  to  the  builders,  Messrs.  Thomson,  they  entered  into  the 

second  agreement    Now,  that  second  agreement  will  be  used  in 

two  ways ;  it  will  be  used  against  them  as  an  admission  in  the 

matter  with  reference  to  which  the  burden  of  proof  will  be  upon 

the  railway  company,  namely,  that  there  were  deficiencies  in  the 

ship  under  the  first  contract.    But  the  only  manner  in  which  it 

can  be  used  as  a  cause  of  action  is  that  it  gives  a  cause  of  action 

to  the  railway  company — it  gives  no  cause  of  action  to  Messrs. 

Thomson.    It  cannot  be  said  that  it  was  taken  in  satisfaction  of 

the  first  contract,  because  it  contains  nothing  about  the  price 

which  is  due  to  Messrs.  Thomson.    The  latter  can  only  recover 

the  balance  of  the  price  by  suing  on  the  first  contract,  and  that 

being  so,  it  is  impossible  to  say  that  the  second  would  be  taken 

in  satisfaction  of  the  first,  so  as  to  replace  it.    It  can  therefore  be 

used  only  by  the  railway  company  as  giving  a  cause  of  action. 

Now  what  is  that  cause  of  action  ?    The  cause  of  action  which 

that  second  contract  gives  to  them  is  this,  that  if  the  ship  is 

unsatisfactory  under  the  first  contract  the  ship  is  to  be  taken  back 

by  Messrs.  Thomson,  and  they  are  to  try  to  remedy  the  defects 

complained  of,  and  if  they  were  not  successful  it  might  be  that 

the  railway  company  would  not  have  been  bound  to  accept  the 

ship  a  second  time.    It  may  be  so ;  but  they  did  take  the  ship 

again.    Then  there  was  this  further  stipulation  in  the  contract, 

that  even  though  the  company  took  back  the  ship  supposing  that 

Messrs,  Thomson  had  cured  the  defects,  yet  if  she  failed  again 

within  six  months,  not  only  should  the  company  have  a  right  of 
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1882  action  against  Messrs.  Thomson,  but  the  latter  should  take  the 
Thomson  ship  back,  and  the  company  should  not  be  deemed  to  have  accepted 
Sooth  ^^^'  ^^^  Messrs.  Thomson  should  repay  the  company  the  whole 
Eastern  price  which  had  been  paid  on  her  from  the  beginning  to  the  end. 
'  That  is  the  obligation  that  Messrs.  Thomson  took  upon  them- 
selves, but  the  whole  burden  of  proving  that  the  railway  company 
had  a  right  to  put  such  an  obligation  as  that  upon  Messrs.  Thomson 
would  be  upon  the  company.  They  would  have  to  prove  that  the 
6hip,  of  which  they  again  took  delivery,  was  then,  or  within  six 
months  at  all  events  afterwards  was  in  such  a  state  that  they  were 
entitled  to  tell  Messrs.  Thomson  to  take  her  back  and  to  repay  to 
them  the  whole  of  the  price  that  they  had  paid  for  her.  There- 
fore it  seems  to  me  upon  the  first  contract  that  all  the  real  burden 
of  proof  with  reference  to  the  condition  of  the  ship  would  be 
upon  the  railway  company  ;  that  on  the  second  contract  the  whole 
burden  of  proof  from  the  beginning  to  the  end  lies  upon  the 
railway  company;  and  therefore,  in  the  trial  of  the  disputes 
between  these  parties,  it  seems  to  me  that  the  substantial  burden 
of  proof  of  the  whole  lies  upon  the  railway  company.  I  think 
that  the  learned  judge  in  Chambers,  if  he  had  taken  that  view  as 
to  the  interpretation  of  the  sub-section  which  I  have  tried  to 
enunciate,  would  have  rightly  exercised  his  discretion  by  saying 
that  under  the  circumstances  of  this  particular  case  the  advantage 
of  the  first  writ  cannot  countervail  the  hardship  which  would  be 
imposed  upon  the  railway  company,  upon  whom  the  whole  burden 
of  proof  lies  and  must  lie,  namely,  the  hardship  of  putting  upon 
them  that  burden  of  proof,  and  yet  of  allowing  the  other  party 
to  have  the  first  and  last  words.  He  ought  to  have  considered 
that  the  act  of  issuing  of  the  first  writ  was  countervailed  here 
by  other  considerations,  and  that  the  right  discretion  for  him  to 
use  would  be  to  make  the  order  which  in  &ct  he  did  make. 

Now,  as  far  as  I  am  concerned,  it  only  remains  to  be  said  that 
the  cases  relied  upon  by  the  learned  judges  in  the  Divisional 
Court  do  not  seem  to  apply  to  the  exercise  of  the  jurisdiction 
given  to  the  Courts  under  this  7th  sub-section.  As  to  the  cases 
of  collision  in  the  Admiralty  Court,  no  doubt  they  were  cross- 
actions  with  regard  to  the  same  transaction  between  the  same 
plaintiff  and  the  same  defendant ;  the  Court  of  Admiralty  never 
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did  and  could  not  do  what  we  are  allowed  to  do  now.    That       1682 

Court  never  stopped  one  action  and  said  that  the  whole  cage  Thohson 

must  be  tried  in  the  other  action.    It  had  only  jurisdiction  to  say  go^ 

that  the  two  actions  should  be  tried  together,  and  then  upon  con-  Ea&tebn 

.,.         ,  ,  ,t  .,  '.1  1        Railway  Co, 

sidenng  that  there  was  to  be  the  same  evidence  with  regard  to 
the  same  question,  it  directed  the  party  whose  action  was  first 
entered  for  trial  should  stand  first  This  was  the  invariable  rule 
at  common  law,  when  the  pstrties  by  consent  agreed  that  two 
cross-actions  should  be  tried  together ;  naturally  the  one  that  was 
first  entered  stood  first  upon  such  an  order  by  consent,  as  that 
With  regard  to  cases  of  salvage  decided  in  the  Court  of  Admiralty 
the  practice  of  the  Equity  Courts  was  followed,  which  was  that 
where  several  plaintifis  were  proceeding  against  the  same  de* 
fendant  in  regard  to  the  same  cause  of  action,  or  the  s^me  trans- 
action, and  where  the  suits  were  what  is  called  consolidated  and 
tried  together,  as  between  the  difierent  plaintifis  the  first  plaintiff 
would  be  the  one  who  had  what  is  called  the  carriage  of  the  suit 
That  does  not  apply  in  this  case  where  there  are  not  several 
plaintiffs  and  where  the  actions  are  between  the  same  parties. 
I  know  it  is  said  that  each  of  the  parties  is  a  plaintiff  and  that 
each  of  them  is  a  defendant,  but  it  is  not  the  case  of  several 
plaintiffs  in  the  same  sense  as  in  the  salvage  cases  which  have 
been  cited  from  the  Admiralty  Court.  Then  with  regard  to 
administration  suits  and  similar  suits  in  the  Court  of  Chancery, 
there  was  the  same  doctrine  and  there  was  the  same  application 
of  it  as  in  the  salvage  suits  in  the  Admiralty  Courts  that  is  to 
say,  where  two  separate  persons  had  brought  separate  suits  for 
the  administration  of  the  same  estate  the  Court  prevented  the 
two  suits  going  on,  and  insisted  that  they  shpuld  boi  so  to  speak,, 
tried  together;  and  it  was  directed. that  the  first  plaintiff  as 
against  the  second  plaintiff  should  be  the  person  who  should 
have  the  carriage  of  the  suit  That  again  is  not  applicable  to  the 
jurisdiction  given  to  this  Court. 

Thinking  that  this  is  a  very  important  matter,  and  that  we  are 
bound  to  state  our  view  of  what  the  law  is  as  to  the  conduct  of 
this  action,  and  not  agreeing  with  the  strict  interpretation  which 
has  been  put  upon  the  enactment  by  the  judges  of  the  Divisional 
Court,  I  am  of  opinion  that  the  decision  of  the  Judge  in  Chambers 


334  QUEEN'S  BENCH  DIVISION.  VOL.  IX. 

1882       ought  to  be  confirmed,  and  that  we  must  reverse  the  decision  of 
Thomaon    *^®  Divisional  Court. 

V. 

SOTTTH 

Eastebn  Holkeb,  L  J.  In  this  case  the  Court  of  Appeal  is  called  upon 
'  to  exercise  jurisdiction,  so  far  as  I  know,  for  the  first  time  under 
the  powers  conferred  by  the  Judicature  Act,  1873,  s.  24,  sub-s.  7. 
It  is  a  jurisdiction  not  exactly  to  consolidate  actions  but  to 
prevent  the  multiplicity  of  actions,  by  directing  that  instead  of 
there  being  two  actions  between  the  same  parties  there  should  be 
only  one.  I  do  not  know  that  I  agree  with  my  learned  Brother 
in  thinking  the  proceeding  so  very  important ;  it  rather  shews  me 
the  enormous  and  the  undue  importance  that  the  parties  to 
actions  attach  to  the  right  of  having  the  last  word.  As  far  as  I 
can  make  it  out,  the  right  to  the  first  word  and  the  last  is  not  such 
a  substantial  advantage  as  both  these  parties  seem  to  think. 
But  no  doubt  it  is  of  importance  that  as  the  question  has  to  be 
decided  it  should  be  decided  on  clear  and  intelligible  principles, 
and  it  is  to  my  mind  a  very  difficult  question.  It  is  difficult 
because  the  mind  of  the  Court  is  left  without  very  much  principle 
to  guide  it,  but  my  Lord  has  endeavoured  to  lay  down  some  prin- 
ciple upon  which  a  matter  of  this  kind  should  be  decided,  and  I 
must  say  that  in  all  that  he  has  said  upon  that  subject  I  agree  with 
him.  I  do  not  think  this  is  a  case  which  can  possibly  be  decided 
by  any  fixed  rule  or  by  any  hard-and-fast  rule.  The  circumstances 
from  the  beginning  to  the  end  must  be  heard,  and  in  one  case 
one  consideration  may  have  more  sway,  more  cogency,  and  more 
efiect  than  that  same  consideration,  perhaps,  may  have  in  another. 
The  reasoning  of  the  learned  judges  who  have  dealt  with  this 
matter  has  not  satisfied  my  mind  with  regard  to  the  principles 
which  they  have  adopted.  As  I  understand,  the  master  finds 
the  rule  to  be  this,  that  the  most  substantial  claim  prevails ;  but 
I  cannot  think  it  would  be  just  to  let  the  most  substantial  claim 
prevail,  or  have  precedence  simply  because  it  is  the  most  snbstan- 
tial.  No  doubt  the  question  which  is  the  larger  claim  may  be 
sometimes  material,  but  it  is  not  the  decisive  question.  The 
judge  at  Chambers  was  of  opinion  that  the  party  who  has  first 
threatened  litigation  ought  to  have  the  conduct  of  proceedings. 
I  do  not  think  that  a  sufficient  ground.    Then  the  Divisional 


HoUcer,  UJ. 
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C!oart  held  that  the  party  who  first  brought  an  action  should  be        1882 
entitled  to  the  benefit  of  his  diligence,  and  that  he  should  prevail     THOMfsoir 
oyer  the  other.    At  first  sight  it  seems  that  there  is  very  con-      go^s 
siderable  force  in  that.    If  a  man  is  diligent  and  more  diligent  ^^^'^^ 
than  his  opponent  and  has  taken  care  to  secure  for  himself  an  ad- 
yantagCy  it  may  be  fairly  said  he  should  have  some  consideration 
for  that.    But)  then,  after  all  it  may  turn  out  in  such  a  litigation 
as  this,  that  it  was  an  accident  or  that  it  was  a  misfortune  on  the 
part  of  his  opponent,  and  in  the  present  case  it  seems  to  have 
been  simply  a  misfortune.  Therefore,  thinking  over  these  grounds 
that  hare  been  advanced,  it  does  not  seem  to  strike  me  as  being 
very  reasonable  that  any  of  these  principles  standing  alone  and 
unaffected  by  anything  else  in  the  case  should  prevail.    In  such 
a  matter  as  this  I  cannot  be  confident,  but  it  seems  to  me  to  be 
reasonable  that  the  party  to  the  litigation  who  has  substantially 
everything  to  prove  in  it,  and  who  would  fail  substantially  unless 
the  necessary  evidence  were  produced,  should  be  allowed  to  com- 
mence the  proceedings  at  the  trial,  and  to  have  the  control  of  the 

action. 

Appeal  allowed. 

Solicitors  for  Messrs.  Thomson :  Clarke,  BawUns,  &  Clarke. 
Solicitor  for  the  South  Eastern  Railway  Company:    W,  B. 
Stevens. 

J.  E.  H. 


EYNDE  V.  GOULD.  May  1. 

Practice—Altachment^Notice  of  Motion— Order  XLIK,  r.  2. 

Under  Order  XLIY.,  rule  2,  a  motion  for  an  attachment  for  removing  goods 
out  of  the  custody  of  the  sheriff  can  only  be  made  on  notice. 
Jupp  V.  Cooper  (5  C.  P.  D.  26)  ODnsidered. 

T.  W.  Chitiy  mo?ed  for  an  attachment  against  a  person  for 
removing  goods  out  of  the  hands  of  the  sheriff,  which  had  been 
taken  by  him  under  a  writ  of  fi.  fa.  He  asked  for  a  rule  nisi,  as 
was  granted  in  Jupp  v.  Cooper  (1),  inasmuch  as  no  notice  of 
motion  had  been  given. 

(1)6C.P.D.26. 
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1882  [Lord  Coleridge,  CJ.    Order  XLIV.,  rule  2,  expressly  pro- 

Bynm  vides  that  ''no  writ  of  attachment  shall  be  issued  without  the 
QoiJLD  le^v®  of  the  Court  or  a  judge,  to  be  applied  for  on  notice  to  the 
party  against  whom  the  attachment  is  to  be  issued."  In  Jufp  v. 
Cooper  (1)  all  that  the  attention  of  the  Court  was  called  to  was, 
whether  the  rule  should  be  absolute  in  the  first  instance  or  only  a 
rule  nisi.] 

The  service  of  a  rule  nisi  will  operate  as  a  notice.  In  re  PhilKps 
and  QUI  (2)  it  was  held  that  a  rule  to  pay  money  awarded  under 
an  agreement  of  reference  which  has  been  made  a  rule  of  Courts 
is  a  lule  to  shew  cause,  and  no  notice  of  application  for  such  rule 
need  be  given.  By  Order  LIII.,  rule  3,  "  except  where  by  the 
practice  existing  at  the  time  of  the  passing  of  the  said  Act "  (the 
Judicature  Act,  1873,)  "any  order  or  rule  has  heretofore  been 
made  ex  parte  absolute  in  the  first  instance,  and  except  where  by 
these  rules  it  is  otherwise  provided,  and  except  where  the  motion 
is  for  a  rule  to  shew  cause  only,  no  motion  shall  be  made  without 
previous  notice  to  the  parties  affected  thereby.  But  the  Court  or 
judge,  if  satisfied  that  the  delay  caused  by  proceeding  in  the 
ordinary  way  would  or  might  entail  irreparable  or  serious  mischief, 
may  make  an  order  ex  parte,  upon  such  terms  as  to  costs  or  other- 
wise, and  subject  to  such  undertaking,  if  any,  as  the  Court  or 
judge  may  think  just ;  and  any  party  affected  by  such  order  may 
move  to  set  it  aside."  Here,  serious  mischief  is  suggested  as  likely 
to  result  from  delay. 

Lord  Coleridge,  C J.  The  words  of  Order  XLIV.,  rule  2,  are 
perfectly  plain  and  unambiguous ;  and,  if  they  are  to  be  taken  to 
mean  what  they  say,  a  rule  for  an  attachment  cannot  be  enter- 
tained unless  notice  has  been  given.  No  notice  haying  been 
given  here,  this  rule  must  be  refused. 

Geove,  J.,  concurred, ' 

Bule  refused* 

Bolicitors  for  plaintiff:  Bdl^  Brodrick^  &  Gray. 

(1)  5  C.  P.  D.  26.  (2)  1  Q.  B.  D.  78. 

J.S. 


VOL.  EL  QUBBira  BENCH  DIVISION.  337 


[IN  THE  COURT  OP  APPEAL.]  1882 

May  25, 

WILLIAMS  V.  MERCIER. 


Husband  and  Wife— Married  Woman— LiahUity  of  Separate  Estate  for  Debts 
contracted  before  Marriage— ZZ  &  34  Vict.  c.  93,  s.  12^Practice-^Inier' 
pleader—Power  of  Court  of  Appeal— Orders  L,  r.  2,  XL.^  r.  10. 

A  married  woman  was  saed  withoat  |her  husband  for  debts  contracted  before 
her  marriage.  By  her  ante-nuptial  settlement  it  was  agreed  that  all  property 
coming  to  her  or  to  her  husband  in  her  right  during  the  coverture  should  be 
vested  in  two  trustees,  except  jewels  which  were  to  be  for  her  separate  use.  The 
creditors  obtained  judgment  and  issued  execution  against  her  separate  estate. 
The  sheriff  seized  jewels  which  belonged  to  her  before  her  marriage^  and  an 
interpleader  issue  was  ordered  between  her  husband  and  the  execution  creditor. 
The  jury  found  that  the  jewels  belonged  to  the  husband  :— 

Eeld^  by  the  Court  of  Appeal,  on  an  application  for  a  new  trial,  that  the 
jewels  belonged  to  tbe  wife  for  her  separate  use,  and  that  the  execution  creditor 
was  entitled  to  seize  them ; 

That  the  creditor  was  right  in  suing  the  wife  without  making  her  husband 
aparijy; 

That  the  Court  of  Appeal  had  power  under  Order  XL.,  rule  10,  to  order  judg- 
ment in  the  interpleader  issue  to  be  entered  for  the  execution  creditor  without 
directing  a  new  trial. 

Action  in  the  Queen's  Bench  Division  by  Marie  Mercier^ 
milliner,  of  Park  Street,  Grosyenor  Square,  against  Florence 
Williams,  a  married  woman,  for  the  price  of  goods  supplied  to  her 
before  her  marriage  with  her  husband,  Thomas  A.  H.  Williams. 
Her  husband  was  not  joined  as  a  defendant  in  the  action. 

The  plaintiff  obtained  judgment  in  her  action  for  1090Z.  Ss.  4(2., 
being  the  amount  of  the  debt  claimed,  and  costs. 
'  On  the  30th  of  September,  1881,  the  plaintiff  levied  execution 
on  the  goods  of  Mrs.  Williams,  and  seized  certain  jewels  in  the 
house  of  her  husband  in  South  Audley  Street,  to  an  amount 
exceediug  the  judgment  debt.  The  husband  claimed  the  jewels, 
and  an  interpleader  issue  was  directed  between  him  and  Madame 
Mercier,  in  which  the  issue  was  whether  the  goods  which  were 
seized  were  at  the  time  of  the  seizure  the  property  of  Thomas 
A.  H.  Williams  as  against  Madame  Mercier. 

The  jewels  were  presents  which  had  been  given  to  Mrs.  Williams 

Vou  IX.  2  At  2 


338  QUEEN'S  BENCH  DIVISION.  VOL.  IX. 

1882        before  her  marriage ;  and  Madame  Mercier  contended  that  they 

Williams    ^®^®  ^^^  h®^  separate  estate. 

Meboieb,  '^^^  settlement  made  previously  to  the  marriage,  dated  the  2l8t 
of  Maroh^  I88I9  contained  a  proviso  that  all  real  and  personal 
property  to  which  the  said  Florence  Williams  (then  Florence 
Farquharson)  or  the  said  T.  A.  H.  Williams  in  her  right,  at  any 
time  daring  her  intended  coverture  shoald  become  entitled » 
whether  in  possession,  reversion,  or  otherwise,  except  jewels, 
trinkets,  ornaments  of  the  person,  and  articles  of  the  like  nature, 
which  it  was  thereby  declared  should  belong  to  Florence  Williams 
for  her  separate  use,  and  except  also  any  legetcy  acquired  at  one 
and  the  same  time  not  exceeding  300Z.,  should  be  assigned  and 
transferred  to  the  trustees  of  the  settlement  upon  the  trusts 
therein  declared. 

This  issue  was  tried  before  Lord  Coleridge,  C.  J.,  on  the  15th 
of  February,  1882,  when  his  Lordship  directed  the  jury  that  by 
law  the  jewels  and  other  articles  were  the  property  of  the  husband, 
who  was  the  plaintiff  in  the  interpleader  issue,  and  the  jury 
accordingly  found  a  verdict  for  him. 

Madame  Mercier,  the  defendant  in  the  issue,  obtwied  a  rule 
nisi  for  a  new  trial,  and  the  rule  was  argued  before  a  Divisional 
Court  consisting  of  Mathew  and  Cave,  JJ.,  on  the  4th  of  April, 
1882,  but  the  Court  being  equally  divided  in  opinion,  the  rule 
was  discharged. 
The  defendant  appealed. 

The  original  settlement  which  was  not  produced  at  the  trial,  nor 
before  the  Divisional  Court,  was  produced  to  the  Court  of  Appeal. 

Tamlinson  (Oarth,  with  him),  for  the  defendant  The  case  was 
argued  both  at  the  trial  and  on  the  rule  for  a  new  trial  on  thh 
supposition  that  the  settlement  did  not  include  the  jewels.  But 
now  that  the  settlement  is  produced  it  is  clear  that  the  true  con- 
struction of  the  settlement  is  that  the  jewels  are  excepted  from 
the  property  which  is  to  go  to  the  trustees,  and  are  to  belong  to 
the  lady  for  her  separate  use. 

A,  Ooch  {Sir  H.  Oiffard^  Q.C,  with  him),  for  the  plaintiff,  Mr. 
Williams.  Admitting  that  the  jewels  belong  to  Mrs.  Williams 
for  her  separate  use,  the  husband  takes  them  as  trustee  for  her, 
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and  at  law  they  are  his  property.    Therefore  the  issue  was  cor«       1882 
rectly  found  for  the  plaintiff.    The  sheriff  cannot  seize  goods  in    Williams  " 
which  the  wife  has  only  an  equitable  interest.  The  original  action     ]^J^ 
was  irregular  in  not  making  the  husband  a  party  defendant. 

If  the  issue  was  wrongly  decided  the  Court  cannot  on  this 
appeal  giro  judgment  for  the  defendant^  but  there  must  be  a  new 
trial.  Order  XL.,  rule  10,  does  not  apply  to  proceediDgs  in  in- 
terpleader, because  by  Order  I.,  rule  2,  the  old  procedure  and 
practice  in  interpleader  are  still  preserved. 

Jessel,  M.E.  When  the  settlement  is  looked  into  it  is  quite 
plain  that  the  jewels  are  the  wife's  separate  property.  They  were 
her  property  before  the  marriage,  they  became  her  husband's  pro- 
perty on  the  marriage,  and  then  the  settlement  made  them  the 
separate  property  of  the  wife.  Then  s.  12  of  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict  c.  93),  provides,  "  A  husband 
shall  not  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage  [this  first  provision  is  repealed  by  37  &  38  Vict,  c  50, 
8. 1] — but  the  wife  shall  be  liable  to  be  sued  for,  aud  any  property 
belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy, 
such  debts  as  if  she  had  continued  unmarried."  That  is,  execu- 
tion can  issue  against  her  as  if  she  were  sole  or  unmarried.  It  is 
therefore  plain,  that  the  husband  need  not  be  joined  with  her  in 
the  action. 

With  respect  to  the  order  that  we  ought  now  to  make,  it  is 
quite  clear  that  Order  XL.,  rule  10,  applies  to  every  application 
for  a  new  trial ;  there  is  no  exception  of  interpleader  proceedings. 
It  is  true  that  by  Order  L,  rule  2,  the  old  practice  of  interpleader 
is  continued,  but  there  are  no  negative  words  in  Order  XL., 
rule  10,  to  exclude  the  new  powers  of  the  Court  of  Appeal  in 
carrying  out  that  practice.  The  Court  must  declare  that  the  pro- 
perty which  was  seized  was  the  separate  property  of  the  wife,  and 
must  enter  the  judgment  for  the  execution  creditor,  who  must 
hare  the  costs  both  in  the  Court  of  Appeal  and  in  the  Divisional 
Court 

LtNDLET,  L.J.  It  is  strange  that  the  view  which  the  Court 
takes  of  the  construction  of  the  settlement  has  never  been  taken 
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1882        before :  bnt  I  think  it  is  open  to  no  other  oonstniction.   It  is  trae 

WnxiAMB    that  the  old  practice  of  interpleader  is  to  be  parsaed,  but  in  a  case 

nJ^     where  there  is  really  nothing  new  to  be  tried  the  Court  of  Appeal 

does  not  exceed  its  powers  in  directing  the  verdict  to  be  entered 

withoot  directing  a  new  trial.    The  verdict  will  therefore  be 

entered  for  the  execotion  creditor. 

Apjtedl  allowed. 
Solicitors  for  plaintiff:  Paide  dk  Fearon. 
Solicitors  for  defendant :  Lewis  dk  Lewis. 

M.W. 


^une  14.  [IN  THE  COURT  OF  APPEAL.] 

SMITH  I?.  REAL. 

Sheriff-^LiahUity  of  Execution  Creditor  for  wrongful  Seizure  under  Ji.  fa. — 
Implied  Authority  of  Solicitor — Direction  to  levy  on  particular  Goods. 

Whether  a  seizure  of  particular  goods  under  a  fi.  fa.  was  directed  by  the 
exocution  creditor,  so  as  to  make  him  liable  for  the  act  of  the  sheriff,  is  a  question 
of  fact. 

It  is  not  within  the  scope  of  the  implied  authority  of  the  solicitor  of  a  judgment 
creditor  issuing  a  fi.  fa.  to  direct  the  sheriff  to  seize  particular  goods. 

Jai-main  ▼.  Hooper  (G  Han.  &  0.  827)  distinguished. 

AcTiOK  of  trespass  tried  before  Pollock,  B.,  and  a  jary  at  the 
Liverpool  summer  assizes. 

The  facts  appearing  on  the  trial  were  that  the  defendant,  having 
recovered  jodgment  in  an  action  against  one  Worth  Law,  who 
had  at  one  time  been  in  partnership  with  the  plaintiff,  issued 
execution.  After  delivery  of  the  writ  of  fi.  fa.  to  the  sheriff,  his 
officer,  doubting  as  to  the  goods  available  for  seizure  under  it, 
wrote  to  the  defendant's  solicitors  asking  for  an  interview,  and  their 
managing  clerk  accordingly  had  an  interview  with  the  sheriff's 
officer,  and  had  some  conversation  about  goods  at  a  brewery, 
which  was  the  address  indorsed  on  the  writ.  To  the  officer's 
request  for  information  the  clerk  answered  that  he  thought  that 
Worth  Law  had  a  share  in  the  brewery,  and  that  the  sheriff  had 
better  seize  there.  After  this  conversation,  the  officer  seized  at 
the  brewery  some  goods  belonging  to  the  present  plaintifil    The 
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» 
plaintiff  daimed  the  goods  as  bis  exclusive  property,  whereupon       1S82 

the  sheriff  interpleaded ;  an  interpleader  issne  to  try  the  question      surra 

whether  the  goods  were  the  property  of  the  plaintiff  as  against       ^^ 

the  defendant  was  ordered  and  tried.    It  was  decided  in  favour 

of  the  plaintiff,  who  then  brought  the  present  action  against  the 

defendant  for  the  wrongful  seizure  of  his  goods  by  the  sheriff. 

The  learned  judge  directed  a  nonsuit  to  be  entered. 

A  rule  having  been  granted  calling  on  the  defendant  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  and  for  a  new 
trial  on  the  ground  of  misdireotion, 

Jordan^  shewed  cause.  The  nonsuit  was  right.  The  execution 
creditor  not  having  directed  the  seizure,  is  not  liable  for  it: 
Woollen  V.  Wright  (1);  and  even  subsequent  ratification  would 
not  make  him  respoDsible  for  the  act  of  the  sheriff:  WiUon  v. 
Tumman,  (2)  Nothing  less  than  personal  interference  will  make 
the  execution  creditor  liable  in  trespass :  Childers  v.  Wooler  (3) ; 
Cronshaw  y.  Chapman.  (4)  Humphrys  v.  Prait  (5)  is  distin- 
guished in  Collins  y.  Evans.  (6)  The  solicitor's  clerk  had  no 
authority  from  the  defendant  to  direct  the  sheriff. 

Addison^  Q.C,  in  support  of  the  rule.  The  sheriff,  having 
received  the  writ,  abstained  from  executing  it  until  he  had 
directions.  Those  directions  were  given  by  tlie  managing  clerk 
of  the  solicitor  to  the  execution  creditor.  Ruch  interference 
renders  him  liable.  In  Mortinson  y.  Cohen  (7),  an  execution 
creditor,  who  had  written  directions  to  the  sheriff,  was  held  liable 
in  the  Court  of  Appeal,  which  reversed  the  decision  of  the  Queen's 
Bench  Division,  and  the  Court  of  Appeal  thought  Cronshaw  v. 
Chapman  (4)  wrong.  The  solicitors  in  the  action  had  authority 
to  direct  the  sheriff  to  seize,  just  as  a  solicitor  would  have  autho- 
rity to  order  him  to  withdraw  from  possession :  Levi  v.  Abbott  (8) ; 
and  the  act  of  the  clerk  is  the  act  of  the  solicitor,  for  whose  act 
the  execution  creditor  is  liable :  Jarmain  v.  Hooper.  (9)    There 

(1)  1  H.  A  0.  664.  (6)  6  BIL  (N.S.)  154. 

(2)  6  Man.  &  Qt.  236.  (6)  6  Q.  B.  820. 

(3)  2  E.  &  E.  287.  (7)  Unreported. 

(4)  7  H.  &  N.  911 ;  31  L.  J.  (Ex.)  277.  (8)  4  Ex.  59a 

(9)  6  Man.  &  G.  827. 
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1882        may  be  personal  interference  through  an  agent.    It  is  the  solicitor's- 
0^^      duty  to  do  his  best  to  procure  the  realisation  of  the  judgment. 

Secondly.  There  was  evidence  of  an  authority  to  seize  these 
goods.  The  indorsement  on  the  writ  might  not  be  enough,  nor 
mere  casual  conversation  between  the  clerk  and  the  sheriff's 
officer,  but  here  there  was  evidence  of  a  direction  to  levy  at  the- 
brewery. 

Jordan,  in  reply.  Martinson  v.  Cohen  (1)  turned  on  the  con- 
struction of  a  particular  letter,  and  does  not  govern  other  cases;. 
In  Jarmain  v.  Hooper  (2)  the  attorney  was  clearly  acting  within 
the  scope  of  his  authority. 

Owr.  adv.  vuU. 

March  28.  Manisty,  J.  (after  stating  the  facts),  said : — ^The 
first  question  is  whether  there  was  evidence  to  go  to  the  jury 
that  the  defendant  had  directed  the  sheriff  to  seize  the  goods  at 
the  brewery.  That  is  a  question  of  fact,  and  the  only  evidence  of 
any  such  direction  is  what  passed  between  the  sheriff's  officer  and 
the  defendant's  solicitor's  managing  clerk.  I  am  of  opinion  that 
what  so  passed  did  not  amount  to  such  a  direction,  but  only  to  an 
expression  of  opinion  on  the  part  of  the  managing  clerk  as  to  the 
goods  available  for  seizure.  I  think  the  sheriff's  officer  understood 
it  in  the  latter  sense,  and  that  he  seized  the  goods  at  the  brewery 
on  his  own  responsibility  intending  to  interplead  if  the  plaintiff 
claimed  the  goods.  If  the  sheriff  seized  the  goods  on  the  respon- 
sibility of  the  defendant  he  would  not  have  been  entitled  to  avail 
himself  of  the  protection  of  the  Interpleader  Act:  Ttu^ker  v. 
Morris  (3),  Budden  v.  Long.  (4)  The  authorities  show  that  to- 
render  the  execution  creditor  liable  for  the  act  of  the  sheriff  dear 
evidence  must  be  given  that  the  seizure  was  made  by  his  direction 
or  that  of  his  agent  duly  authorised  in  that  behalf.  I  do  not 
think  that  there  was  any  evidence  here  from  which  the  jury  could 
reasonably  find  that  the  sheriff  seized  these  goods  by  direction  of 
the  defendant  or  his  agent  Difficult  questions  no  doubt  some- 
times arose  as  to  the  effect  of  what  had  passed  between  the 
solicitor  of  the  execution  creditor  or  his  agent  and  the  sheriff's- 

(1)  Unreported.  (8)  1  Cr.  &  M.  73. 

(2)  6  Man.  &  G.  827.  (4)  1  Bing.  N.  C.  299. 
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officer,  I  do  not  propose  to  go  through  the  decisions  on  this  1882 
point.  One  of  the  most  important  is  OhUders  y.  WocHer.  (1)  smitr 
That  was  an  action  bronght  by  the  sheriff  against  the  solicitor  of  ^l\^ 
the  execution  creditor,  whom  the  sheriff  sought  to  render  respon- 
sible on  the  ground  that  he  had  directed  the  sheriff  to  seize 
certain  goods.  The  case  turned  on  the  indorsement  upon  the 
writ,  which  stated  that  the  execution  debtor  resided  at  a  certain 
placei  whereas  it  was  his  son  who  resided  there,  and  the  debtor 
really  resided  at  another  place,  and  in  consequence  of  such  in- 
dorsement the  sheriff  seized  the  goods  of  the  son.  The  judges 
differed  in  opinion  as  to  whether  the  indorsement  amounted  to  a 
direction  to  seize  the  goods  of  the  son.  Wightman,  J.,  held  that 
it  did,  but  the  majority  of  the  Court  were  of  the  contrary  opinion. 
That  case  seems  to  have  a  considerable  bearing  on  the  question 
I  am  discussing,  and  to  be  if  anything  a  stronger  case  than  the 
present.  So  much  for  the  question  whether  there  was  evidence 
of  a  direction  to  seize,  which  I  haye  up  to  this  time  assumed  to 
have  been  within  the  scope  of  the  authority  of  the  solicitors,  and 
for  which  the  defendant  was  responsible. 

The  second  question  involved  is  one  of  great  and  general  impor- 
tance. It  is  whether  the  solicitor  for  the  execution  creditor  has 
implied  authority  to  direct  the  sheriff  to  seize  particular  goods  in 
pursuance  of  a  writ  of  execution.  I  have  looked  for  any  direct 
authority  on  this  point  in  vain.  The  decisions  in  the  cases  of 
Jarmain  v.  Hooper  (2)  and  Levi  v.  AhboU  (3)  are  on  somewhat 
analogous  points,  but  these  cases  are  by  no  means  decisive  of  the 
present.  The  result  of  them  may  be  briefly  stated.  In  Jarmain 
v.  Hooper  (2)  it  was  held  that  it  was  within  the  scope  of  the  soli- 
citor's authority  to  issue  and  endorse  the  writ,  and  therefore  that 
when  the  solicitor  was  negligent  aod  endorsed  the  writ  incorrectly 
the  execution  creditor  was  liable.  There  can  be  no  doubt  that 
that  decision  was  correct,  but  it  is  not  conclusive  of  the  present 
case.  Levi  v.  AUboU  (3)  was  an  action  against  the  sheriff  for  with- 
drawing an  execution,  and  it  was  held  that  it  was  within  the  scope 
of  the  solicitor's  authority  to  direct  the  sheriff  to  withdraw.  Again 
there  can  be  no  doubt  that  this  case  was  rightly  decided,  but  it 

(1)  2  E.  &  E.  287.  (2)  6  Mao.  &  G.  827,  p.  850. 

(3)  4  Ex.  588. 
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1882  does  not  touch  the  present  point  The  case  that  seems  to  me 
Smith  nearer  than  any  other  to  the  present  is  CoUeU  y,  Foster.  (1)  In 
j^^  that  case  the  attorney  for  the  execution  creditor  had  signed 
judgment  and  issued  a  writ  of  ca.  sa.,  but  it  turned  oat  that  less 
than  202.  was  due  on  the  judgment  and  the  execution  was  set 
aside.  An  action  for  trespass  against  the  execution  creditor  was 
brought,  and  he  was  held  to  be  liable  because  there  was  some 
evidence  of  direct  int'erference  by  him  in  the  matter.  Bram- 
welly  B.9  concurred  in  the  judgment  with  some  misgiving.  He 
says :  "  The  client  may  be  liable  if  the  attorney  act  inadvertently 
or  ignorantly.  If  a  fi.  fa.  is  set  aside  as  being  merely  irregular 
the  client  is  doubtless  liable.  But  can  this  defendant  be  made 
liable  for  an  act  which  she  cannot  be  supposed  to  have  authorized 
her  attorney  to  do  ?  I  have  a  great  desire  in  all  cases  to  make 
the  actual  wrongdoer  alone  responsible  and  to  limit  the  doctrine 
of  respondeat  superior." 

I  entirely  concur  in  this  expression  of  the  desire  to  confine  the 
liability  to  the  actual  wrongdoer.  As  a  matter  of  principle  I  should 
say  that  a  solicitor  has  no  right  without  express  authority  to  impose 
on  his  client  a  responsibility  that  the  law  casts  on  the  sheriff.  It 
is  no  doubt  the  duty  of  the  solicitor  to  inform  the  sheriff  who  the 
execution  debtor  is,  but  when  he  has  performed  that  duty,  the 
responsibility  rests  on  the  sheriff  of  levying  according  to  the  writ. 
In  the  absence  of  authority  to  that  effect  I  decline  to  hold  that  it 
is  within  the  scope  of  the  solicitor's  general  authority  to  impose 
upon  his  client  the  responsibility  which  the  law  has  cast  upon 
the  sheriff.  On  these  grounds  I  come  to  the  conclusion  that  the 
non*8uit  was  right  and  that  the  rule  should  be  discharged  with  costs. 

Stephen,  J.  I  agree  in  the  conclusion  at  which  my  Brother 
Manisty  has  arrived,  but  I  have  the  misfortune  to  differ  from  him 
to  a  certain  extent  in  my  reasons  for  that  conclusion.  I  need 
not  repeat  the  facts  of  the  case.  It  seems  to  me  tliat  there  are 
two  points  involved :  First,  whether  the  client  is  in  this  case 
liable  for  the  act  of  his  solicitor ;  secondly,  whether  the  solicitor 
or  the  solicitor's  clerk,  for  I  think  there  is  no  distinction  between 
them  for  this  purpose,  did  in  point  of  fact  direct  the  sheriff  to 

(1)  2  H.  A  N.  356. 
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take  these  goods.  I  think  that  the  defendant  is  liable  for  the  act  1882 
of  his  solicitor  in  directing  the  sheriff  to  take  particular  goods,  smith 
4tnd  the  cases  of  Jarmain  v.  Hooper  (1),  Levi  v.  AVbott  (2),  and  ^^ 
Ocllett  Y.  Foster  (3),  which  have  been  referred  to,  seem  to  me  ^J^  j 
authorities  for  that  proposition.  Neither  of  these  decisions  is 
directly  in  point.  Each  of  them  must  no  donbt,  as  is  the  case 
with  all  decisions,  be  read  in  connection  with  the  particular  facts 
of  the  case,  but  we  must  look  at  the  general  principles  laid  down 
by  the  judges ;  and  the  language  in  these  cases  does  seem  to  me 
to  lay  down  the  rule  as  to  the  responsibility  of  the  client  for  the 
acts  of  his  solicitor  in  terms  sufficiently  wide  to  cover  this  case. 
I  do  not  feel  satisfied  that  there  was  anything  in  the  particular 
circumstances  of  these  cases  to  warrant  us  in  limiting  the  gene- 
rality of  the  expressions  used.  The  question  is  whether  it  was 
within  the  scope  of  the  duty  of  the  solicitor  to  point  out  to  the 
sheriff  the  goods  which  he  was  to  seize  under  the  writ  of  execution. 
It  seems  to  me  that  when  a  man  puts  his  cause  into  the  hands  of 
4i  solicitor  he  authorizes  the  solicitor  generally  to  act  for  him  in 
the  conduct  of  the  cause,  and  take  all  the  necessary  steps  incidental 
thereto.  The  solicitor  seems  to  me  to  be  just  one  of  those  agents 
for  whom  the  employer  ought  to  be  liable  when  he  makes  a 
mistake  in  the  performance  of  any  of  the  acts  incidental  to  his 
duty.  In  the  case  of  Jarmain  v.  Hooper  (1)  the  language  used 
by  the  Court  is  of  the  most  general  character.  Tindal,  C  J.,  says, 
"  The  attorney  has  the  general  conduct  of  the  cause ;  he  is  the 
only  person  with  whom  the  sheriff  has  communication,  and  in 
taking  a  step  essentially  necessary  for  the  benefit  of  the  client, 
that  is,  for  obtaining  the  fruit  of  his  judgment,  we  think  he 
cannot  be  held  to  have  acted  beyond  his  authority,  though  he  has 
miscarried  in  its  execution."  In  the  case  of  Levi  v.  Abbott  (2) 
similar  expressions  were  used  by  Alderson,  B.  It  seems  to  me 
that  the  pointing  out  to  the  sheriff  of  particular  goods  to  be  seized 
in  execution  does  come  \ivithin  the  scope  of  the  authority  given  by 
the  client  to  the  solicitor.  An  illustration  that  occurs  to  me  is 
this.    Suppose  the  solicitor  had  reason  to  believe,  and  did  believe, 

(1)  6  Man.  &  0. 827.  (2)  4  Ex.  688. 

(3)  2  H.  &  N.  356. 
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1882       that  there  were  certain  goods,  the  property  of  the  execution 
^^^^^       debtor,  arailable  for  the  purposes  of  the  execution,  and  the  goods 
^-         in  question  did  belong  to  the  execution  debtor,  but  the  solicitor 
from  fear  of  incurring  any  responsibility  abstained  from  point- 
ing out  these  goods  to  the  sheriff,  and  thereby  the  debt  was 
unsatisfied ;  I  am  not  sure  that  the  solicitor  might  not  be  liable 
to  his  client  for  negligence.    In  OcUeit  y.  Faster  (1),  no  doubt 
Bramwell,  B.,  felt  a  difSculty  as  to  the  client's  responsibility^ 
but  the  decision  of  the  majority  of  the  Court  was  clearly  in  favour 
of  his  being  responsible.     Chief  Baron  Pollock  said,  **  I  think 
there  is  a  great  distinction  between  employing  an  attorney  who 
represents  the  parties  in  a  suit  and  employing  a  contractor  to 
do  work  such  as  building  a  house.    In  the  latter  case  the  em- 
ployer is  not  liable  for  the  acts  of  the  contractor ;  the  contractor 
is  responsible  and  the  employer  is  not,  but  it  certainly  has  always 
been  held,  and  I  am  not  aware  that  in  any  text-book  or  in  any 
case  there  will  be  found  a  single  exception  to  the  rule,  that 
a  person  is  liable  for  the  acts  of  his  attorney  in  the  conduct 
of  a  suit  at  law  brought  under  his  authority.    He  gives  to  the 
attorney  the  right  to  represent  him,  and  he  is  responsible  for 
whatever  the  attorney  does.    Such  is  the  law,  and  we  are  not 
competent  to  change  it."    And  Martin,  B.,  referred  to  a  case  of 
Barker  v.  Braham  (2)  as  having  settled  the  point.    It  seems  to 
me  that  the  manner  in  which  the  rule  is  laid  down  by  the  cases 
to  which  I  have  referred  with  regard  to  the  responsibility  of  the 
client  prevent  me  from  coinciding  with  my  Brother  Manisty  on 
this  point. 

But  on  the  question  whether  the  sheriff  was  in  faot  directed  to 
take  the  goods,  I  think  that  he  was  not.  I  think  that  the  parties 
must  be  taken  to  have  known  the  law,  and  that  they  probably 
acted  on  it,  and  that  it  was  the  sheriff's  duty  to  find  out  to  whom 
the  goods  belonged.  Unless  there  is  clear  proof  of  a  direction  to 
seize  the  goods  the  client  would  not  be  responsible.  The  words 
used  by  the  managing  clerk  might  under  special  circumstances 
have  amounted  to  such  a  direction,  but  there  was  no  evidence  of 
any  such  circumstances ;  and  I  think  that  upon  the  whole  of  the 

(1)  2  H.  &  N.  356.  (2)  2  Wnu  Black.  866. 
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facts  before  us  we  ought  to  take  the  words  in  their  natural  sense, 

and  in  their  natural  sense  they  do  not  seem  to  xne  to  amount  to       su^ 

such  a  direction.    For  these  reasons  I  think  that  the  rule  should       ,.  *- 

Keal. 

be  discharged. 

PoLLOCKy  B.  I  agree  in  the  main  with  the  judgment  of  my 
Brother  Manisty,  but  I  wish  to  add  a  few  words.  The  words 
used*by  the  solicitor's  clerk  with  reference  to  the  property  to  be 
seized  being  in  my  opinion  ambiguous,  and  it  being  open  to 
doubt  whether  they  amounted  to  a  direction  to  seize  the  goods 
or  only  to  an  expression  of  opinion  or  information  by  the  solicitor's 
clerk,  if  the  case  had  rested  on  the  construction  of  those  words  I 
should  haye  thought  it  right  that  the  question  what  they  meant 
should  be  submitted  to  the  jury.  But  I  have  a  yery  clear  opinion 
on  the  question  of  law  inyolyed,  and  I  think  that  I  ought  therefore 
to  decide  the  case  in  accordance  with  that  opinion.  There  being 
no  express  authority  giyen  by  the  defendant  in  the  present  action 
to  the  sheriff  to  seize  these  goods,  the  only  ground  on  which  it 
can  be  said  that  he  is  liable  is  that  what  was  done  by  the  managing 
clerk  of  the  solicitor  of  the  defendant  was  done  in  pursuance  of  his 
implied  authority,  and  I  am  of  opinion  that  there  is  no  legal 
ground  for  the  implication  of  such  authority.  As  a  matter  of 
general  principle  I  agree  with  the  yiew  taken  by  Bramwell,  B., 
in  ColleU  y.  Forier  (1),  yiz.,  that  we  should  be  yery  cautious  how 
far  we  extend  the  doctrine  of  an  implied  authority  giyen  to 
agents.  There  are  many  cases  in  which  it  is  essential  that  there 
should  be  such  an  authority.  There  are  cases  in  which  a  person 
is  put  in  the  place  of  another  to  do  an  act  or  a  series  of  acts,  such 
as  the  case  where  a  railway  official  necessarily  is  put  in  the  place 
of  the  company  and  represents  it  with  regard  to  the  general  con- 
duct of  some  branch  of  its  business.  But  so  far  as  regards  the 
authority  of  a  solicitor  or  attorney,  all  the  cases  in  the  books  in 
which  the  client  has  been  held  liable  for  the  acts  of  the  attorney 
are,  so  far  as  I  can  find,  cases  of  acts  done  by  the  attorney  the 
doing  of  which  was  necessarily  incidental  to  his  duty  as  attorney. 
The  acts  done  were  like  steps  in  the  cause  which  were  necessarily 
taken  for  the  client  by  the  attorney.    That  was  so  in  the  case 
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1882  of  Parsona  y.  Lloyd  (1),  where  trespass  was  held  maintainable 
~  Smith  against  the  client  for  the  act  of  his  attorney  in  causing  the  plain- 
it-It^  tiff  to  be  arrested  under  a  writ  which  was  afterwards  set  aside  for 
pou^R  irregularity.  The  suing  out  of  the  writ  being  an  act  which  was 
necessarily  done  by  the  attorney  in  the  course  of  his  employment, 
it  was  dear  that  the  client  was  responsible  in  that  csise  for  the 
ignorance  or  unskilfulness  of  the  attorney  whom  he  selected  to 
represent  him.  So  also  in  the  case  of  Jarmain  v.  Hooper  (2) :  in 
that  case  the  defendant,  or  some  one  on  his  behalf,  must  have 
seen  to  the  issuing  of  the  writ,  and  the  defendant's  attorney  having 
made  a  mistake  the  defendant  was  held  responsible :  so  also  in 
Barker  y.  Braham.  ^3)  The  same  reasoning  applies  to  the  cases 
of  Levi  Y.  Abbott  (4),  and  OoUeU  v.  Foster.  (5)  In  all  of  these 
cases  there  are  no  doubt  some  dicta  which  if  read  generally,  and 
as  applicable  to  all  cases,  might  be  said  to  goyem  this  case.  But 
I  do  not  think  they  are  applicable.  Two  considerations  occur  to 
me  as  illustrating  the  question  involved.  Suppose  the  managing 
clerk  of  the  solicitor  had  done  what  it  seems  to  me  it  would  be 
most  prudent  to  do,  and  had  said  to  the  sheriff,  ''It  is  your 
business  and  not  mine  to  ascertain  what  goods  are  available  for 
seizure  under  the  execution,  and  I  shall  not  advise  you  upon  the 
matter  at  all,"  and  at  that  very  moment  the  clerk  had  certain 
information  that  there  were  goods  that  might  be  seized  belong- 
ing to  the  execution  debtor,  would  an  action  lie  at  the  suit  of 
the  client  against  the  solicitor  for  negligence  in  not  giving  in- 
formation to  the  sheriff  of  these  goods  ?  I  should  say  clearly 
not  I  never  heard  of  such  an  action,  and  I  should  say  that  to 
hold  such  an  action  maintainable  would  be  very  dangerousi,  as 
tending  to  promote  the  intermeddling  of  the  solicitor  with  a 
function  that  the  law  casts  on  the  sheriff.  Again,  suppose  the 
sheriff's  ofBcer  in  the  present  case  had  asked  the  managing 
clerk  before  he  could  seize  the  goods  for  an  indemnity  in  the 
name  of  the  client,  and  the  clerk  had  given  one.  It  seems  to  me 
that  such  an  indemnity  would  have  been  worthless.  These  con- 
siderations seem  to  me  illustrations  of  the  general  principle  which 

(1)  3  Wils.  341.  (3)  2  Wm.  Black.  866. 

(2)  6  Man.  &  G.  827.  (4)  4  Ex.  688. 

(5)  2  H.  &  N.  356. 
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I  take  to  be  that  where  the  solicitor  is  doing  an  act  which  1882 
is  an  essential  part  of  his  duty  in  the  condact  of  the  cause  the  smith 
client  is  liable  in  respect  of  saoh  act,  bnt  when  the  act  done  j^^ 
is  not  necessary  to  the  performance  of  his  dnty  the  client  is  not 
liable,  I  do  not  think  it  necessary  to  discuss  at  length  the  Yarions 
dicta  that  haye  been  referred  to.  No  doubt  if  applicable  to  this 
case  they  would  sustain  the  plaintiff's  contention,  bnt  I  do  not 
think  they  are  applicable.  It  seems  to  me  that  on  principle  the 
case  is  clear.  Questions  of  this  kind  must  have  often  arisen,  but  I 
can  find  no  case  in  which  under  the  circumstances  of  the  present 
case  an  action  has  been  maintained  against  the  client  for  the 
act  of  his  solicitor.  For  these  reasons  I  think  the  rule  should  be 
disharged. 

Bide  diieharged.. 
J.B. 

From  this  decision  the  plaintiff  appealed. 

May  26.  Addison^  Q.O.,  for  the  appellant,  relied  on  Jarmain 
V.  Hooper  (1) ;  Levi  v.  Abbott  (2) 

Jordan  and  Danehwerts^  for  the  defendant,  cited  Childers  y. 
Wocler  (3) ;  Wibon  y.  Tumman  (4) ;  Oronshaw  y.  Chapman  (5) ; 
ColUna  y.  Evans.  (6) 

June  14.  Jessel,  M.U.  This  was  an  appeal  from  a  decision 
of  three  judges  of  the  Queen's  Bench  Diyision,  who  agreed  in  dis- 
charging the  rule  for  a  new  trial,  although  they  did  not  agree  in 
their  reasons  for  so  doing.  A  question  had  arisen  whether  one 
Worth  Law  was  a  partner  of  the  plaintiff  Smith.  He  had  at  one 
time  been  a  partner,  but  the  partnership  had  been  dissolyed,  and 
after  the  dissolution  of  the  partnership  an  execution  was  issued 
in  an  action  brought  by  Eeal  against  Law.  The  sheriff  seized  the 
goods  at  the  place  of  business ;  Smith  claimed  the  goods  as  his 
own,  the  sheriff  interpleaded,  and  on  the  interpleader  issue  it  was 
decided  that  the  goods  were  not  the  goods  of  Law  but  of  Smith. 
The  sheriff  being  protected  by  the  interpleader  proceedings, 

(1)  6  M.  &  a.  827.  (4)  6  M.  &  a.  236. 

(2)  4  Ex.  588.  (5)  7  H.  &  N.  911 ;  31  L,  J.  (Ex.)  277. 

(3)  2  E.  &  E.  287.  .    (6)  5  Q.  B.  820. 
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1B82  Smith  has  brought  this  action  against  the  execution  creditor  &>t 
SMTrH  "*  ^be  trespass ;  and  the  question  we  have  now  to  decide  is  whether 
K^L  ^^  ^^^  evidence  which  has  been  adduced  the  action  will  lie.  It- 
appears  that  the  sheriff's  ofiScer  had  some  doubts  whether  the 
goods  at  the  place  of  business  were  the  goods  of  Law  and  Smithy 
and  wrote  to  Eeal's  solicitors  to  ask  for  an  interview.  The  sheriff's 
ofScer  did  not  see  the  solicitors,  but  he  saw  their  managing  clerk, 
with  whom  he  had  a  conyersation.  The  sheriff's  officer  told  him 
of  some  prior  proceedings  in  another  action  in  which  Smith  and 
Law  had  made  an  admission  that  the  goods  at  the  place  of 
business  were  the  property  of  Smith  and  Law.  This  being  com- 
municated to  the  clerk  he  said  that  he  thought  they  were  in  a 
position  to  prove  that  Law  had  a  share  in  the  brewery,  and  that  • 
the  officer  had  better  seize  there.  The  first  question  was,  whether 
this  amounted  to  a  direction  by  Eeal's  solicitor  to  the  sheriff  to 
seize  the  goods  at  the  brewery.  On  one  side  it  was  contegaded 
that  it  was  a  directioui  and  that  the  sheriff  acted  on  that  direc- 
tion; on  the  other  side  it  was  said  that  it  o&l^  mjioimtedr.to 
advice,  and  the  sheriff  acted  on  his  own  authority.  The. judge 
who  tried  the  action  did  not  leave  the  question  to 'the  gnry  but 
directed  a  nonsuit,  being  of  opinion  that  if  what,  i was  said  by 
the  clerk  did  amount  to  a  direction  to  the  sheriff,  it.wias  bevond 
the  scope  of  the  solicitor's  authority  to  give  such  direction. 
Therefore  there  are  two  questions  for  our  consideration.  First, 
was  there  sufficient  evidence  to  go  to  the  jury  on  the  question 
whether  what  the  derk  said  amounted  to  a  direction  to  the  sheriff 
to  seize  the  goods,  or  was  the  evidence  so  slight  that  no  rational  - 
being  would  be  influenced  by  it?  Secondly,  assuming^  tfaitt theire 
was  a  direction  to  the  sheriff  on  the  part  of  the  sdiidtor,  would 
his  client  be  answerable  for  it  ?  Now  as  to  the  first  point,  I  think 
there  was  sufficient  evidence  to  go  to  the  jury.  This  clearly 
depends  upon  the  mode  in  which  the  words  were  spoken ;  it  does 
not  follow  that  the  words,  **  you  had  better  seize  the  goods,"  were 
intended  to  mean  **  you  must  seize  them,"  but  they  might  have 
meant  that.  It  seems  to  me  that  if  there  had  Jbeen  no  question 
of  law  behind,  the  meaning  and  effect  of  the  words  used  ought  to 
haye  been  left  to  the  jury ;  and  I  am  glad  to  see  that  Pollock,  B., 
who  tried  the  case  appears  to  have  been  of  the  same  opinion,  and 
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that  he  would  have  left  that  question  to  the  jury  if  it  had  not       1882 
been  for  the  point  of  law.  *  Smith 

We  must  now^  therefore,  oonsider  the  point  of  law.  In  the  first  ^^^^ 
place  it  18  dear  that  on  principle  a  man  is  liable  for  another's  j^^j^j^. 
tortions  act  if  he  expressly  directs  him  to  do  it,  or  if  he  employs 
that  other  person  as  his  agent,  and  the  act  complained  of  is 
within  the  scope  of  the  agent's  authority.  I  agree  that  the  Court 
ought  to  be  very  careful  how  it  extends  the  doctrine  *^  respondeat 
fifuperior."  It  has  been  carried  in  our  law  very  far  indeed.  I 
think  quite  far  enough.  If  I  had  to  enact  a  law  upon  the  subject, 
I  doubt  whether  I  should  carry  it  so  far.  What  we  have  to  find 
out  is  what  is  the  extent  of  the  authority  of  a  solicitor  who  is 
employed  by  a  plaintiff  in  an  action.  Now  it  is  clear  that  it  is  no 
part  of  his  duty  to  interfere  with  the  sheriff  in  the  performance  of 
his  duty.  It  is  the  sheriff's  duty  to  levy  execution  on  the  goods 
of  the  judgment  debtor.  If  therefore  the  solicitor  interferes,  and 
directs  the  sheriff  to  levy  on  the  goods  of  another  person,  he  is 
answerable  on  the  same  principle  as  any  one  else  who  directs  a 
trespass.  Though  the  sheriff  is  an  officer  of  the  law  he  is  liable  if 
he  commits  a  trespass,  and  any  one  who  joins  in  the  trespass  is 
equally  liable.  But  why  should  it  be  assumed  that  it  is  within 
the  scope  of  the  solicitor's  duty  to  give  verbal  directions  to  the 
sheriff  as  to  the  proper  execution  of  his  writ?  It  is  not  the 
province  of  the  solicitor  to  interfere  with  the  sheriff.  The  sheriff 
must  ascertain  himself  whether  the  goods  he  seizes  are  the 
judgment  debtor's  goods. 

Is  there  then  any  case  which  decides  that  it  is  within  the 
ordinary  duty  of  a  solicitor  to  give  directions  to  the  sheriff  as  to 
the  ownership  of  the  particular  goods  he  is  about  to  seize  ?  I  am 
aware  of  no  such  case.  Two  of  the  learned  judges  in  the  Court 
below  said  that  they  had  searched  and  had  not  been  able  to  find 
any,  and  none  have  been  cited  before  us  in  argument.  There  is, 
however,  the  case  which  has  been  referred  to,  decided  by  the  full 
Court  of  Common  Fleas  in  1843,  Jarmain  v.  Hooper,  (1)  That  case 
is  not  technically  binding  on  the  Court  of  Appeal,  but  whether 
rightly  or  wrongly  decided,  it  was  decided  nearly  forty  years  ago, 
and  has  never  been  questioned  since.  It  has  been  frequently 
(1)  6  Man.  &  G.  827. 
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1882  cited  and  commented  on,  and  has  got  into  the  text-books,  and 
Smith  the  Court  of  Appeal  oaght  not  now  to  disturb  it.  There  ar& 
^^  two  classes  of  cases,  which  must  be  distinguished.  Where  an  old 
case  is  contrary  to  the  principles  of  the  general  law  the  Court  of 
Appeal  ought  not  to  shrink  from  overruling  it  even  after  a  con- 
siderable lapse  of  time.  But  when  an  old  decided  case  has  made 
the  law  on  a  particular  subject,  the  Court  of  Appeal  ought  not  to 
interfere  with  it,  because  people  have  considered  it  as  establish- 
ing the  law  and  have  acted  upon  it.  In  the  present  instance  the 
decided  case  made  the  law  as  to  the  scope  of  a  solicitor's  authority. 
No  one  could  ^  tell  a  priori  how  far  a  solicitor's  authority  in  an 
action  would  extend.  It  depends  very  much  upon  the  custom  of 
the  profession  what  is  within,  or  what  is  not  within,  a  solicitor's 
authority.  Therefore,  when  we  have  a  case  deciding  that  a  par- 
ticular thing  is  within  the  scope  of  a  solicitor's  authority,  which 
had  not  been  so  considered  before,  that  makes  it  within  the  scope 
of  his  authority,  and  unless  questioned  at  the  time,  it  ought  not 
to  be  afterwards  interfered  with. 

That  being  so^  we  must  consider  what  it  was  that  was  held  in 
that  case  to  be  within  the  scope  of  the  solicitor's  authority.  The 
solicitor  had  indorsed  on  the  writ  something  which  the  Court 
held  to  be  a  direction  to  the  sheriff  to  seize  the  goods  of  somebody 
who  was  not  the  execution  debtor.  It  was  in  this  form.  **  The 
defendant  is  an  upholsterer  and  bill  broker,  and  resides  at  No.  3, 
Prospect  Place,"  &c.  The  person  named  Joseph  Jarmain  residing 
there  was  not  the  judgment  debtor,  and  the  sheriff  was  misled  by 
this  direction,  and  seized  the  goods  of  the  wrong  person.  The 
question  in  the  case  was  whether  the  execution  creditor  was 
bound  by  this  direction  by  his  solicitor,  and  the  Court  held  that 
he  was  bound. 

The  judges  say  (1) :  ''  It  appears  to  us  that  the  direction 
given  by  the  attorney  is  a  direction  given  by  an  agent  within  the 
scope  of  his  authority  and  binds  the  principal.  The  attorney  has 
the  general  conduct  of  the  cause ;  he  is  the  only  person  with  whom 
the  sheriff  has  communication ;  and  in  taking  a  step  essentially 
necessary  for  the  benefit  of  his  client,  that  is  for  obtaining  the 
fruit  of  his  judgment,  we  think  he  cannot  be  held  to  have 
(1)  6  Man.  &  G.  at  p.  819. 
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acted  beyond  his  authority,  though  he  has  miscarried  in  its 
execution."  SmimT 

It  was  the  duty  of  the  solicitor  to  indorse  the  writ,  but  the  ^J^;^ 
judges  do  not  say  that  if  he  had  given  a  subsequent  direction  by 
parol,  it  would  have  been  within  the  scope  of  his  authority.  It 
was  his  duty  to  fill  up  the  indorsement  of  the  writ,  because  he  was 
taking  a  step  essential  to  the  benefit  of  his  client  in  obtaining 
the  fruits  of  his  judgment.  Therefore,  if  he  miscarried,  he  could 
not  be  taken  to  have  acted  beyond  the  scope  of  his  authority,  and 
the  client  was  botmd  by  his  act.  But  we  should  be  doiog  wrong 
in  extending  the  scope  of  the  solicitor's  authority  to  giving  verbal 
directions  to  the  sherifi^,  eitlier  himself  or  by  his  clerk. 

Mr.  Addison  urged  the  general  convenience  of  making  the 
dient  liable  in  such  a  case.  But  I  am  not  satisfied  that  it  would 
be  for  the  general  convenience.  The  rule  appears  to  me  hard 
enough  on  the  client  to  make  him  liable  for  all  the  mistakes 
which  his  solicitor  may  make  within  the  scope  of  his  authority, 
without  making  him  liable  for  acts  beyond  the  solicitor's  duty.  A 
person  whose  goods  are  wrongly  seized  by  direction  of  the  solicitor 
has  a  remedy  against  the  sheriff,  though,  of  course,  that  may  be 
barred  in  the  discretion  of  the  Court,  and  also  against  the  solicitor, 
and  I  think  that  is  a  sufScient  indemnity,  without  making  the 
execution  creditor  himself  liable.  The  decision  of  the  Divisional 
Court  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

LiNDLEY,  L«  J.  I  am  of  the  same  opinion.  If  no  question  of 
law  had  been  behind,  I  should  have  thought  there  was  evidence 
of  a  direction  to  the  sheriff,  and  that  it  would  have  been  the  duty 
of  the  judge  to  take  the  opinion  of  the  jury  upon  the  question, 
and  I  think  he  would  have  done  so  if  he  had  not  taken  the  view 
which  he  did  upon  the  question  of  law. 

Then  as  to  the  question  of  law.  It  is  this :  is  the  defendant 
liable  for  the  act  of  the  sheriff  if  done  under  the  direction  of  his 
solicitor  ?  Assuming  that  the  solicitor  by  his  clerk  told  the  sheriff 
to  seize  the  goods  in  the  wrong  place,  is  the  execution  creditor 
responsible  for  the  wrongful  act  ?  It  is  the  duty  of  a  solicitor  to 
conduct  the  action  in  the  ordinary  way,  and  if  his  client  obtains 
judgment  it  is  his  duty  to  do  such  acts  as  may  be  necessary  to 
Vol.  IX.  2  B  2 
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1882  obtam  the  fruits  of  the  judgment.  If  a  fi.  fa.  is  necessary  he  must 
Sim'u  issue  it,  and  make  the  proper  indorsement  on  the  writ ;  and  if  he 
KeIl  t^^^Qs  &  mistake  in  so  doing  his  client  is  responsible*  That  is  the 
decision  in  Jarmain  v.  Hooper.  (1)  I  have  often  had  occasion  to 
consider  that  case,  and  I  do  not  think  it  has  been  shaken  by  any 
subsequent  decision.  Whatever  objections  to  it  may  have  been 
felt  by  some  judges,  it  has  been  taken  as  good  law,  and  has  beeur 
constantly  acted  upon.  But  we  are  now  asked  to  extend  the 
doctrine  there  laid  down  beyond  what  has  been  done  by  any 
other  case.  We  are  asked  to  hold  that  the  execution  creditor  ia 
liable  for  the  wrongful  act  of  the  sheriff  in  consequence  of  some 
verbal  advice  or  direction  given  by  his  solicitor's  derk  to  the 
sheriff's  officers.  It  is  not  within  a  solicitor's  authority  to  tell  the 
sheriff  how  to  perform  his  duty.  It  is  the  sheriff's  business  to  find 
oat  what  goods  to  seize,  and  if  he  seizes  the  goods  of  the  wrongs 
person  such  person  has  his  remedy  against  the  sheriff;  but  upon 
what  principle  can  the  innocent  execution  creditor  be  made  liable  ? 
His  solicitor  is  not  his  agent  for  the  purpose  of  giving  verbal 
directions  to  the  sheriff  as  distinguished  from  directions  on  the- 
writ  itself.  I  therefore  agree  that  this  appeal  must  be  dismissed 
with  costs. 

BowEN,  L.J.,  not  having  heard  the  whole  argument,  took  no- 
part  in  the  judgment. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Nash,  Chester,  Mayhew,  dt  Go, for  JB.  (?. 
Lawson,  Manchester. 

Solicitors  for  defendant :  Hare  dt  Co.,  for  Heywood  <&  Sons,, 
Manchester. 

(1)  6  Man.  &  G.  827. 

M.  W. 
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CLARK  &  SON  V.  OULLEN  and  Anotheb.  1882 

Pmdice — Jitdgment  against  Firm — Partners — Action  on  Judgment —  •"'"^  *"• 

Execution— Order  XLIL  r.  8. 

Where  judgment  has  been  recovered  ag^nst  a  partnership  firm  in  the  name  of 
the  firm,  the  plaintiff  may  bring  an  action  on  the  judgment  agunst  the  indivi- 
dual members  of  the  firm,  and  is  not  conBned  to  the  remedy  given  by  Order  XLII. 
r.  8,  "with  respect  to  the  issue  of  execution. 

Deiiubbeb  to  a  statement  of  claim. 

The  statement  of  claim  alleged  that  the  plaintiffs  snpplied  goods 
to  a  firm  of  ''Shand  &  Co.,"  and  on  the  20th  March,  1882,  re- 
covered judgment  against  "  Shand  &  Co."  for  269Z.,  the  price  of 
the  goods,  which  judgment  remained  wholly  dne  and  unsatisfied ; 
that  the  defendants  in  the  present  action  were  partners  in  the 
firm  of  **  Shand  &  Co."  under  an  agreement  dated  the  Slst  of 
August)  1880,  and  that  on  the  20th  of  September,  1881,  the  whole 
of  the  stock  and  effects  of  the  business  of  **  Shand  &  Co."  were 
sold  by  auction  under  the  direction  of  the  defendants,  who  re- 
ceived the  proceeds  of  such  sale,  and  there  were  then  no  assets  of 
the  firm  of  *'  Shand  &  Co."  to  answer  the  judgment. 

The  plaintiffs  claimed  (1)  a  declaration  that  the  defendants 
were  jointly  and  severally  liable  for  the  debts  of  Shand  &  Co. ; 
(2)  that  the  defendants  might  be  ordered  jointly  and  severally 
to  pay  to  the  plaintiffs  the  amount  of  the  judgment  with  interest. 

The  defendants  demurred  to  the  whole  statement  of  claim  on 
the  grounds  that  the  judgment  sued  on  was  not  a  judgment 
against  the  defendants,  and  that  the  remedy  of  the  plaintiffs  (if 
any)  was  under  Order  XLIL  r.  8. 

Issue  was  joined  on  the  demurrer. 

Shortty  for  the  defendants,  in  support  of  the  demurrer.  By 
Order  XLII.  r.  8,  a  special  mode  is  provided  of  proceeding  where 
a  party  who  has  obtained  judgment  against  a  firm  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as  being  a 
member  of  the  firm,  and  no  other  mode  can  be  resorted  to: 
Jaekson  v.  Litchfield  (1) ;  judgment  of  Brett,  L.  J.  (2) 

(1)  8  a  B.  D.  474.  (2)  8  Q.  B.  D.  at  p.  478. 
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1882  [Mathew,  J.     The  Lord  Justice's  remarks  are  only  with 

CLAra~"  respect  to  issuing  execution.] 

The  intention  of  the  legislature  is  to  compel  the  plaintiff  to 
obtain  the  special  leave  of  the  Court,  and  a  direction  (if  necessary) 
as  to  the  manner  in  which  the  issue  of  liability  should  be  tried, 
before  proceeding  upon  his  judgment  against  members  of  the 
firm. 

Oore,  for  the  plaintiffs,  was  not  heard. 

FoLLOCK,  B.  I  should  be  sorry  not  to  give  full  effect  to  a 
useful  rule  of  procedure,  but  I  can  see  no  good  ground  for  deciding 
that  a  plaintiff,  who  has  recovered  judgment  against  a  firm,  is 
confined  to  the  remedy  given  by  r.  8  of  Order  XLII.  I  am  of 
opinion  that  the  plaintiff  may  still  do  that  which,  before  the  Judica- 
ture Acts,  he  could  do  in  the  Court  of  Chancery  without  any  special 
leave  of  the  Court.  There  is  no  authority  to  support  the  con- 
tention for  the  defendants.  In  Jackson  v.  Litehfidd  (1)  the  plaintiff, 
having  issued  his  writ  against  a  partnership  firm  in  the  name  of 
the  firm,  moved  to  enter  judgment  against  a  person  whom  he  had 
discovered  to  be  a  member  of  the  firm,  and  who  had  not  appeared 
to  the  writ.  Upon  that  Lord  Justice  Brett  said  that  the  only 
mode  of  putting  the  judgment  into  execution  was  by  proceeding 
under  r.  8.  In  that  case  James  Litchfield  was  admittedly  a 
member  of  the  firm,  but  in  the  present  case  there  is  no  such  ad- 
mission by  the  defendants^  who  are  entitled  to  defend  the  action 
on  the  judgment  on  the  ground  that  they  are  not  members.  I 
am  of  opinion,  therefore,  that  the  observations  of  Lord  Justice 
Brett  have  no  application  in  this  case,  and  that  there  should  be 
judgment  for  the  plaintiffs  on  the  demurrer. 

Mathew,  J.    I  am  of  the  same  opinion. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Harper  &  Baitcoek, 
Solicitors  for  defendants :  Oarr,  Fulton,  db  Carr. 


(1)  8  Q.  B.  D.  474. 


W.  A. 


YOL.  IX.  QUEEN'S  BENCH  DIVISION.  357 


GRIFFITHS  V.  THE  EARL  OF  DUDLEY.  1882 
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Master  cmd  Servant — Negligence — Common  Employment — Employers^  LiahUiiy  . 
Act,  1880  (43  A  44  Vict  c.  42),  s.  l^Oontract  by  Workman  not  to  recover 
Compensation  under  the  Act^  whether  Valid — Contract  against  Public 
Policy — Injury  resulting  in  Death-^Lord  CampbdCs  Act  (9  <fe  10  Vict, 
c.  ^Z)— Widow  of  Workman^  whether  bound  by  his  Contract  not  to  claim 
Compensation, 

It  is  competent  to  a  workman  to  contract  with  his  employer  not  to  claim 
compensation  for  personal  injuries  unier  the  Employers*  Liability  Act,  1880. 

By  s.  1  of  the  Employers'  Liability  Act,  1680,  where  personal  injury  is  caused 
to  a  workman  in  certain  specified  cases,  the  workman,  or,  in  case  the  injury 
results  in  death,  his  l^al  personal  representatives  and  any  person  entitled  in  case 
of  death  "  shall  have  the  same  right  of  compensation  and  remedies  against  the 
employer  as  if  the  workman  bad  not  been  a  workman  of,  nor  in  the  service  of,  the 
employer,  nor  engaged  in  his  work." 

A  workman  having  contracted  with  his  employer  for  himself  and  his  represen- 
tatives, and  any  person  entitled  in  case  of  death,  not  to  claim  any  compensation 
tinder  the  Act  for  personal  injury  whether  resulting  in  death  or  not : — 

Beldf  that  s.  1  only  affected  the  contract  of  service  so  far  as  to  negative  the 
implication  of  an  agreement  by  the  workman  to  bear  the  risks  of  the  employ- 
ment, and  therefore  did  not  render  the  workman's  express  contract  not  to  claim 
compensation  invalid. 

Ileldj  also,  that  the  contract  was  not  against  public  policy,  and  that  the  work- 
man's widow,  suing  for  damages  under  Lord  Campbell's  Act,  was  bound  by  it. 

Action  in  the  Dadley  County  Conrt,  brought  under  the 
Employers'  Liability  Act,  1880,  to  recover  a  sum  of  1501.  as  com- 
pensation for  the  death  of  H.  Griffiths.  The  plaintiff  sued  as 
widow  of  H.  Griffiths. 

The  material  facts  appearing  on  the  judge's  notes  were  as 
follows : — 

fiL  Griffiths,  a  workman  in  the  employment  of  the  defendant 
at  one  of  his  collieries^  was  killed  through  falling  from  a  ^*  bowk," 
iu  which  he  was  being  drawn  up  the  pit  shaft.  It  was  admitted 
that  the  accident  happened  by  reason  of  a  defect  in  the  condition 
of  an  indicator  used  for  the  purpose  of  telling  the  driver  of  the 
winding  engine  when  the  ''  bowk  "  had  reached  the  top  of  the  pit, 
and  it  was  also  admitted  that  the  defect  arose  from,  and  was  not 
discovered  or  remedied  owing  to,  the  negligence  of  an  inspector 
of  machinery  also  in  the  defendant's  employment,  and  entrusted 
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1882        by  the  defendant  with  the  duty  of  seeing  that  the  machinery  and 

~Grippiths~  plant  were  in  proper  condition. 

Tb«  Bam.  op  ^^  ^^^  ^^^  ^^  *^®  passing  of  the  Employers'  Liability  Act 
Dudley,  there  existed  at  all  the  defendant's  collieries  a  benefit  society  or 
club  called  the  ^  field  box.'*  A  fund  was  raised  by  levying  weekly 
contributions  from  the  workmen,  which  contributions  were  deducted 
from  their  wages,  and  the  defendant  himself  oontribated  to  the 
**  field  box  "  a  gross  sum  equal  to  the  amount  of  the  total  contri- 
butions from  the  workmen.  One  of  the  benefits  derived  from  the 
**  field  box  "  by  the  workmen  was  an  allowance  to  the  widow  and 
family  in  the  case  of  a  workman  being  killed  in  the  course  of  his 
employment.  The  payments  made  out  of  the  fund  were  volun- 
tary payments  at  the  discretion  of  the  defendant's  agents  who 
managed  the  **  field  box."  On  the  Ist  of  January,  1880,  the  day 
upon  which  the  Employers'  Liability  Act  came  into  force,  the 
defendant  caused  to  be  circulated  throughout  his  ooUieries  a 
printed  document  headed  ^'conditions  of  employment^"  which 
contained  stipulations  that  the  persons  employed  at  the  colliery 
must  be,  and  continue  to  be,  during  such  employment  ordinary 
members  of  the  colliery  club  or  Permanent  Belief  Society  under 
its  then  present  or  any  future  name ;  that  the  employer  should 
be,  and  continue  to  be,  an  honorary  member  of  the  society,  and 
should  subscribe  thereto  not  less  than  theretofore ;  that,  in  consi- 
deration of  such  payment  by  the  employer,  and  of  being  employed 
at  the  colliery,  and  as  part  of  the  terms  of  employment,  every 
person  so  employed  undertook  for  himself  and  his  representatives, 
and  any  person  entitled  in  case  of  his  death,  to  look  to  the  funds 
of  the  society  alone  under  the  rules  and  constitution  thereof  for 
compensation  in  case  of  injury  sustained  in  such  employment, 
whether  resulting  in  death  or  not ;  and  that  neither  the  employer, 
nor  any  other  person  in  his  employment,  whether  a  fellow  servant 
or  not,  should  be  liable  in  respect  of  any  defect,  negligence,  act, 
or  omission  under  the  Employers'  Liability  Act,  1880,  or  other- 
wise, or  in  respect  of  any  negligence  occasioning  soeh  injury ; 
that  the  contract  should  remain  in  force  and  operate  as  a  contract 
between  the  workman  and  the  owner  for  the  time  being  of  the 
colliery,  so  long  as  the  workman  continued  to  be  employed  at  the 
colliery. 
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This  document  was  posted  in  the  workmen's  hovelBy  and  in        1882 
various  oonspicnoos  places  in  and  about  the  collieries.   H.  GrifBiths    Gbufithb 
read  Itnd  commented  on  it^  and  continued  to  work  as  usual,  and  j^^  gl^^  q, 
paid  his  weekly  contribution  to  the  *^  field  box  "  up  to  the  time  of     ^ui>i^- 
'his  death. 

The  only  defence  set  up  at  the  trial  was  founded  upon  the 
eyidence  relating  to  this  contract,  and  Griffiths'  adherence 
thereto. 

The  county  court  judge  held  that  the  deceased  could  not  con- 
tract himself  out  of  the  proyisions  of  the  Employers'  Liability 
Act,  1880,  so  as  to  bind  his  widow  in  case  of  death  resulting  from 
injuries  received  in  his  employment ;  that  the  contract  was  bad 
for  want  of  mutuality  and  consideration ;  that  it  was  void  as  being 
4igainst  public  policy,  and  gave  judgment  for  the  plaintiff. 

A  rule  nisi  was  obtained  for  the  defendant  calling  on  the 
iplaintiff  to  shew  cause  why  judgment  should  not  be  entered  for 
the  disfbndant,  or  a  new  trial  be  had,  on  the  grounds  of  misdirection 
^and  error  in  law  in  the  judge's  ruling. 

Jelft  Q.C.  {KestSej  with  him),  shewed  cause. 

First,  the  deceased  had  no  power  to  bind  his  widow  by  his 
'Contract  not  to  claim  compensation  under  the  Employers'  Liability 
Act»  1880.  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93)  gives  a 
separate  and  independent  right  to  the  widow  and  children  of  a 
person  killed,  which  did  not  exist  at  common  law.  It  is  a  right 
whoUy  separate  from  any  right  existing  in  the  deceased's  repre- 
sentatives to  recover  for  injuries  to  his  personal  estate.  The 
'27  &  128  Yict.  c.  96,  does  no  more  than  alter  the  machinery  by 
which  the  right  given  by  Lord  Campbell's  Act  may  be  enforced, 
by  pMividing  that  in  certain  events  the  persons  beneficially  inte- 
rested may  sue  in  place  of  the  representatives  of  the  estate.  The 
Employers'  Liability  Act  must  therefore  be  construed  with  respect 
to  tWo  causes  of  action ;  1,  where  a  workman  receives^  injuries 
and  survives,  and,  2,  where  the  injury  results  in  death.  It  is 
submitted  that  the  decision  in  Bead  v.  Qreat  Eastern  By.  Co.  (1) 
is  inconsistent  with  the  decisions  in  the  later  cases  of  Bradshaw 

(1)  Law  Rep.  3  Q.  B.  oo5. 


360  QUEEN'S  BENCH  DIVISION.  YOL.  IX. 

1882        y.  Laneouhire  and  Yorkshire  By.  Co.  (1)  and  Leggott  v.  Qreat 
Gbiffxthb    Northern  By.  Co.  (2) 
The  Eabl  of     Secondly,  the  contract  made  by  the  deceased  with  the  defendant 
Dudley,     ^^s  Yoid  as  being  against  public  policy.    If  it  was  competent  to 
the  deceased  to  contract  that  he  would  not  himself  take  advan- 
tage of  the  benefits  conferred  by  the  Employers'  Liability  Act^  it 
is  against  public  policy  that  he  should  be  able  to  deprive  his 
widow  and  children  of  the  benefits  the  legislature  has  conferred 
upon  them. 

Thirdly,  upon  the  true  construction  of  s.  1  of  the  Employers' 
Liability  Act^  1880,  it  is  not  competent  to  a  workman  to  con- 
tract himself  out  of  the  provisions  of  the  Act.  The  language  is 
express  that  in  the  five  cases  enumerated  in  the  section  the  work- 
man **  shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a  workman 
of|  nor  in  the  service  of  the  employer,  nor  engaged  in  his  work." 
The  Act  therefore  sweeps  away  the  contract  of  service  for  the 
purpose  of  allowing  the  workman  to  claim  compensation,  and 
where,  as  in  the  present  case,  the  contract  not  to  claim  compensa- 
tion under  the  Act  is  inseparable  from  the  contract  of  service,  the 
whole  contract  is  destroyed  for  that  purpose.  It  may  be  conceded 
that  a  workman's  contract  that  the  master  shall  not  be  liable  for 
negligence  might  be  binding  if  made  outside  the  character  of 
servant,  and  therefore  separable  from  the  contract  of  service,  as  in 
the  case  of  a  servant  employed  by  day  only,  and  allowed  to  sleep 
on  the  employer's  premises  at  night.  Whether  the  legislature  by 
the  Employers'  Liability  Act,  1880,  intended  to  strike  at  the 
doctrine  of  Priestley  v.  Fowler  (3)  or  that  of  WUs<m  v.  Menry  (4) 
the  natural  sense  of  the  language  used  in  s.  1  is  large  enough  to 
embrace  all  contracts  of  service.  The  words  are  express  that  the 
workman  shall  have  the  same  rights  as  if  no  service  existed.  The 
object  of  the  statute  being  to  compel  the  employer  to  protect  his 
workmen,  it  is  a  natural  provision  that  the  employer  should  be 
prohibited  from  bargaining  with  a  workman  against  the  operation 
of  the  Act,  and  the  fact  that  Lord  Campbell's  Act  may  be  resorted 

(1)  Law  Rep.  10  C.  P.  189.  (3)  3  M.  &  W.  1. 

(2)  1  Q.  B.  D.  599.  (4)  Law  Rep.  1  H.  L.,  Sc.  326. 
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to  strengthens  that  view  of  the  legislature's  intention.    Freedom       1882 
of  contract  has  been  interfered  with,  for  the  protection  of  certain    QBSFwvsna 
classes  of  persons,  by  varioas  statates,  and  the  legislalare  must  be  J^^  ^^  ^^ 
taken  to  have  interfered  with  it  here  for  the  protection  of  workmen      Dudlet. 
and  their  families. 

[The  point  that  Griffiths*  contract  was  void  for  want  of  mnta- 
ality  and  consideration  was  abandoned.] 

R  T.  Beid^  supported  the  rule.  If  the  third  contention  made 
for  the  plaintiff  be  well  founded,  it  follows  that  by  no  contract 
could  a  workman  bind  himself  not  to  claim  compensation  under 
the  Employers'  Liability  Act,  1880»  If  he  received  increased 
wages  for  a  length  of  time  in  order  to  cover  the  risk  of  being  in- 
jured in  his  employment,  he  would  still,  when  an  injury  happened 
to  him,  be  entitled  to  recover  damages  under  the  Act  in  addition 
to  the  increase  of  wages  he  had  already  received.  Where  the 
legislature  has  thought  fit  to  interfere  with  freedom  of  contract 
very  strong  and  express  words  have  been  used,  as  in  the  Truck 
Act  (1  &  2  Wm.  4,  c.  37),  the  Ground  Game  Act,  1880  (43  &  44 
Vict.  c.  47),  and  the  Land  Law  (Ireland)  Act,  1881  (44  &  45 
Vict.  c.  49).  It  is  strange  if  the  Employers'  Liability  Act,  1880, 
has  done  by  inference  that  for  which  in  all  other  cases  such  strong 
and  express  words  have  been  considered  necessary.  The  argu- 
ment for  the  plaintiff  assumes  that  the  person  claiming  compen- 
sation must  be  upon  the  employer's  premises  and  injured  there, 
but  if  the  Act  sweeps  away  the  contract  in  the  way  suggested  the 
person  claiming  compensation  would  haVe  no  right  to  be  there ; 
he  would  be  a  mere  trespasser  and  not  entitled  to  any  compensa- 
tion in  the  character  of  a  workman  under  a  contract  of  employ- 
ment. The  purpose  of  the  Act  is  clear ;  when  it  was  passed  the 
law  was  that  a  person  injured  through  the  negligence  of  another, 
or  of  his  servant,  was  entitled  to  damages  unless  the  defence  of 
common  employment  was  set  up ;  in  that  case  the  defendant  was 
held  to  have  impliedly  contracted  that  the  employer  should  not 
be  liable.  The  Act  only  provides  that  in  the  five  specified  cases 
the  workman  or  his  representatives  shall  have  the  same  right  of 
action  as  if  he  had  not  been  a  workman,  i.e.,  as  if  there  was  no 
such  ioQplied  contract.    No  sufficient  reason  can  be  suggested  for 
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1882        importing  into  tike  Act  a  restriction  on  freedom  of  contract  which 
Griffiths    is  not  imposed  by  express  words. 
Thr  Earl  of     t^®  ^^  ^^^  required  to  argue  the  other  points  raised  for  the 
buDLET.     plaintiff.] 

Field,  J.  This  case  is  an  important  one,  as  it  is  of  course  very 
desirable  that  there  should  be  no  uncertainty  with  regard  to  the 
construction  of  the  Employers'  Liability  Act  The  plaintiff  is  suing, 
not  as  administratrix  of  her  husband,  but  as  his  widow,  to  recover 
under  Lord  CSampbeirs  Act  pecuniary  loss  sustained  by  her  through 
her  husband's  death.  The  Employers'  Liability  Act  was  passed  to 
obviate  the  injustice  to  workmen  that  employers  should  escape 
liability  where  persons  having  superintendence  and  control  in  the 
employment  were  guilty  of  negligence  causing  injury  to  the  work- 
men. The  employer  was,  before  the  passing  of  the  Act,  clearly 
liable  where  he  himself  was  guilty  of  negligence.  It  is  also  clear 
now  that  for  the  negligence  of  a  fellow  workman  not  coming 
within  any  of  the  classes  of  persons  specified  in  the  Act  the 
employer  is  not  liable.  But  before  the  passing  of  the  Act  WiUcm 
V.  Merry  (1)  had  decided  that  where  the  injury  was  caused  through 
the  negligence  of  a  superior  person  in  the  employment,  the  work- 
man could  recover  no  damages  from  their  common  employer. 
The  object  of  the  Act  was  to  get  rid  of  the  inference  arising  from 
the  fact  of  common  employment  with  respect  to  injuries  caused 
by  any  persons  belonging  to  the  specified  classes.  If  therefore 
the  person  injured  in  the  present  case  had  not  made  the  contract 
which  is  relied  on  to  exempt  the  defendant  from  liability,  he 
would  himself,  during  his  lifetime,  clearly  have  been  entitled  to 
recover.  It  is  also  clear  that  the  terms  of  the  contract  do 
expressly  stipulate  that  the  workmen  shall  not  look  to  the  de« 
fendant  for  compensation  for  any  injury  received  in  the  employ- 
ment, and  that  the  deceased  accepted  the  employment  and  was 
willing  to  continue  working  on*those  terms.  There  is  no  suggestion 
that  the  contract  was  induced  by  fraud,  or  by  force,  or  made  under 
duress,  and  it  was  not  a  naked  bargain  made  without  consideration, 
for  the  defendant  contributed  an  amount  to  the  club  equal  to  the 
wh(de  amount  of  contributions  from  the  workmen.    I  am  unable 

•  (1)  Law  Rep.  1  II.  L.,  Sc.  .".2G. 
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to  conoar  in  the  view  taken  by  the  learned  county  court  judge  of  1882 
these  facts  and  of  the  statute.  He  held  that  the  contract  was  GainrrBB 
against  public  policy.  It  is  at  least  doubtful  whether,  where  a  r^^^  £;^^  ^^ 
contract  is  said  to  be  void  as  against  public  policy,  some  public  Dublby. 
policy  which  affects  all  society  is  not  meant.  Here  the  interest 
of  the  employed  only  would  be  affected.  It  is  said  that  the 
intention  of  the  legislature  to  protect  workmen  against  imprudent 
bargains  will  be  frustrated  if  contracts  like  this  one  are  allowed  to 
stand.  I  should  say  that  workmen  as  a  rule  were  perfectly  com- 
petent to  make  reasonable  bargains  for  themselves.  At  all  events, 
I  think  the  present  one  is  quite  consistent  with  public  policy.  The 
KX>unty  court  judge  also  held  that  the  deceased  could  not  contract 
so  as  to  bind  his  widow  and  bar  her  right  to  sue.  It  is  urged  that, 
.  although  a  man  can  bind  the  representatives  of  his  estate  by  his 
contracts,  the  widow  obtains  a  new  and  independent  right  by 
virtue  of  Lord  Campbell's  Act.  There  is  no  doubt  that  the 
subsequent  Act,  27  &  28  Vict.  c.  95,  gives  her  a  right  to  sue, 
independently  of  her  character  as  her  husband's  representative. 
She  is  entitled  to  sue  if  the  personal  representatives  do  not  sue 
within  six  months,  but  the  statute  only  supplies  a  mode  of  pro- 
<^edure.  The  executors  might  take  a  different  view  from  the 
widow  and  decline  to  bring  an  action,  and  in  that  case  she  is 
entitled  to  bring  one,  but  she  gains  no  new  cause  of  action. 
Bead  v.  Oreat  Eastern  By.  Co.  (1)  is  a  clear  decision  that  Lord 
Campbell's  Act  did  not  give  any  new  cause  of  action,  but  only 
substituted  the  right  of  the  representative  to  sue  in  the  place 
of  the  right  which  the  deceased  himself  would  have  had  if  he  had 
survived. 

The  last  point  raised  for  the  plaintiff  was  one  suggested  by 
myself.  But  I  think  the  Court  would  be  construing  the  Em- 
ployers' Liability  Act  too  narrowly  if  the  construction  which  I 
suggested  as  a  possible  one  were  placed  upon  s.  !•  At  the  time  of 
the  passing  of  the  Act  the  law  stood  thus :  It  was  an  implied  term 
of  the  contract  between  employer  and  workman  that  the  latter 
should  not  recover  damages  if  he  was  injured  by  the  negligence 
of  a  person  in  the  common  employment  Then  the  effect  of  s.  1 
was  to  do  away  with  that  implied  term.  The  workman  is  obliged 
(1)  Law  Rep.  3  Q.  B.  555. 
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1882  to  rely  upon  the  contract  of  seryice;  bat  for  that  contract  he 
GBiTFrrHs  ^onld  have  no  right  of  action  at  all ;  he  is  only  entitled  to  be 
Tot  Eabl  or  ^P^^  ^^®  employer's  premises  by  virtue  of  it.  I  think  the  Court 
Dudley,  should  take  a  broad  view  of  the  construction  of  the  Act»  having 
regard  to  the  intention  of  the  legislature.  I  do  not  think  the 
words  of  the  Act  go  far  enough  to  compel  the  construction  that 
the  express  contract  by  the  workman  against  the  operation  of  the 
Act  should  not  take  effect  In  all  the  cases  referred  to  in  argu- 
ment, in  which  the  legislature  has  intended  to  enact  that  a  person 
shall  not  be  allowed  to  contract  himself  out  of  an  Act  of  Par- 
liament, very  express  words  have  been  nsed.  As  a  general  rule 
entire  freedom  of  contract  has  been  preserved ;  it  has  only  been 
interfered  with  in  order  to  obviate  great  public  injustice.  It  is 
legitimate  to  see  what  would  be  the  consequences  if  the  construc- 
tion contended  for  by  the  plaintiff's  counsel  prevailed,  because,  if 
injustice  would  result,  it  is  unlikely  the  legislature  intended  that 
construction.  I  think  great  injustice  would  result^  because  the 
workman  might  obtain  the  benefit  of  the  contract  for  years  in  the 
form  of  higher  wages  to  cover  the  risk  of  injury,  and  then  claim 
full  additional  compensation  when  he  was  injured. 

The  strongest  argument  suggested  in  favour  of  the  contention 
for  the  plaintiff  is  the  desire  of  the  legislature  to  protect  workmen. 
Protection  has  been  afforded  them  against  late  hours  of  work, 
unfenced  machinery,  the  employment  of  children  in  manufactories, 
and  in  other  instances.  If  it  could  be  shewn  in  the  present  case 
tbat  large  classes  of  workmen  would  be  deprived  of  the  protection 
which  the  legislature  intended  to  give  them  by  a  decision  that 
they  could  contract  themselves  out  of  the  provisions  of  the  Em- 
ployers' Liability  Act,  a  strong  argument  against  that  construction 
would  be  afforded.  But  that  cannot  be  shewn.  I  am  of  opinion, 
therefore,  that  this  rule  should  be  made  absolute  to  enter  judg- 
ment for  the  defendant. 

Cave,  J.  I  am  of  the  same  opinion.  The  main  question  is 
whether  or  not  a  workman  can  contract  himself  or  his  representa- 
tives out  of  the  benefits  of  the  Employers'  Liability  Act  The 
plaintiflTs  husband  did  so  contract  himself;  it  is  said  that  the 
contract  was  against  public  policy.    No  authority  has  been  cited 
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in  support  of  that  proposition,  and  I  can  see  no  reason  why  snch  a        1882 
contract  should  be  against  public  policy.    I  should  not  hold  it  to    Gbifftths 
be  so,  and  thus  interfere  with  freedom  of  contract,  unless  the  case  ip^^  ^]^  ^ 
were  clearly  brought  within  the  principle  of  the  decisions  as  to     Dudley. 
the  contracts  which  are  against  public  policy.  It  was  argued  that, 
whether  or  not  the  deceased  could  have  bargained  away  his  own 
right  to  recover  damages,  he  could  not  bai^ain  away  the  right  of 
his  family  under  Lord  Oampbell's  Act.     That  Act  was  passed 
because  it  was  thought  a  hardship  that,  where  a  man  sustained 
personal  injuries,  and  died  without  haying  himself  recovered  com- 
pensation, leaving  behind  him  persons  in  certain  degrees  of 
relationship,  those  persons  should  not  be  entitled  to  bring  an 
action.    Bead  v.  Oreai  Eastern  By.  Co.  (1)  has  decided  that  the 
Act  gives  no  new  cause  of  action  to  the  relations,  but  only  a  right 
in  substitution  for  the  right  of  action  which  the  deceased  would 
have  had  if  he  had  survived.    We  are  bound  by  that  decision ; 
and  the  cases  cited  by  Mr.  Jelf  are  not  in  conflict  with  it. 

As  to  the  last  point,  I  agree  that  the  language  of  s.  1  of  the 
Employers'  Liability  Act  has  not  been  felicitously  chosen.  Taking 
the  language  in  its  apparently  literal  sense  the  plaintiff  must 
be  regarded  as  a  stranger.  If  he  is  to  be  taken  as  not  being  a 
workman  of,  nor  in  the  service  of,  the  employer,  nor  engaged  in 
his  work,  it  follows  that  he  is  on  the  premises  as  a  trespasser  or 
bare  licensee.  He  is  not  there  under  contract,  nor  in  the  per- 
formance of  any  work  in  which  the  employer  and  he  are  mutually 
interested,  so  that  in  the  majority  of  cases  no  action  could  be 
maintained.  But  I  think  the  real  meaning  of  the  legislature  is 
this:  as  far  back  as  the  date  of  the  decision  in  Priestley  v. 
Fowler  (2)  the  law  was  that  the  workman  could  not  recover  for 
injuries  sustained  by  him  through  the  negligence  of  a  fellow 
servant.  In  Priestley  v.  Fowler  (2)  this  rule  was  said  to  be 
founded  upon  an  implied  contract  between  master  and  workman, 
that  the  master  should  not  be  liable.  The  Courts  of  Common 
Law  have  always  felt  hesitation  in  holding  that  there  could  be 
any  right  of  action  otherwise  than  arising  out  of  contract  or  tort. 
They  therefore  applied  the  doctrme  of  implied  contract — the 
effect  of  which,  so  far  as  a  man's  legal  liability  was  concerned, 
(1)  Law  Rep.  3  Q.  B.  556.  (2)  3  M.  &  W.  1. 
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1882        was  much  the  same  as  if  there  had  been  an  express  contract.  The 
GBmTTBs    doctrine  was  extended  bj  Wiban  y.  Merry  (1)  to  injories  caosed 
Tbb  Earl  of  ^  ^  Workman  by  a  foreman  or  person  occupying  a  position  of 
DuBLBT.     saperintendence   in  the  same  employment.     The   Employers'^ 
LiabUity  Act  was  passed  to  remove  the  difficulty  arising  from  the 
decision  in  Wiban  r.  Merry.  (1)    The  effect  of  it  is  that  the 
workman  may  bring  his  action  in  five  specified  cases,  and  the  em> 
ployer  shall  not  be  able  to  say  in  answer  that  the  plaintiff  occu- 
pied the  position  of  workman  in  his  service,  and  must  therefore 
be  taken  to  have  impliedly  contracted  not  to  hold  the  employer 
liable.    In  other  words  the  legal  result  of  the  plaintiff  being  a 
workman  shall  not  be  that  he  has  impliedly  contracted  to  bear 
the  risks  of  the  employment. 

Bttle  absolute  to  enter  judgment  for 
the  defendant. 

Solicitors  for  plaintiff:  Stokee  dk  Bobinaon,  for  W.  Waidronf 
Brierly  HiM. 
Solicitors  for  defendant :  Benbow,  SdUweU^  &  Tryon. 

W.A. 


May  23.  [IN  THE  COURT  OF  APPEAL.] 

ALLCOCK  V.  MOORHOUSE. 

Landlord  and  Tenant-^Auignment  cf  Yearly  Tenancy'-AMiffnment  qf  Sever- 
sion — Action  hy  Assignee  of  Beversion  against  original  Tenant — Privity 
—4  Ann  c.  16,  ».  9  [Revised  Ed.  Statutes,  vol.  ii.p.  128]— 8  &  9  Viet,  c  106, 
8.  e  [lievised  Ed.  Statutes,  vd.  ix.  p.  968]. 

S.  made  a  parol  demiBe  of  a  tenement  to  M.  from  year  to  year  at  a  rent  M. 
by  deed  assigned  all  his  estate,  interest,  and  term  in  the  tenement  to  a  third  party, 
but  S.  refused  to  accept  the  third  party  as  his  tenant.  Afterwards  S.  assigned 
his  reversion  to  the  plaintiffs,  who  never  accepted  the  third  party  as  their  tenant, 
and  brought  an  action  against  M.  for  rent  in  arrear  :-^ 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  as  no  estate 
remained  in  M.  after  his  assignment  of  his  yearly  tenancy,  the  Statute  4  Ann 
c.  16,  8.  9,  did  not  apply ;  that  there  was  no  privity  of  estate  or  of  contract 
between  the  plaintiffs  and  M.,  and  therefore  the  action  could  not  be  maintained. 

AonOK  for  rent 

At  the  trial  before  Pollock,  B.,  at  the  Manchester  Winter 
(1)  Law  Rep.  1  H.  L.,  Sc  326. 
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Assizes,  1882,  it  appeared  that  for  some  years  preyioos  to  Decern-        1^2 
ber,  1878,  the  defendant  J.  Moorhouse  had  been  tenant  from  year     Allcocx 
to  year  of  certain  houses  in  Camden  Place,  Manchester,  under  a  mooruoise. 
parol  demise  from  Cornelius  Shier,  at  an  annual  rent  amounting 
altogether  to  150Z. 

By  an  indenture  dated  the  lith  of  December,  1878,  in  con- 
sideration of  36001.,  the  defendant  assigned  the  goodwill  of  his 
business  of  a  manufacturer  of  mineml  waters,  with  his  stock-in- 
trade,  ''and  all  his  tenant's  interest  in  the  said  houses,  and  all  his 
estate,  rights  interest,  and  term  in  the  said  premises,"  to  S.  Swan 
and  W.  Hadwen,  their  executors,  administrators,  and  assigns. 

Messrs.  Swan  and  Hadwen  accordingly  entered  into  possession 
of  the  houses. 

On  the  15th  of  November,  1871,  Shier  conveyed  all  his  estate  ' 
in  the  houses  to  the  plaintiffs,  who  were  the  trustees  of  the  Man- 
chester Temperance  Permanent  Building   Society,  by  way  of 
mortgage,  to  cover  his  subscriptions  to  the  amount  of  23001. 

On  the  15th  of  December,  1879,  this  mortgage  was  vacated, 
and  a  fresh  mortage  of  the  houses  was  executed  by  Shier  to  the 
plaintifib  to  the  same  effect 

Shier  never  accepted  Messrs.  Swan  and  Hadwen  as  his  tenants. 
They  paid  him  the  rent  to  Michaelmas,  1879,  but  the  receipts 
were  made  out  to  J.  Moorhouse.  A  question  had  arisen  as  to  the 
liability  of  the  tenant  to  restore  the  premises,  which  were  dilapi- 
dated, and  Shier  wished  to  retain  Moorhouse  as  his  tenant  as  tilie 
more  responsible  person. 

No  rent  was  ever  paid  to  the  plaintiffs,  nor  was  any  attornment 
made  to  them. 

On  the  28rd  of  September,  1881,  the  plaintiffs  commenced  the 
present  action  against  Moorhouse,  claiming  the  arrears  of  rent 
since  Michaelmas,  1879. 

The  learned  judge  nonsuited  the  plaintiffs.. 

A  rule  having  been  obtained  calling  on  the  defendant  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial 
granted, 

March  16.    Ambrose,  Q.C,  and  jB.  Henn  Collins,  shewed  cause. 
ChiUy,  Q.(7.,  and  S.  Hall,  supported  the  rule. 
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1882  Mathew,  J.     I  am  of  opinion  that  this  role  must  be  dis- 

^  AuuxxjK     charged.    I  regret  to  have  to  give  way  to  a  technical  objection 

MooBHoiffiB.  ^  ^^  ^^^^*  because  it  seems  to  me  that  if  this  action  had  been 

brought  in  the  name  of  Shier  the  defendant  would  have  been 

liable. 

But,  as  against  that  consideration,  it  appears  that  the  parties 
have  gone  down  to  trial  under  the  impression  that  the  question  to 
be  determined  was  whether  Moorhouse  ever  had  ceased  to  be 
tenant  of  the  property.  Having  failed  in  establishing  that,  then 
the  other  attempt  has  been  made  to  make  Moorhouse  liable  by  a 
different  route.  That  attempt  appears  to  me  not  to  have  succeeded. 
It  is  a  parol  contract,  therefore  the  statute  of  Henry  YIII.  does 
not  apply.    That  appears  to  me  to  be  admitted. 

Then  it  is  said  that  the  statute  of  Anne  relieved  the  plaintiffs 
of  all  difficulty  on  that  subject.  It  is  said  that  Shier  being  the 
owner  of  this  reversion,  and  Shier  subsequently  assigning  his  rever- 
sion to  AUcock  and  others,  who  are  the  plaintiffs,  thereupon 
without  any  attornment  the  plaintiffs  became  entitled  to  any  right 
issuing  out  of  the  property.  By  the  time  that  the  plaintiffs 
claimed  this  rent  Moorhouse  had  ceased  to  be  a  tenant  of  the 
property,  and  some  persons  who  appear  to  have  been  his  assignees 
had  taken  his  place.  I  think  the  statute  of  Anne  has  no  operation 
as  regards  Moorhouse.  It  would  have  an  operation  possibly  as 
affects  the  assignees.  Therefore  the  attempt  to  make  out  the 
defendant  liable  I  regret  to  say  must  fail.  I  am  of  opinion 
that  the  nonsuit  entered  was  right,  and  that  it  cannot  be  set 
asida 

Cave,  J.  I  am  of  the  same  opinion,  and  to  my  mind  after  the 
discussion  which  this  case  has  undergone  it  is  very  clear.  To  sue 
for  rent  there  must  be  one  of  two  things,  either  privity  of  estate 
or  privity  of  contract.  In  this  case  there  certainly  was  no  privity 
of  estate,  for  the  defendant  had  assigned  all  his  interest  in  the 
property  to  the  present  tenants  before  the  reversion  was  conveyed 
to  the  plaintiffs. 

Now  the  statute  of  Anne  I  think  has  nothing  at  all  to  do  with 
the  case,  for  it  seems  to  me,  upon  the  language  of  it,  quite  clear 
that  it  only  provides  that  where  there  is  privity  of  estate  no 
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attOTnment  shall  be  neoessarj  in    order  to  vest  the  right  of       1882 


Alloogi( 


actioD. 

Then  is  there  priyity  of  contract  ?  Clearly  not  The  contract  ^  ^' 
here  was  a  parol  contract  with  Shier,  and  parol  contracts  do  not 
ran  with  the  reversion.  So  that  there  being  neither  privity  of 
estate  nor  privity  of  contract  it  seems  to  me  that  the  plaintiffs 
are  not  entitled  to  maintain  this  action  against  the  present 
defendant 

As  regards  what  might  have  been  the  case  if  Shier  had  been 
made  plaintiff,  I  should  rather  prefer  not  to  express  an  opinion. 
I  understand  an  application  was  made  to  the  learned  judge  at 
the  trial,  which  in  the  exercise  of  his  discretion  he  did  not  see 
fit  to  comply  with.  I  do  not  know  what  might  have  been 
proved  if  that  had  been  done,  but  of  course  looking  at  the  fact 
that  Moorhouse  had  been  some  time  out  of  possession,  it  is  quite 
possible  that  a  case  may  have  been  set  up  of  surrender  by 
operation  of  law  and  an  agreement  to  accept  the  existing  tenants 
in  place  of  Moorhouse. 

The  plaintiffs  appealed. 

May  23.  Charles,  Q.a,  and  8.  EaU  {GhMy,  Q.C,  with  them),  for 
the  plaintiffii.  The  tenancy  of  Moorhouse  was  never  determined, 
his  tenancy  was  a  yearly  tenancy  created  by  parol,  and  the 
32  Hen.  8,  c.  34,  has  no  application.  But  the  subsequent  statute 
4  Anne,  c.  16,  does  apply.  There  was  sufficient  interest  left  in 
Moorhouse  after  his  assignment  to  Swan  and  Hadwen  to  satisfy 
the  words  of  the  statute.  The  relation  of  landlord  and  tenant 
still  remained.  Shier  could  have  sued  Moorhouse  for  use  and 
occupation  notwithstanding  Moorhouse's  assignment :  Waddilove 
V.  Bamelt  (1) ;  Shine  v.  BiOm  (2) ;  Qibsm  v.  Eirh  (3) :  Comyns' 
Digest,  Debt  (E.)  The  assignee  of  the  reversion  by  force  of  the 
statute  stands  in  the  same  relation  to  Moorhouse  as  Shier  did. 
A  yearly  tenancy  differs  from  an  ordinary  term.  It  is  only  a 
tenancy  for  one  year  with  a  contract  for  a  future  tenancy  on  the 
same  terma  The  tenant  cannot  assign  it  like  an  ordinary  term. 
He  still  remains  tenant  to  the  original  lessor  until  his  estate  is 
(1)  4  DowL  347.  (2)  1  Jr.  L.  Rep.  C.  L.  277. 

(3)  1  Q.  B.  850. 
Vol.  IX.  2  0  2 
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1882       determined  by  the  lessor  accepting  the  new  tenant :  EBicti  y. 
▲lloook     Johnton.  (1) 

M0OBHOU8E.       AmbroBe^  Q.O.,  and  B.  Henn  CoUins,  for  the  defendant,  were 
not  called  on. 

Jessel,  M.B.  This  is  an  appeal  from  a  judgment  of  the  Divi- 
sional Conrt  sustaining  the  nonsnit  which  had  been  directed 
by  the  jndge  at  the  trial.  I  am*  entirely  of  the  same  opinion  as 
to  the  point  nnder  discussion.  This  point  has  been  argned  before 
US  as  well  as  a  great  many  others  which  it  is  not  necessary  now  to 
decide. 

Moorhonse  was  tenant  from  year  to  year  nnder  a  parol  demise ; 
he  assigned  his  estate,  right,  interest^  and  term  in  the  premises  by 
deed  to  Messrs.  Swan  and  Hadwen.    From  that  time  he  ceased  to 
have  any  estate  or  interest  in  the  property ;  but  it  was  alleged  that 
he  was  still  nnder  a  liability  to  Shier,  because  Shier  had  refused  to 
accept  the  assignees  as  his  tenants.    I  assume  that  he  remained 
still  liable  to  Shier,  though  I  am  not  prepared  to  decide  that  he 
did  so  remain,  when  Shier  assigned  his  reversion  by  way  of  mort- 
gage to  the  plaintiffs.    The  plaintiffs  bring  this  action  against 
Moorhonse  who  has  never  attorned  to  them.    Assuming  then  for 
the  sake  of  argument  that  Shier  would  hare  had  a  right  of  action 
against  Moorhonse,  it  does  not  follow  that  the  plaintiffs  have  a 
right  of  action  against  him.    They  are  the  assignees  of  Shier*8 
estate,  not  of  any  contract  with  him.    The  question  is  whether 
any  right  of  action  was  given  them  by  the  statute  4  Anne,  c  16. 
Before  that  statute  they  certainly  could  not  have  maintained  an 
action  against  Moorhonse.     But  did  that  statute  give  any  such 
right?    Sect  9  enacted  that  '^all  grants  and  conveyances  of  any 
reversions  or  rents  or  of  the  reversion  or  remainder  of  any  mes- 
suages or  lands  shall  be  good  and  effectual  to  all  intents  and 
purposes  without  any  attornment  of  the  tenants  of  any  such 
reyersions,  or  of  the  land  out  of  which  such  rent  shall  be  issuing, 
or  of  the  particular  tenants  upon  whose  particular  estates  any 
such  reyersions  or  remainders  shall  and  may  be  expectant  and 
depending  as  if  their  attornment  had  been  had  and  made/'    Can 
these  words  apply  to  a  person  who  has  no  particular  estate  in  the 
(1)  UwRep.2Q.B.  120. 
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land  ?    In  my  opinion  it  is  quite  clear  that  Moorboose  had  no 
particular  estate,  and  that  the  statute  did  not  apply  to  such  a     ALunoK- 

Then  it  was  argued  that  assuming  that  Moorhouse  had  no  estate 
left  in  him,  he  was  still,  as  between  himself  and  Shier,  liable  for 
the  rent  and  for  use  and  occupation.  Bat  if  so  he  would  be 
L'able  on  his  contract  and  not  in  respect  of  any  estate.  The 
<sases  only  decide  that  in  certain  circumstances  a  man  may  remain 
liable  to  his  lessor  after  he  has  parted  with  his  estate. 

Then  it  is  said  that  a  yearly  tenancy  is  not  like  an  ordinary 
term,  but  is  an  estate  for  a  year  pins  a  contract  for  a  continuance 
of  the  occupation  which  is  not  assignable  at  Common  Law.  I 
think  it  would  have  been  assignable  at  Common  Law.  It  is  a 
term  altogether  of  a  peculiar  kind.  It  is  either  a  present  or  a 
futore  interest  in  the  land,  and  as  such  is  assignable,  if  not  at 
Common  Law,  at  all  events  under  the  statute  8  &  9  Vict.  c.  106, 
«•  6.  If  it  is  a  present  interest  it  is  assignable  at  Common  Law ; 
if  a  fature  interest  it  is  assignable  under  that  statute.  The  result 
is  that  Moorhouse  had  no  particular  estate  in  him  on  which  any 
reversion  or  remainder  was  expectant  or  depending;  therefore 
the  statute  of  Anne  has  no  application.  The  appeal  must  be 
dismissed  with  oosts. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  The  question 
whether  this  action  is  maintainable  depends  upon  the  9th  section 
of  the  statute  4  Anne,  c  16.  Mr.  Charles  argued  that  Moorhouse 
after  his  assignment  was  still  to  some  extent  tenant  to  Shier. 
The  first  contention  was  this.  The  plaintifis  try  to  make  out 
by  certain  authorities  that  Shier  could  still  have  maintained  an 
action  of  debt  for  use  and  occupation  against  Moorhouse,  and  that 
possibly  may  be  so ;  and  Shine  y.  DiUon  (1)  was  cit^  to  show 
that  Moorhouse  still  occupies  the  land,  and  that  he  is  liable  for 
the  rent  But  Shine  y.  Dillon  (1)  does  not  shew  this.  The  ratio 
decidendi  in  that  case  was  that  an  action  on  contract  was  main- 
tainable against  the  original  tenant ;  not  that  he  was  liable  in 
respect  of  his  estate,  but  that  he  was  liable  in  contract  None  of 
the  cases  which  haye  been  cited  shew  that  Moorhouse  had  any 

(1)  llr.L.  Rep.aL.277. 

2  C  2  X 
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1882       estate  left  in  him  after  his  assignment.    When  once  it  is  established 

Alloook  "  that  Moorhonse  had  no  estate  or  interest  in  the  land,  the  statute 

MooBQBousB.  ^^  Anne  has  no  application.    I  am  of  opinion  that  the  Divisional 

Court  was  right.    There  is  neither  privity  of  estate  nor  privity 

of  contract  between  the  plaintiffs  and  Moorhouse. 

Appeal  diimissed. 

Solicitors  for  plaintiffs :  Cooper  A  Sons,  Manchester, 
SoUdtors  for  defendant :  PritcJiardf  EnglefieU^  db  Co^  for  W^ 
Mann,  Manchester. 

M.  W. 


M^V  PN  THE  OOUBT  OF  APPEAL.] 

THOMPSON  V.  FARRER. 

Ship^Deienium  of  British  Ship^**  Unfit  to  proceed  to  Sea  without  teruus 

Banger  to  Euman  Life  " — "  BeawnMe  and  Probable  Cavsefor  Promsioual 

Betentian  of  Ship  *'^Merchant  Shipping  Act,  1876  (39  A  40  Vict.  c.  60\ 

«•.  6, 10.     _ 

The  plaintiff  was  the  owner  of  a  British  ehip  named  the  Z.,  which  was  at  the 

British  port  of  S^  and  was  intended  to  be  employed  in  the  foreign  cattle  trade. 

Certain  snrveyors  of  the  Board  of  Trade  reported  in  doubtful  terms  that  owing  to 

her  unusual  proportions  the  L.  was  an  unsafe  ship.    The  Board  of  Trade  thereupon 

ordered  the  L,  to  be  provisionally  detained.   A  court  of  survey  was  held  as  to  the> 

condition  of  the  X.,and  the  membera  thereof  reported  that  the  L.  was  not  unsafe, 

and  that  she  ought  not  to  have  been  detained.    The  L,  was  accordingly  released. 

The  plaintiff  then  brought  an  action  against  the  secretary  of  the  Boaid  of  Trade 

to  recover  compensation  for  the  loss  to  him  by  reason  of  the  provisional  detentioc. 

At  the  trial  it  was  admitted  that  the  L,  was  a  safe  ship.   The  judge  in  substance 

directed  the  jury  to  consider  whether  it  was  reasonable  in  the  Board  of  Trade  to^ 

detain  the  X.  for  survey  without  a  direct  affirmation  by  their  surveyora  that  in 

their  opinion  she  was  unsafe  :— 

ffeld,  a  misdirection ;  for  the  proper  question  to  be  left  to  the  jury  was  whether 
the  facts  with  regard  to  the  L,  as  she  lay  at  S.,  which  would  have  been  apparent 
to  a  person  of  ordinary  skill  on  examining  her  and  inquiring  about  her,  would 
have  given  him  reasonable  and  probable  cause  to  suspect  her  safety  and  to  detain 
her  for  survey  and  inquiry. 

Action  against  the  secretary  of  the  Board  of  Trade  to  reeorer 
compensation  for  the  provisional  detention  of  the  plaintiff's  ship, 
the  City  of  Limerick. 

The  facts  are  sufficiently  stated  in  the  judgment  of  Brett,  L.  J.,, 
hereinafter  set  forth. 


V. 

Fabbeb. 
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May  20,  25,  26.     Charles  Rumtt,  Q.O.,  and  Gainsfard  Bruce,        1882 
for  the  plaintiff.  Thompson 

Sir  H.  James,  A.G.,  and  Gidly,  Q.O.  {B.  8.  Wright,  with  them), 
for  the  defendant. 

The  following  cases  were  cited  in  the  coarse  of  the  argument:  as 
to  the  meaning  of  the  phrase  ''reasonable  and  probable  cause:" 
Micks  y.  Faulkner  (1) ;  as  to  whether  the  question  of  the  esdstenoe 
of  reasonable  and  probable  cause  can  be  a  question  for  the  deter- 
mination of  a  jury :  Bums  v.  Nawdl.  (2) 

Cur.  adv.  vuU. 

July  1.    The  following  judgments  were  deliyered : — 

Bbett,  L. J.  In  this  case  the  plaintiff  was  the  owner  of  an 
iron  steamship,  the  City  of  Limerick.  In  the  autumn  of  1880  the 
ahip  was  at  Sunderland,  preparing  to  proceed  with  an  ordinary 
cargo  to  America  and  to  return  with  a  cargo  partly  consisting  of 
cattle.  Whilst  the  ship  was  thus  preparing  to  carry  out  such 
purposes,  the  officials  at  Sunderland  of  the  Board  of  Trade  com- 
municated with  the  Board  in  London.  In  the  result  the  ship  was 
provisionally  detained  under  the  Merchant  Shipping  Act  Amend- 
ment Act^  1876,  by  an  order  of  the  Board  of  Trade.  Afterwards, 
under  the  same  statute,  a  court  of  survey  was  held  before  Mr. 
Bothery  and  others,  who  held  and  reported  as  follows:  ''The 
conclusion,  then,  to  which  we  have  come  is,  that  whether  we  look 
to  the  outward  or  to  the  homeward  voyage  this  vessel  is  not  unfit 
to  proceed  to  sea  without  serious  damage  to  human  life,  having 
regard  to  the  nature  of  the  service  for  which  she  is  intended,  and 
that  consequently  the  Board  of  Trade  officers  had  no  right  to 
detain  her.  Under  these  circumstances  we  have  no  option  but 
to  order  the  vessel  to  be  released  forthwith."  The  vessel  was 
accordingly  released.  The  present  action  was  then  brought  by 
the  plaintiff  in  order  to  recover  compensation  for  the  loss  to  him 
by  reason  of  the  provisional  detention.  The  case  was  tried  before 
the  Lord  Chief  Justice  and  a  special  jury  at  Liverpool.  The  jury 
found  for  the  plaintiff.  A  motion  was  made  in  a  Divisional  Court 
for  a  new  trial  for  misdirection,  and  as  for  a  verdict  against  the 

(1)  8  Q.  B.  D.  167.  (2)  5  Q.  B.  D.  444. 
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1888,       weight  of  the  evidence.    Field,  J.,  and  North,  J.,  refased  to  grant 
Thcxmpson    a  ^^*    -^  ^^  ^i<s^  ^^  afterwards  granted  in  this  Oourt,  and 
Fabbol     ^V^^  shewing  cause  the  case  was  exhanstively  argued  before  my 
Brother  Cotton  and  myself. 

At  the  trial  before  Lord  Coleridge,  C.J.,  it  was  admitted,  for 
the  purpose  of  that  trial,  that  the  ship  was  in  fact  a  safe  ship  for 
the  proposed  voyages  both  out  and  home.  The  following  facts,, 
amoDg&t  others,  were  given  in  evidence :  first,  as  to  the  construc- 
tion and  former  use  of  the  ship,  evidence  in  accordance  with  the 
statement  of  fact  contained  in  the  judgment  or  report  of  Mr. 
Bothery  ;  then  certain  letters  from  ofScers  of  the  Board  of  Trade 
at  Sunderland  to  officers  of  the  Board  in  London  to  the  following 
effect :  on  the  21st  of  April,  1881,  Mr.  Mills,  a  surveyor  of  the 
Board  stationed  at  Sunderland,  wrote  to  the  assistant  secretary 
in  London.  **  City  of  Limerick.  An  application  has  been  made 
for  a  passenger  certificate:  She  has  been  until  recently  a  vessel 
with  two  decks  and  a  spar  deck.  Her  present  owners  have  now 
fitted  her  with  an  additional  awning  deck  about  four-fifths  of  her 
length.  The  ship  presents  a  curious  and  abnormal  appearance, 
and  a  question  arises  in  the  minds  of  the  surveyors  and  with 
myself  how  far  su6h  a  superstructure  on  a  vessel  of  already  great 
depth  and  small  breadth  detracts  from  her  seaworthiness.  I 
therefore  beg  to  submit  that  it  is  a  case  wherein  the  opinion 
of  the  consultative  staff  should  be  taken.  The  case  is  urgent,  a» 
the  vessel  is  soon  to  leave  Sunderland  for  America.^'  A  minute 
was  made  on  this  report  by  Captain  Sir  Digby  Murray,  an  official 
of  the  Board.  ^'I  should  advise  that  we  absolutely  decline  to 
grant  this  vessel  a  passenger  certificate.  There  still  remains  the 
question  whether  we  are  to  permit  her  to  proceed  to  sea  or 
whether  we  oug&t  not  to  detain  her  as  unsafe.  We  should  send 
Mr.  Wilmshurst,  &'e.,  to  survey."  On  the  28th  of  April,  Messrs. 
Mills  &  Wilmshurst  made  a  joint  report:  '*  We  have  now  in- 
spected this  vessel,  &c.  Above  the  spar  deck  is  now  being  added 
the  frames,  beams,  planks,  &c.,  for  a  further  deck  covering  or 
platform,  extending  about  four-fifths  of  the  vessel's  length,  for 
the  conveyance  of  cattle,  &c.  The  following  considerations  arise^ 
&C.,  as  to  whether  from  the  great  depth  to  breadth  and  the 
danger  of  the  top  structure  getting  partly  filled  with  water,  the 
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ship  is  in  sach  condition  as  that  she  mny  be  allowed  to  sail  on  a  1S82 
sea  voyage.  We  think  it  is  possible  with  special  loading  and  pro-  TBOMsmm^ 
yisions  that  she  may  be  made  safe  to  leave  the  United  £[ingdom ;  ^  ^ 
bnt  she  will  n^ithont  donbt  be  dangerous  when  loaded  in  a  usaal 
method  or  with  cattle  upon  the  upper  deck.  We  therefore 
suggest  the  desirability  of  the  Board  leaving  the  responsibility  of 
such  an  altogether  exceptional  case  upon  a  court  of  survey."  Upon 
this  the  following  minutes  were  made  in  London :  *'  Our  duty  is 
clear.  Instruct  Mr.  Mills  that  we  have  received  his  joint  report, 
and  we  understand  that  he  will  detain  this  ship  if  she  attempts  to 
proceed  to  sea.  That  being  sojie  should  take  care  that  the  steps 
he  takes  are  eflfectual."  And  by  the  President  of  the  Board,  ^^I 
approve  of  what  has  been  done.  The  owner  may  be  told  that  the 
Board  of  Trade  nvill  not  take  the  responsibility  of  allowing  a  ship 
of  such  unusual  dimensions  to  go  to  sea  without  further  inquiry." 
On  the  2nd  of  May  Mr.  Mills  wrote :  '^  May  I  respectfully  suggest 
that  others  of  the  Board's  staff  who  have  experience  of  the  trade 
this  vessel  is  intended  fur  should  be  sent  to  see  her  at  once  ?  The 
case  is  a  heavy  one  for  me  to  be  left  with  alone;  besides  the 
opinions  of  Mr.  Wilmshurat  and  myself  as  given  ia  our  report 
might  not  be  in  accord  with  that  of  others."  JIvidenoe  was  given 
that  the  ship  had  formerly  brought  cattle  on  deck  horn  America 
coveted  or  protected  by  a  movable  wooden  awning  or  shed,  and 
that  shortly  before  May,  1881,  the  plaintiff  had  replaced  this  by 
a  permanent  structure  said  to  be  lighter,  made  partly  of  iron  and 
partly  of  wood,,  to  act  as  a  shed  or  an.  awning  for  cattle,  and  that 
the  ship  was  intended  to  bring  cattle  on  deck  in  such  shed  from 
America  to  England  on  a  homeward  voyage.  The  ship  was 
provisionally  detained  on  the  14th  of  May.  By  a  report  dated 
the  16th  of  May,  .signed  by  Mr.  Wilmshnrst^  principal  surveyor 
of  iron  vessels^  by  Laslett,  Brown,  and  Pazton,  shipwright  sur- 
veyors, and  by  Yyvyan,  nautical  surveyor,  the  grounds  of  the 
provisional  detention  were  stated  to  be  ^improper  construction, 
Yi&y  unusual  proportions,*'  and  aftw  giving  the  length,  breadth, 
and  depth  of  the  ship  there  was  a  statement  that  these  formed 
^a  proportion  unknown  in  the  merchant  service  in  any  other 
yessel.''  The  Lord  Chief  Justice  left  the  following  questions 
to  the  jury:  1.  Had  the  Board  of  Trade,  when  the  detention 
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1882  order  was  issned,  reason  to  believe  that  the  Oity  oflAmeriek  was 
"THOMPflOK  unsafe  for  the  oatward  voyage  or  for  the  homeward  voyage  ?— 
_  >-  A*  No,  to  both  branches  of  the  qaestion.  2.  Was  she  unsafe  in 
point  of  fact  on  the  voyage  to  New  York? — A.  No.  3.  Was  the 
Viiy  of  Limerick  unsafe  for  the  voyage  from  New  York  to  England 
if  loaded  with  an  ordinary  cargo  of  American  produce,  indnding 
as  part  of  the  cargo  600  head  of  cattle  on  the  main  or  upper 
deck? — ^A.  No.  4.  Was  there  an  absence  of  reasonable  and 
probable  cause,  by  reason  of  the  condition  of  the  ship  or  the 
act  or  default  of  the  owners,  for  the  provisional  detention  of  the 
ship  by  the  Board  of  Trade  ? — A.  Yes.  5.  From  what  date  was 
the  ship  in  point  of  fact  detained  ? — ^A.  From  the  14th  of  May  to 
the  11th  of  June. 

The  Lord  Ohief  Justice,  in  summing  up  the  case  to  the  jury, 
thus  explained  the  4th  question :  *^  You  would  expect  to  find,  as 
in  my  judgment  you  do  find,  that  where  there  is  a  bon&  fide  and 
honest  action  on  the  part  of  that  great  department  of  the  state,  if 
that  action  is  wrong,  and  in  a  particular  case  inflicts  hardship 
upon  an  individual,  that  individual  if  the  action  of  the  Board  of 
Trade  is  bon&  fide  and  has  been  upon  reasonable  grounds,  for  the 
general  benefit  must  suffer."  And  again:  ''The  true  question 
for  you  to  consider  is,  had  the  Board  of  Trade  at  the  time- when 
the  vessel  was  detained,  reason  to  believe  when  they  so  acted, 
that  the  vessel  was  unsafe  for  her  outward  or  her  homeward 
voyage  ?  The  true  question  is  what  was  present  to  their  minds 
when  they  did  detain."  And  still  more  clearly :  "  As  I  under- 
stand it,  and  I  think  rightly  understand,  therefore  Mr.  Mills  was 
wrongly  informed,  and  Mr.  Mills  wrongly  informed  the  Board  of 
Trade,  but  remember  in  my  view  the  question  is  not  whether  he 
wrongly  informed  the  Board  of  Trade,  but  whether  he  did  inform 
the  Board  of  Trade,  and  whether  it  was  reasonable  for  the  Board 
of  Trade  to  believe  what  he  informed  them."  **  The  Board  can 
only  go  by  the  reports  of  their  people,  and  so  long  as  they  have 
reason  to  trust  those  people  and  those  people  do  not  give  them 
reasons  to  doubt  the  trustworthiness  of  their  report,  or  give  them 
reason  to  doubt  that  they  can  be  relied  on,  I  do  not  see  why  they 
should  be  held  blameworthy  or  responsible  under  this  particular 
Act  of  Parliament."    The  learned  judge  then  left  it  to  the  jury 
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to  say  whether  the  letters  and  reports  of  Mr.  Mills  and  Mr.  Wilms-       1882 
hurst  did  give  the  Board  reasonable  ground  to  detain  the  ship.    THOjcpioar 
And  he  further  said  that  if  the  question  of  the  absence  of  reason-     p.,^;„ 
able  cause  was  for  him,  he  was  of  opinion  that  there  was  an 
absence  of  reasonable  cause.    The  ground  of  this  view  of  the 
learned  judge»  and  a  ground  which  he  left  to  the  jury  to  consider 
in  order  to  determine  their  verdict,  was  that  the  report  and  letters 
did  not  express  a  determined  opinion  of  Mr.  Mills  and  Mr.  Wilms- 
hurst  that  the  ship  was  unsafe ;  but  rather  seemed  to  avoid,  and 
in  his  view  did  avoid,  giving  such  an  opinion ;  and  that  it  was  not 
reasonable  for  the  Board  to  detain  the  ship  without  having  at 
least  a  definite  opinion  that  the  ship  was  unsafe. 

The  same  view  is  expressed  by  Field,  J.:  ^'I  think  there 
can  be  no  doubt  that  if  the  statements  of  the  surveyors  had  been 
direct  and  pointed  statements  of  fact,  even  although  mistaken, 
and  although  they  had  erroneously  supposed  that  that  was  a  deck 
which  was  not  a  deck,  and  that  that  which  was  meiely  a  supple- 
mentary alteration  was  a  new  construction,  or  that  that  which 
they  thought  added  7  feet  to  the  depth  of  the  ship  was,  with 
reference  to  the  question  whether  she  was  stable  or  not,  erroneous, 
still,  if  all  that  had  been  positively  stated  to  the  Board  of  Trade 
by  their  respective  officers,  whose  competency  was  not  at  all 
doubted,  and  they  had  taken  it  all  into  consideration,  however 
imfounded  or  erroneous  the  views  or  statements  of  facts  might 
have  been,  we  should  have  thought  that  there  would  have  been 
very  strong  evidence  indeed  to  shew  that  there  was  no  absence  of 
reasonable  and  probable  cause."  But  relying  on  the  same  point 
as  the  Lord  Chief  Justice,  namely,  that  the  surveyors  declined  to 
pledge  their  opinion  that  the  ship  was  unsafe,  he  states  that  he 
cannot  disagree  from  the  finding  that,  even  subject  to  the  manner 
of  leaving  the  question  to  the  jury,  there  was  an  absence  of 
reasonable  and  probable  cause. 

Upon  the  argument  before  us  many  points  were  raised.  In 
order  the  better  to  express  my  views  on  them,  I  think  it  well 
to  state  in  the  first  place  my  opinion  on  the  construction  of  the 
statute.  The  first  section  with  which  in  this  case  we  have  to 
deal  is  B.  6.  That  section  gives  poufer  to  the  Board  of  Trade,  a 
high  executive  state  department,  to  interfere  with  the  rights  of 
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1882  private  subjects  over  their  private  property.  It  would  be  antici- 
TBOMffOBr  paled  that  the  exercise  of  such  a  power  so  as  to  be  absolutely 
Fameb.  justified  in  the  end  would  be  expressly  confined  to  certain  limited 
cases :  in  other  words,  that  such  a  power  so  to  be  justified  would 
only  be  given  on  the  existence  of  certain  conditions.  And  so  we 
find  that  it  is  not  given  in  respect  of  every  British  ship,  but 
only  where  certain  conditions  exist  with  regard  to  a  British 
ship:  "Where  a  British  ship,  being  in  any  port  of  the  United 
Kingdom,  is  by  reason  of  the  defective  condition  of  her  hull, 
equipments,  or  machinery,  or  by  reason  of  overloading  or  im* 
proper  loading,  unfit  to  proceed  to  sea  without  serious  danger  to 
human  life,  having  regard  to  the  nature  of  the  service  for  which 
she  is  intended,  any  such  ship  (hereinafter  referred  to  as  'unsafe') 
may  be  provisionally  detained  for  the  purpose  of  being  surveyed 
and  either  finally  detained  or  released."  This  is  the  part  of  the 
enactment  whieh  gives  the  power;  the  remainder  of  the  septiou 
deals  with  the  manner  in  which  the  power  thus  given  is  to  be 
exercised.  The  power  then  is  not  given  with  regard  to  every 
British  ship.  The  enactment  is  not  that  an  absolutely  justified 
power  is  givei^  to  provisionally  detain  every  ship  which  the  Board 
of  Trade  has  reason  to  believe  is  unsafe.  If  that  be  the.  con- 
straetion,  then  all  this  first  part  of  the  section  has  no  effect,, 
and  therefore  no  practical  meaning.  The  only  ships  which,  cai^ 
justifiably  in  the  end  be  provisionally  detained,  according  to  this 
preliminary  part  of  the  section,  are  those  which  satisfy  the  condi- 
tion that  for  one  or  other  of  the  reasons  m^dtioned  they  are  unsafe. 
But  by  sub-sect.  I  '^  The  Board  of  Trade,  if  they  have  reason 
to  believe  on  complaint  or  otherwise  that  a  British  ship  is  unsafe,. 
may  provisionally  order  the  detention  of  the  ship  for  the  purpose 
of  being  surveyed.''  Here  a  power  is  given  to  the  Board  to  order 
the  provisional  detentioQ,  if  they  have  reason  to  believe,  &c. 
This  must  if  possible  be  read  so  as  not  to  destroy  the  immediately 
preceding  enactment.  The  only  way  to  read  the  two  enactmenta 
together  so  as  to  give.efiect  to  both  is  to  say  that  the  Board  mai^ 
detain  a  ship  if  they  have  reason  to  believe  she  is  unsafe  (they 
would  in  my  opinion  he  hound  by  their  duty  to  the  state  to  detain 
a  ship  if  they  had  reason,  to  believe  she  was  unsafe),  but  that  the 
Board  will  be  pvoved  by  the  result  to  have  detaii^ed  the  ship 
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unjnstifiably  as  against  the  owner,  even  provisioDallyy  if  in  fact       1S82 
the  ship  was  not  by  reason  of  one  of  the  mentioned  causes  unsafe    Thompson 
within  the  meaning  of  the  section.    I  would  remark  here  that  it         ^* 
is  perhaps  possible  that  a  ship  may  be  unsafe  within  the  meaning 
of  the  section  Jot  some  cause  other  than  one  of  the  causes  men- 
tioned in  the  section,  and  if  so,  such  a  ship,  though  unsafe,  could 
not  properly  be  provisionally  detained. 

A  question  was  raised  as  to  whether  the  consideration  of  safety, 
or  want  of  it,  must  be  confined  to  safety  or  want  of  it  on  an  out- 
ward voyage.  It  was  urged  that  it  must  be,  by  reason  of  the 
words,  "  unfit  to  proceed  to  sea,"  and  from  **  a  port  in  the  United 
Kingdom."  But  it  seems  to  me  that  the  words,  "  having  regard 
to  the  nature  of  the  serrice  for  which  she  is  intended/'  enlarge 
the  area  of  consideration.  If  for  any  part  of  the  service  for  which 
the  ship  is  intended  when  she  is  about  to  leave  a  port  in  the 
United  Kingdom,  such  service  to  be  fulfilled  before  her  return 
to  the  United  Kingdom,  she  would  be  unsafe,  it  seems  to  me  she 
ought  to  be  provisionally  and  finally  detained.  If  a  British  ship 
were  about  to  sail  in  ballast  to  the  Ohinoha  Islands  to  there  load 
and  bring  back  a  ctkvgo  of  guano,  and  she  would  be  unsafe  to 
Iraman  life  to  bring  back  such  a  cargo,  it  seems  to  me  that  she 
would  be  proceeding  to  sea  for  a  service  for  which  she  was  destined 
at  the  time  of  proceeding  to  sea,  and  for  the  performance  of  which 
service  she  would  be  an  unsafe  ship.  Or  if  a  British  ship  were 
under  charter  to  leave  a  British  port  in  ballast  to  proceed  to 
Spain  to  load  ore,  and  thence  to  proceed  to  some  other  couiitry,. 
it  seems  to  me  that  it  would  be  far  too  narrow  a  construction  of 
the  protection  to  human  life  intended  by  this  statute,  if  such  a 
ship  might  not  be  detained,  if  with  a  cargo  of  ore  she  woald  be 
unsafe  to  human  life :  she  would  be  about  to  proceed  to  sea  destined 
to  perform  a  service  for  whioh  she  would  be  unsafe.  Sub-s.  3 
gires  power  to  the  Board  of  Trade  to  order  '^the  ship"  to  be 
finally  detained,  either  absolutely  or  until  the  performance  of 
certain  conditions.  But  **  the  ship "  which  may  be  so  detained 
is  a  ship  satisfying  the  conditions  mentioned  in  the  first  part  of 
the  section.  The  eonditions  in  the  first  part  of  the  section  are  there- 
fore conditions  precedent  to  a  perfsd  right  to  detain  a  ship  either 
provisionally 'or  finally.    But  they  are  not  conditions  precedent 
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1882  to  a  duty  on  the  part  of  the  Board  of  Trade  to  provisionally 
THOMPflON  detain.  The  Board  is  bound  to  perform  a  duty  to  the  state  which 
^;^  is  hazardous  to  this  extent^  that  the  performance  of  it  may  be 
shewn  by  a  result  which  at  the  time  the  Board  could  not  foresee 
to  have  been  an  unjustiflable  act  as  against  an  individual.  All 
the  difSculty  pressing  upon  the  Board  by  reason  of  its  duty  to 
act  on  information  which  it  cannot  sift  in  time,  and  on  its  grave 
responsibility  to  the  state  if  it  allow  an  unsafe  ship  to  go  to  sea, 
must  be  admitted.  Nevertheless^  in  my  opinion,  the  duty  to  act 
under  such  di£Sculties  is  imposed.  Now  although  the  action  of 
the  Board,  unless  justified  by  the  result  of  inquiry,  is  an  unjusti- 
fiable act  as  against  the  shipowner,  yet  if  no  particular  remedy 
were  given  to  him  by  this  or  some  other  statute,  he  would  have 
no  remedy.  The  wrongful  act  would  be  a  wrongful  act  done  by 
the  members  of  a  public  department  acting  gratuitously,  and  in 
the  performance  of  a  public  duty.  Yet  the  injury  done  to  a  ship- 
owner by  the  detention  of  his  ship  at  the  moment  of  her  proceeding 
to  sea  is  usually  so  enormous,  that  if  it  were  allowed  to  be  done 
with  impunity  against  one  whose  ship  was  not  in  fact  unsafe,  and 
more  than  that^  was  not  in  truth  liable,  if  the  true  facts  were  known, 
to  a  just  suspicion  of  being  unsafe,  such  legislation  would  seem  to 
be  legislation  of  the  highest  injustice.  A  perfectly  innocent  indi- 
vidual would  by  legislation  be  grievously  injured  without  redress. 
The  legislature  was  placed  in  a  position  of  great  delicacy ;  it  was 
anxious  to  protect  certain  subjects,  it  was  bound  not  too  arbitrarily 
to  injure  others.  The  result  was  s.  10.  By  it ''  if  it  appears  that 
there  was  not  reasonable  and  probable  cause,  by  reason  of  the 
condition  of  the  ship  or  the  act  or  default  of  the  owner,  for  the 
provisional  detention  of  the  ship,  the  Board  of  Trade  shall  be 
liable  to  pay  to  the  owner  of  the  ship  his  costs  of  and  incidental 
to  the  detention  and  survey  of  the  ship,  and  also  compensation 
for  any  loss  or  damage  sustained  by  him  by  reason  of  the  deten- 
tion or  survey."  Several  questions  arise  as  to  the  meaning  of 
this  enactment  It  clearly  does  not  go  so  far  as  to  say  that  the 
shipowner  shall  be  compensated  if  in  £etct  his  ship  was  not  unsafe ; 
to  so  hold  would  strike  out  the  words,  *'  that  there  was  not  reason- 
able and  probable  cause."  Does  it  say  that  he  shall  not  be 
compensated,  if  there  was  reasonable  and  probable  cause  present 
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to  the  minds  of  the  Board  from  information  before  them,  though  1882 
theie  was  not  reasonable  and  probable  cause  if  the  true  state  of  tbomfsok 
facts  had  been  before  them  ?  It  seems  to  me  that  so  to  hold  p^J,^ 
would  strike  out  the  words,  "  by  reason  of  the  condition  of  the  ^— 
ship  or  the  act  or  default  of  the  owner.'*  In  order  to  justify  the 
suggested  interpretation  the  section  should  hare  been,  **  if  it 
appears  that  there  was  not  reasonable  and  probable  cause  for  the 
provisional  detention  of  the  ship/'  &o.  Then  although  neither 
the  apparent  condition  of  the  ship  nor  any  apparent  act  or  default 
of  the  owner  would  have  given  to  any  person  of  ordinary  skill 
any  reason  to  doubt  the  safety  of  the  ship,  yet  if  incorrect  facts 
had  been  stated  to  the  Board  of  Trade,  either  through  want  of 
skill  to  appreciate  them,  or  through  negligence,  or  even  fraudu- 
lently, such  facts  if  they  had  been  true  being  sufficient  to  raise  a 
reasonable  doubt^  the  shipowner  would  be  without  remedy,  A 
shipowner,  so  absolutely  innocent  that  not  even  by  misfortune 
could  his  ship  be  an  object  of  suspicion  to  a  person  of  ordinary 
skill,  would  have  been  deeply  injured  without  remedy.  Such 
legislation  would  have  inflicted  frightful  injustice.  It  may  be 
hard  but  it  is  not  uujust  to  say  that  if  by  misfortane  or  otherwise 
a  ship  does  fairly  present  a  suspicious  aspect,  the  shipowner  must 
bear  the  consequences.  It  seems  to  me  that  the  words  of  the 
enactment,  if  effect  be  given  to  all  of  them,  carry  out  the  inter- 
mediate view,  the  hard  view  but  not  the  unjust  one.  The  true 
interpretation  seems  to  me  to  be  that  if  upon  the  evidence  given 
at  the  trial  of  what  by  all  means  of  examination  possible  under 
the  circumstances  in  which  the  ship  then  was  and  all  reasonable 
inquiries  miffht  have  been  made  known,  though  it  was  not,  to  the 
Board  of  Trade,  a  person  of  ordinary  skill  would  have  had  reason- 
able  and  probable  cause  so  far  to  suspect  the  safety  of  the  ship  as 
to  make  it  reasonable  to  detain  her  for  the  purpose  of  inquiry^ 
the  shipowner  has  no  remedy  given  to  him,  though  his  ship  was 
in  fact  a  safe  ship ;  but  if  upon  such  evidence  a  person  of  ordinary 
skill  would  have  had  no  reasonable  and  probable  cause  to  suspect 
the  ship,  then  compensation  is  given  to  the  shipowner,  although 
the  facts  erroneously  stated  to  the  Board  of  Trade  would,  if 
correct,  have  given  to  a  person  of  ordinary  skill  reasonable  and 
probable  cause  to  suspect,  and  consequently  detain  the  ship.   This 
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1882  reading  is,  in  my  opinion,  fortified  by  considering  the  next  part  of 
~  TB0XF80N  ^he  section,  >vhich  seems  to  be  an  enactment  of  reciprocal  liability 
Fabbee.  J^P^sed  on  the  shipowner,  and  which  liability  clearly  depends 
upon  the  result  in  fact  and  not  upon  any  statements  or  appearances 
of  facts.  It  seems  to  me  to  be  also  fortified  by  s.  11.  That 
section  assumes  that  the  Board  of  Trade  may  be  liable  to  the 
shipowner,  and  may  yet  have  a  remedy  over  against  a  com- 
plainant ;  that  would  hardly  have  been  enacted  if  upon  the  facts 
asserted  to  the  Board  there  would  be  an  absence  of  reasonable 
and  probable  cause  to  detain  a  ship,  and  yet  the  Board  should 
detain  her.  It  is  clear  that  if  the  ship  was  in  fact  unsafe,  no 
question  can  arise  as  to  whether  the  information  laid  before  the 
Board  was  or  was  not  sufficient  to  give  reasonable  and  probable 
cause  to  detain  the  ship.  In  such  case  the  shipowner  can  have 
no  right  to  compensation. 

A  question  was  raised  as  to  whether  the  Board  of  Trade  could 
rely  upon  any  other  deficiency  than  the  one  stated  in  their  notice 
of  detention,  and  of  the  reasons  for  it.  As,  for  instance,  if  the 
reason  given  for  the  provisional  detention  were  a  leak  in  the  bows 
of  the  ship,  could  evidence  be  given  at  the  trial  that,  although 
there  was  no  such  leak,  there  would  have  been  apparent  to  any 
ordinary  skilful  observer  a  defect  in  the  engines,  or  in  the  rudder, 
or  in  the  masts?  Putting  upon  s.  10  the  interpretation  stated 
above,  which  seems  to  me  to  be  the  right  one,  I  think  that  the 
suggested  evidence  could  be  given,  subject,  no  doubt,  to  fair  notice 
being  given  of  it  to  the  shipowner  before  the  hearing. 

Another  question  raised  was  whether  the  question  of  reasonable 
and  probable  cause  ought  to  be  left  to  a  jury,  or  be  decided  by 
the  judge.  In  my  opinion,  the  question  of  reasonable  and  probable 
cause,  if  material,  is  never  a  question  for  the  judge  except  in  the 
cases  of  a  charge  of  maUcious  prosecution  or  false  imprisonment. 
It  is  not  unnatural  that  in  those  oases  it  should  be  left  to  him, 
because  the  question  in  those  cases  is,  whether  there  was  reasonable 
and  probable  cause  to  set  the  law  in  motion  or  to  act  personally 
on  it  But  however  that  may  be,  it  seems  clear  to  me  that  from 
the  very  nature  of  the  case  the  meaning  of  ihi$  statute  must  be 
that  it  is  a  question  for  the  jury,  to  the  solution  of  which  they 
may  be  assisted  by  expert  evidence.    To  ask  a  judge  whether 
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vipon  certain  measnrements  of  length,  depth,  and  breadth  a  ship        1882 
woald  have  snf&cient  stability,  or  whether  with  a  cargo  loaded  in    Thompson 
a  given  form  she  would  be  safe,  is  on  the  face  of  the  proposition     .p^^,^ 
to  my  mind  absnrd. 

Another  point  raised  was  whether  among  the  &xAs  which  might 
be  proved  in  order  to  raise  the  qnestion  above  stated  as  the 
question  to  be  tried  by  the  jury,  the  previous  history  of  the  ship 
ss  to  antecedent  behaviour  might  be  proved.  In  my  opinion  it 
might.  No  reasonably  skilled  and  careful  inquirer  would,  if  any- 
thing struck  him  as  amiss  in  a  ship,  fail,  in  my  opinion,  to  ask 
irhether  what  he  observed  had  existed  in  previous  voyages,  and 
whether  it  had  affected  the  behaviour  of  the  ship.  The  previous 
behaviour  of  the  ship  under  the  same  conditions  as  would  affect 
her  on  her  proposed  going  to  sea,  would,  in  my  mind,  be  an  obvious 
and  necessary  fact  to  be  considered  in  determining  whether  she 
would  be  safe  or  unsafe. 

An  objection  was  taken  to  the  view  of  the  statute,  which  I  think 
18  the  right  one,  on  the  ground  that  the  legislature  would  be 
imposing  a  duty  on  the  Board  of  Trade  and  obliging  them  to  pay 
damages  in  respect  of  the  performance  of  that  duty ;  but  this 
objection  seems  to  me  to  be  more  formal  than  accurate.  If  the 
members  of  the  Board  of  Trade  were  made  by  the  decision  per- 
sonally liable,  this  objection  would  be  formidable  indeed  ;  but  in 
fact  the  duty  is  imposed  on  the  Board,  the  damages  are  paid  by 
the  state. 

Upon  the  view  thus  expressed  of  the  true  interpretation  of 
ihis  statute  it  follows  that  in  my  opinion  the  right  question  was 
not  left  to  the  jury.  The  verdict  of  the  jury  was  taken  upon  the 
question  whether  it  was  reasonable  in  the  Board  of  Trade  to 
detain  the  ship  for  survey  without  a  direct  affirmation  by  the 
surveyors  that  in  their  opinion  the  ship  was  unsafe.  The  atten- 
tion of  the  jury  was  not  drawn  to  this  question,  namely,  whether 
the  &cts  ^th  regard  to  this  ship  as  she  lay  at  Sunderland,  whicn 
would  have  been  apparent  to  a  person  of  ordinary  skill  if  he  had 
•iiad  all  means  of  examining  her  possible  under  the  circumstances 
in  which  she  lay  at.  Sunderland,  and  of  inquiring  about  her,  and 
iiad  used  those  means^  would  have  in  the  opinion  of  the  jury  given 
to  such  pexsoQ  reasonable  and  probable  cause  so  &r  to  suspect  the 
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1882        safety  of  the  ship  for  her  outward  or  homeward  voyage  as  to 

Tbomfson    &^^  ^^^  reasonable  and  probable  canse  to  detain  the  ship  for 

Fabbbb,     8arvey  and  inqoiry.    I  am  sorry  to  say  under  these  circamstances 

that  in  my  opinion  there  must  be  a  new  trial  if  the  Board  of 

Trade  think  it  advisable.    The  appeal  must  in  my  opinion  be 

allowed. 

CioTTONy  L.J.  The  construotion  of  the  6th  section  of  the 
Merchant  Shipping  Act,  1876,  is  open  to  some  difficulty.  It  has 
been  contended  that  the  vessel  being  in  fact  unsafe  is  a  condition 
precedent  to  the  exercise  of  all  the  powers  given  by  the  section. 
But  this  cannot,  in  my  opinion,  be  the  true  meaning  of  the  earlier 
part  of  the  section  which  gives  rise  to  this  argument.  For  if 
this  is  the  true  construction,  a  vessel  could  not  lawfully  be 
detained,  even  for  the  purpose  of  being  surveyed,  unless  she  is  in 
fact  unsafe.  This  is  inconsistent  with  the  first  subdivision,  which 
expressly  gives  power  to  detain  provisionally  if  the  Board  of 
Trade  have  reason  to  believe  the  ship  is  unsafe,  and  the  conten- 
tion is  inconsistent  with  the  first  part  of  the  section  itself,  which 
assumes  that  a  ship  coming  under  the  provisions  of  this  part  of 
the  section  may  be  released,  which  in  the  case  of  a  ship  in  fact 
unsafe  would  not  be  right.  The  section  is  not  very  correctly 
framed,  but  I  think  its  meaning  is  that  a  ship  which  the  Board 
of  Trade  have  reason  to  ^believe  to  be  unsafe  may  be  detained,  and 
after  such  investigation  or  inquiry  as  by  the  section  is  binding  on 
the  owner,  either  released  or  finally  detained.  The  first  part  of 
the  section  in  my  opinion  sums  up,  though  not  very  accurately, 
the  subsequent  detailed  provisions  of  the  section. 

But  though  as  a  matter  of  public  policy  it  was  thought  right 
that  a  power  should  be  given  to  the  Board  of  Trade  to  detain 
provisionally  ships  reasonably  believed  by  the  Board  to  be  unsafe, 
it  was  obvious  that  this  might  produce  great  hardship  to  owners 
of  some  vessels,  and  the  10th  section  gives  in  certain  cases  to 
owners  of  vessels  which  have  been  detained,  and  which  in  fact 
are  not  unsafe,  compensation  by  way  of  damages  for  their  deten* 
tion,  this  compensation  being  payable  not  by  the  officers  of  the 
Board  but  by  the  State  out  of  the  public  purse.  In  this  section 
the  language  used  difiers  from  that  of  the  1st  subdivision  of  the 
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•6th  sectioD.    It  is  not  **  if  the  Board  had  not  reasonable  canse,"        1882 

but  ^  if  there  was  not  reasonable  and  probable  causey"  that  is,  if  thompsov 

in  fact  there  was  not  such  cause,  and  it  must  exist  by  reason  of  yJoool 

the  condition  of  the  ship  or  the  act  or  de&ult  of  the  owner.    This,       

'^  Cotton,  LJ. 

in  my  opinion,  means  that  the  existence  of  the  cause  is  not  to  be 
decided  on  the  representations  made  to  the  Board  of  Trade,  on 
which  they  acted,  but  is  to  be  decided  on  the  actual  condition  of 
the  vessel,  on  what  in  fact  has  been  done  by  the  owner,  so  as  to 
prevent  the  owner  being  injured  by  reason  of  inaccurate  repre- 
sentation made  to  the  Board  of  Trade  either  by  its  ofiScers  or  by 
strangers,  even  in  cases  where  the  Board  has  properly  discharged 
the  public  duty  which  the  Act  enables  and  requires  the  Board  to 
discharge,  and  this  is  supported  by  s.  11. 

Then  comes  the  question  by  whom  is  the  existence  of  reason- 
able cause  to  be  decided,  by  the  judge,  or  by  the  jury.  This  does 
not  depend  on  matters  of  which  a  judge  has  any  special  knowledge, 
as  is  the  case  where  the  question  is  whether  there  was  probable 
cause  for  a  criminal  prosecution.  lu  my  opinion,  therefore,  it  must 
be  decided  by  the  jury,  and  I  think  the  question  for  the  jury 
{when  a  vessel  is  said  to  be  unsafe  by  reason  of  her  condition)  is, 
whether  a  reasonable  man  with  a  competent  knowledge  of  ships 
would  have  believed  from  the  actual  condition  of  the  ship  that 
she  was  unsafe.  In  some  cases  the  construction  of  the  vessel, 
without  any  reference  to  her  previous  history,  may  be  sufficient 
to  enable  the  jury  to  decide  this  question,  and  in  my  opinion  it 
cannot  be  said  that  in  all  cases  evidence  ought  to  be  given  as  to 
the  history  of  the  vessel,  but  I  think  that  evidence  as  to  the 
actual  history  of  the  vessel  is  admissible  to  shew  that  she  is  or  is 
not  unsafe,  or  that  there  was  or  was  not  reasonable  and  probable 
cause  for  believing  her  to  be  unsafe. 

The  only  other  question  is,  whether  in  deciding  whether  there 
was  reasonable  and  probable  cause  for  believing  the  ship  to  be 
unsafe,  regard  is  to  be  had  to  the  outward  voyage  only.  In  my 
opinion  where  the  contemplated  employment  of  the  vessel  is  for 
a  purpose  which  involves  more  than  the  outward  voyage,  a^,  in 
the  present  case,  the  bringing  cattle  home  from  the  United  States, 
or,  in  other  words,  employment  in  the  foreign  cattle  trade,  this 
employment  after  the  end  of  the  outward  voyage  is  part  of  **  the 
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1882       service  for  which  she  is  intended  **  and  must  be  taken  into  con-- 


V. 

Fabub. 
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XBOMnoii  sideration.  Full  protection  woald  not  otherwise  be  secured  to 
seamen  employed  in  British  ships,  and  having  regard  to  the  word» 
quoted  from  s.*  6  it  is  within  the  fjAir  interpretation  of  the  Act. 

The  result  of  my  opinion  is  that  in  the  present  case  the  proper 
question  was  not  left  to  the  jury,  and  that  the  verdict  cannot 
stand.  The  defendant  desires  to  contend  before  a  jury  that  the 
ship  was  not  in  fact  safe,  that  is,  to  question  the  finding  of  the^ 
court  of  inquiry.  This  he  did  not  on  the  previous  trial  do  in 
consequence  of  an  expression  of  opinion  by  the  Lord  Chief  Justice 
that  the  question  was  whether  the  Board  of  Trade  had  reasonable- 
ground  on  the  statement  submitted  to  them  for  believing  that  the 
vessel  was  unsafe,  and  the  defendant  ought,  if  he  claims  it,  to- 
have  an  opportunity  of  raising  the  question.    There  must  therefore- 

be  a  new  trial. 

Appeal  aUawed. 

Solicitors  for  plaintiff:  BottereU  dt  Boehe^for  William  Pinhmy, 

SunderlancL 

Solicitor  for  defendant:  SolieHor  to  the  Board  of  Trade. 

J.  E.  H. 


JmB  12.  GLABESON  v.  MUSQBAYE  and  SONS. 


JHoBier  and  ServatU-^Emphyen'  LiabaUy  Ad,  1880  (43  <Cr  44  Vict,  c  42)  s.  7 
— Notice  qf  Action,  Sufficiency  qf-^-Oause  of  Injury — County  Courie-^ 
County  Courts  Act,  1875  (38  dk  89  Vict.  c.  -60),  8.  S^Appeal^Point  not 
raieed  at  Trial — Condition  Precedent 

In  an  action  to  reoorer  oompenaation  for  injaries  under  the  Employers*  Liabw 
litj  Act,  1880,  the  plaintifiTB  notice  of  action  stated  that  she  was  injured  in 
consequence  of  the  defendants'  negligence  in  leaving  a  certain  hoist  in  their 
warehouse  unprotected  whereby  her  foot  was  caught  in  the  casement  of  the  hoist 
and  crushed.  At  the  trial,  the  jury  found  that  the  accident  occurred  through  the 
negligence  of  a  superintendent  in  the  warehouse,  in  allowing  the  plainti£f,  a 
young  girl,  to  go  in  the  hoist  alone : — 

Held,  that  the  notice  of  action  sufficiently  stated  the  "  cause  of  the  injury  ** 
within  8.  7  of  the  Employers'  Liability  Act,  1880. 

It  is  a  condition  precedent  to  the  right  to  appeal  under  &  6  of  the  Ckmnty 
Courts  Act,  1875,  that  the  question  of  ,law  upon  which  it  ia  desired  to  appeal 
should  have  been  raised  before  the  county  court  judge  at  the  trial. 

Action  in  the  Bolton  Connty  Court  to  recover  damages  for 
personal  injuries  under  tke  Employers'  Liability  Act^  1880. 
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The  plaintiff^  Jane  Clarkson,  a  girl  ander  the  age  of  fourteen,        1882 
sued  by  her  father  as  her  next  friend.  Olabkson 

The  action  was  tried  with  a  jury,  and  the  material  facts  on  the   ifua^ys, 
judge's  notes,  were  as  follows : — 

Jane  Clarkson  was  employed  in  the  defendants'  cotton  mill  as  a 
^  doffer/'  her  duty  being  to  take  bobbins  off  the  frames  and  to 
carry  them  away  in  baskets.  Clarksoni  having  been  ordered  by 
her  doffing  mistress  to  fetch  some  bobbins  from  the  cellar  of  the 
mill,  went  down  from  the  ground  floor  to  the  cellar  in  a  hoist,  the 
key  of  the  hoist  having  been  given  to  her  by  the  doffing  mistress. 
The  cage  of  the  hoist  was  closed  on  three  sides  and  open  on  the 
fourth  to  allow  egress  through  the  door  of  the  hoist  Whilst 
returning  in  the  hoist  from  the  cellar,  some  of  the  bobbins,  which 
Clarkson  had  procured  and  placed  in  baskets  in  the  cage,  fell  out 
of  one  of  the  baskets,  and  in  stooping  to  pick  them  up,  Clarkson's 
foot  slipped  and  was  caught  and  crushed  between  the  wall  and 
the  unprotected  side  of  the  cage. 

There  was  evidence  that  it  was  the  duty  of  the  doffing  mistress 
to  accompany  girls  sent  in  the  hoist,  and  that  it  was  a  rule  of  the 
mill  that  they  should  not  be  allowed  to  go  alone. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  202.  damages, 
and  in  answer  to  questions  put  to  them  by  the  judge  they  found 
that  the  negligence  was  the  negligence  qt  the  doffing  mistress, 
and  that  there  was  no  negligence  in  leaving  the  hoist  unprotected, 
or  otherwise  in  respect  of  the  hoist 

The  plaintiff's  notice  of  action,  served  on  the  defendants  under 
8.  7  of  the  Employers'  Liability  Act,  1880,  stated  that  Jane 
Clarkson  ^'  was  injured  in  consequence  of  your  negligence  in 
leaving  a  certain  hoist  in  your  warehouse  unprotected,  whereby 
the  said  Jane  Clarkson  had  her  foot  caught  in  the  casement  of  the 
said  hoist,  and  her  foot  and  leg  were  severely  injured,  and  the  said 
J.  Clarkson  will  claim  compensation  for  such  injuries." 

The  judge  was  asked  to  take  a  note  of  the  evidence  given  at 
the  trial,  but  it  was  not  contended  before,  or  suggested  to,  him  on 
behalf  of  the  defendants,  that  there  was  no  evidence  for  the  jury 
of  liability  under  the  Employers'  Liability  Act,  though  it  was 
contended  that  the  notice  of  action  was  bad. 

A  rule  was  obtained  on  behalf  of  the  defendants,  calling  on  the 

2  D  2  2 
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plaintiff  to  shew  cause  why  judgment  should  not  be  entered  for 

the  defendants,  or  a  new  trial  had,  on  the  grounds  that  no  suffi- 

^  cient  notice  of  action  was  given,  and  that  there  was  no  evidence 

MuBOBAm    for  the  jury  of  liability  under  the  Employers'   Liability  Act, 

1880. 

Bosanquet^  for  the  plaintiff,  shewed  cause.  The  notice  of  action 
sufficiently  states  the  cause  of  injury  within  s.  7  of  the  Employers' 
Liability  Act.  (1)  The  cause  of  the  injury  was  the  unprotected 
side  of  the  cage,  and  the  space  between  the  cage  and  the  wall. 
It  is  not  necessary  to  state  the  cause  of  action  with  technical 
accuracy.  A  notice  of  action  in  ordinary  language,  which  sub- 
stantially gives  the  employer  notice  of  the  occurrence  upon  which 
the  action  is  founded,  is  enough.  If  there  is  any  defect  in  the 
notice  the  defendants  were  not  in  any  way  prejudiced  or  misled 
thereby,  so  that  the  notice  ought  not  to  be  deemed  invalid. 

As  to  the  second  ground  upon  which  the  rule  was  obtained,  the 
point  that  there  was  no  evidence  of  negligence  for  the  jury  should 
have  been  taken  at  the  trial,  and  the  judge  should  have  been 
asked  to  nonsuit  the  plaintiff:  Rhodes  v.  Liverpool  Commereial 
Investment  Company  (2)  is  a  direct  authority  that  it  is  a  condition 
precedent  to  the  right  to  appeal  under  s.  6  of  the  County  Courts 
Act,  1875,  (8)  that  the  question  of  law  on  which  it  is  sought  to 

(1)  Sect.  4  of  the  Employers*  Lia-  deemed  inyalid  by  reason  of  any  defect 

bility  Act,  1880,  provides  "  That  an  or  inaccuracy  therein,  unless  the  judge 

action  for  compensation  under  the  Act  who  tries  the  action  arising  from  the 

shall  not  be  maintainable  unless  notice  injury  mentioned  in  the  notice  shall  be 

that  injniy  has  been  sustained  is  given  of  opinion  that  the  defendant  in  the 

within  six  weeks,  and  the  action  is  action  is  prejudiced  in  his  defence  by 

commenced  within  six  months  from  such  defect  or  inaccuracy,  and  that  the 

the  occurrence  of  the  accident  causing  defect  or  inaccuracy  was  for  the  purpose 

the  injury,"  &c.  of  misleading." 

By  s.  7,  "Notice  in  respect  of  an         (2)  4  C.  P.  D.  425. 
injury  under  this  Act  shall  give  the         (3)  By  the  County  Courts  Act,  1875, 

name  and  address  of  the  person  injured  s.  6 :  "In  any  cause,  suit,  or  prooeed- 

and  shall  state  in  ordinary  language  ing,  other  than  a  proceeding  in  bank- 

the  cause  of  the  injury  and  the  date  ruptcy,  tried  or  heard  in  any  county 

at  which  it  was  sustained,  and  shall  court,  and  in  which  any  person  ag- 

be   served   on   the    employer,  or   if  grieved  has  a  right  of  appeal,  it  shall 

there  is  more   than   one    employer,  loe  lawful  for  any  person  aggrieved  by 

upon  one  of  such  employers.  •  .  •  A  the  rulings  order,  direction,  or  decision 

notice  under  this  section  shall  not  be  of  the  judge,  at  any  time  within  eight 
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appeal  should  be  raised  at  the  trial.    Seymour  v.  Cauhan  (1)  does 

not  conflict  with  that  view,  the  decision  being  only  that  a  request    Olabmox" 

to  take  a  note  was  not  a  condition  precedent  to  the  right  to  appeal,   mubgrave. 

and  the  Judges  of  the  Court  of  Appeal  expressly  relraiaed  from 

holding  that  it  was  not  a  condition  precedent  that  the  question 

of  law  should  be  raised.  Nor  does  Morgan  y.  Bees  (2)  affect  the 

question  for  determination  in  this  case. 

Crompton,  Q.G.,  for  the  defendants,  supported  the  rule.  First, 
the  notice  of  action  is  bad.  The  jury  have  found  that  the  injury 
was  caused  by  the  negligence  of  the  mistress  in  sending  the  child 
in  the  hoist  alone.  The  notice  should  have  alleged  that  negli- 
gence as  the  cause  of  action,  instead  of  alleging  negligence  in 
leaving  the  hoist  unprotected.  The  injury  must  be  stated  in 
writing :  Keen  v.  MiUwaM  Doek  Company.  (8) 

Secondly,  it  is  not  a  condition  precedent  to  the  right  to  appeal 
under  s.  6  of  the  County  Courts  Act»  1875,  that  the  judge  should 
be  asked  to  take  a  note  of  the  evidence,  or  that  a  question  of  law 
should  be  raised  at  the  triaL  Where  a  note  has  in  &ci  been  taken 
the  Court,  on  appeal,  can  see  exactly  what  took  place,  and  has 
all  the  materials  for  deciding  the  question  of  law.  It  is  contended 
that  Seymour  v.  CkmUon  (1)  has  overruled  Bhodes  v.  Liverpool 
Commercial  Investment  Co.  (4) 


days  after  the  same  shall  have  been  in  evidence  in  relation  thereto,  and  of 

made  or  given,  to  appeal  against  such  his  decision  thereon,  and  of  his  dedsion 

ruling,  order,  direction,  or  decision,  by  of  the  cause,  suit,  or  proceeding ;  and 

motion  to  the  Ck>iirt  to  which  soch  ap-  he  shall,  at  the  expense  of  any  person 

peal  lies,  instead  of  by  special  case,  or  persons,  being  party  or  parties  in 

such  motion  to  be  ex  parte  in  the  first  any  such  cause,  suit,  or  proceeding,  ro- 

instanoe^  and  to  be  granted  on  such  quiring  the  same  for  the  purpose  of 

terms  as  to  costs,  security,  or  stay  of  appeal,  furnish  a  copy  of  such  note,  or 

proceedings,  as  to  the  Court  to  which  allow  a  copy  to  be  taken  of  the  same 

such  motion  shall  be  made  shall  seem  by  or  on  behalf  of  such  person  or  per- 

fit^  and,  if  the  Court  to  which  such  sons;  and  he  shall  sign  such  copy,  and 

appeal  lies  be  not  then  sitting,  such  the  copy  so  signed  shall  be  used  and 

motion  may  be  made  before  any  judge  received  on  such  motion  and  at  the 

of  a  superior  Court  sitting  in  chambers ;  hearing  of  such  appeal** 

and  at  the  trial  or  hearing  of  any  such  (1)  6  Q.  B.  D.  350. 

cause,  suit,  or  proceeding,  the  judge,  at  (2)  6  Q.  B.  D.  608. 

the  Kquest  of  either  party,  shall  make  (3)  8  Q.  B.  D.  482. 

a  note  of  any  question  of  hiw  raised  at  (4)  4  C.  P.  D.  425. 
such  trial  or  hearing,  and  of  the  facts 
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,1882  Field,  J.    I  am  of  opinion  that  this  rale  shoald  be  discharged. 

Clabkbow"  I^  18  contended  for  the  defendants  that  a  condition  precedent  to 
MusQBAVE  ^^^  plaintiff's  right  to  sue  has  not  been  complied  with,  because  a 
sufficient  notice  of  action  under  s.  7  of  the  Employers'  Liability 
Act  has  not  been  given.  It  is  clear  that  the  notice  is  a  condition 
precedent  to  the  right  to  sue ;  the  question  therefore  is  whether 
the  notice  in  question  here  is  a  good  notice  under  the  Act.  I 
think  it  comprises  everything  which  the  language  of  s.  7  requires. 
It  states  that  the  cause  of  injury  was  leaving  the  hoist  unpro- 
tc'Cted,  and  the  evidence  at  the  trial  was  that  in  coming  up  by  the 
hoist  the  girl's  foot  slipped  and  was  injured  by  reason  of  the  cage 
being  protected  only  on  three  sides.  The  cage  was  sufficiently 
protected  for  persons  of  full  age  and  skill,  but  not  for  persons  of 
this  girl's  age.  The  jury  found  in  effect  that  the  mistress  ought 
not  to  have  allowed  the  child  to  go  in  tbe  hoist  by  herself,  and 
that  the  negligence  which  caused  the  injury  was  the  negligence 
of  the  mistress.  But  in  determining  whether  or  not  the  notice  of 
action  is  good  the  Court  cannot  enter  into  the  question  of  proxi- 
mate or  remote  cause.  The  statute  was  intended  for  the  use  of 
unlearned  persons,  for  whom  it  meant  to  provide  a  cheap  and 
speedy  remedy.  Sect.  7  only  requires  that  the  notice  of  action 
shall  state  **  in  ordinary  language  the  cause  of  the  injury."  It  is 
not  necessary  to  state  the  cause  of  action,  but  only  that  which 
will  enable  the  employer  to  have  substantial  notice  of  what  has 
occurred,  so  that  he  may  make  proper  inquiries,  and  may  oome 
to  trial  ^prepared  to  meet  the  plaintiff's  case.  This  is  clear  from 
the  language  of  the  section,  which  provides  that  the  notice  **  shall 
not  be  deemed  invalid  by  reason  of  any  defect  or  inaccuracy 
therein  "  unless  the  judge  who  tries  the  action  shall  be  of  opinion 
that  the  defendant  is  prejudiced  by  such  defect  or  inaccuracy,  and 
that  the  defect  or  inaccuracy  was  for  the  purpose  of  misleading. 
A  notice  although  defective  is  still  therefore  a  notice  under  the 
section.  I  am  of  opinion  that  the  notice  in  this  case  sufficiently 
complies  with  the  provisions  of  the  Act. 

The  next  question  is,  whether  or  not  it  is  open  to  the  defendants* 
counsel  to  raise  the  point  here  that  there  was  no  evidence  upon 
which  the  jury  could  reasonably  find  such  negligence  as  would 
make  the  defendants  liable  under  the  Employers'  Liability  Act. 
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Thai  point  was  not  ndsed  at  the  trial,  and  the  question  depends        18S2 

upon  whether  s.  6  of  the  Connty  Gonrt  Act»  1875,  requires  that  it  ""oLABJsm* 

«hoaId  have  been  raised  as  a  condition  precedent  to  the  defendants'   ^xmoikA^Yz, 

right  to  raise  it  here.    It  is  important  that  the  code  nnder  which 

4ippeals  from  county  courts  are  brought  should  be  well  settled. 

Before  the  passing  of  the  County  Courts  Act,  1875,  the  only 

mode  of  appealing  was  by  a  case  stated  by  the  judge,  and  the 

appeal  did  not  lie  upon  any  question  of  fact    It  was  thought 

necessary  to  give  suitors  a  right  of  appeal  not  depending  entirely 

«ipon  the  judge's  discretion,  and  the  legislature  therefote  gave  the 

remedy  by  s.  6  of  the  County  Courts  Act,  1875.    But  the  appeal 

given  by  that  section  is  limited,  as  the  appeal  was  before,  to  ques- 

itions  of  law,  and  it  must  be  brought  by  a  person  ^  aggrieved  by 

the  ruling,  order,  direction,  or  decision  of  the  judge.**    Then  the 

section  provides  further  that  at  the  trial  or  hearing  the  judge 

«hal],  at  the  request  of  either  party,  **  make  a  note  of  any  question 

•of  law  raised  at  such  trial  or  hearing,  and  of  the  facts  in  evidence 

in  relation  thereto,  and  of  his  decision  thereon,"  and  he  shall 

fbrnish  a  copy  of  the  note  so  taken  by  the  person  requiring  the 

«ame  for  the  purpose  of  appeal.    I  am  clearly  of  opinion  that 

every  question  of  law  upon  which  it  is  desired  to  appeal  must  be 

nised  at  the  trial.    Unless  it  is,  there  is  no ''  ruling,  order,  direo- 

"tion,  or  decision  of  the  judge  "  within  s.  6  upon  which  to  appeaL 

In  actions  in  the  High  Court,  where  evidence  is  tendered  at 

the  trial  and  admitted  without  objection,  so  that  there  has 

been  no  ruling  of  the  judge  with  respect  to  its  admissibility,  the 

xule  is  invariable  that  the  admissibility  cannot  be  questioned  on 

appeal. 

The  object  of  the  provisions  of  s.  6,  is  clearly  to  let  the 
opponent  of  the  party  who  asks  for  the  note  to  be  taken  know 
what  the  question  of  law  is,  and  to  give  him  the  opportunity  of 
meeting  it  by  necessary  evidence.  The  judge  must  be  asked  to 
decide  the  question  of  law,  and  it  is  of  great  importance  that  he 
should  be  asked  to  take  a  note  of  the  evidence  relating  thereto, 
both  in  the  interest  of  the  opponent^  and  in  order  that  this  Court 
•on  appeal  should  have  a  complete  and  dear  record  of  what 
the  point  raised  at  the  trial  was,  and  of  the  judge's  decision 
«pon  it. 
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1882  I  should,  therefore,  be  prepared  to  decide  on  principle  that  no 

Olabkbon"  appeal  lies  under  s.  6,  except  against  the  decision  of  the  judge 
MuboLye  ^P^^  ^  point  of  law  taken  at  the  trial.  But  the  case  of  Rhodes  v» 
Liverpool  Commeroiai  Investment  Company  (1)  is,  I  think,  a  deci-- 
siye  authority  in  favour  of  my  view.  It  is  said  that  the  decision 
in  that  case  has  been  in  effect  reversed  by  Seymour  v.  OouUon.  (2) 
I  do  not  think  so.  On  reading  the  judgments  of  the  Court  of 
Appeal  in  the  latter  case  I  find  that  every  judge  expressly  guards- 
himself  against  being  supposed  to  hold  that  it  was  not  necessary 
to  take  the  point  before  the  county  court  judge.  In  that  case  the 
questions  of  law.  were  raised,,  and  the  judge  did  take  a  note  of 
the  evidence  though  he  was  not  requested  so  to  do,  and  stated  the 
questions  of  law  on  his  note.  The  Court  of  Appeal  held  that  the 
mere  fact  of  his  not  having  been  asked  to  take  a  note,  did  not 
destroy  the  right  of  appeal.  I  agree  with  that  decision,  and  I 
think  it  would  be  a  hard  oonstruction  of  the  Act  not  to  allow  an 
appeal  under  those  circumstances.  In  the  present  case  the  point 
that  there  was  no  evidence  for  the  jury  was  never  raised  or 
suggested  to  the  judge  at  the  trial.  I  am  of  opinion  therefore 
that  Bhodes  v.  Liverpool  Commfirdal  Inveetment  Company  (1),  is 
an  authority,  which  stands  untouched  by  Seymour  v.  Coubon  (2), 
*  or  Morgan  v.  Bees  (3),  for  the  proposition  that  a  question  of  law 
upon  which  it  is  desired  to  appeal  under  s.  6  of  the  County  Courts 
Act,  1875,  must  be  taken  before  the  county  court  judge  at  the 
trial. 

^  Caye,  J.  I  am  of  the  same  opinion.  I  think  the  notice  of  action 
complies  with  the  provisions  of  s.  7  of  the  Employers'  Liability 
Act,  1880.  The  notice  is  not  required  to  state  the  cause  of  action,, 
but  only  the  cause  of  injury,  and  the  notice  in  this  case  does 
sufficiently  state  the  cause  of  injury,  which  was  that  the  space 
between  the  cage  of  the  hoist  and  the  wall  was  left  unprotected. 
The  jury  came  to  the  conclusion  that  there  was  no  negligence  in 
leaving  that  space  unprotected,  because  it  was  the  duty  of  the 
mistress  always  to  go  with  a  child  sent  in  the  hoist.  Sect.  7 
provides  that  if  the  notice  of  action  be  defective  or  inaccurate  it 

(1)  4  G.  P.  D.  426.  (2)  5  Q.  B.  D.  359. 

(3)  6  Q.  B.  D.  508. 
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shall  not  be  deemed  invalid,  nnleBS  the  defendant|in  the  opinion  1882 
of  the  judge  would  be  prejudiced  in  his  defence  by  reason  of  the  Olabmoh 
defect  or  inaccuracy.  The  county  court  judge  was  not  asked  to  muwbavb. 
come,  and  could  not  come,  to  any  such  conclusion  with  respect  to 
this  notice.  It  is  not  alleged  that  the  defendants  were  in  any  way 
deceived  by  it  As  to  the  other  point,  the  only  question  of  law 
raised  at  the  trial  was  with  respect  to  the  notice  of  action,  and, 
the  judge  having  been  asked  to  take  a  note  on  that  question,  and 
having  taken  one,  the  defendants  now  desire  to  raise  upon  this 
rule  another  and  an  entirely  distinct  question  of  law,  of  which 
the  plaintiff  had  no  notice  at  the  trial.  It  would  be  wholly 
contrary  to  the  principle  of  the  Act  if  this  could  be  done.  All 
the  cases,  including  Seymour  v.  CouUan  (1),  recognise  this  at 
least — that  the  point  must  be  taken  at  the  trial,  when  it  might  be 
cured  by  evidence,  and  ought  not  to  be  taken  for  the  first  time  on 
appeal,  upon  notes  sent  up  to  this  Court  for  the  purpose  of  raising 
another  and  a  distinct  point  of  law. 

Bule  discharged. 

Solicitor  for  plaintiff:  M.  Fieidinffy  BdUm. 
Solicitors  for  defendants :  Johnston  and  Harrison^  for  B.&  T. 
H.  Winder,  BoUan. 

(1)  5  Q.  B.  D.  859. 

W.  A. 
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Jtme  12.     THE  QUEEN  ON  THE  PROSECUTION  OP  SHAW  v.  LEE  and  Others, 

Justices  op  Wakefield. 


Loedl  Oovemment  Act9--FM%c  ffecdih  Act,  1875  (38  A  39  Vict.  c.  65),  s.  258 
— Justices  of  the  Peace — Bia$ — Disqualification — Toum  Council — Urban 
Sanitary  Authority, 

By  8.  258  of  the  Public  Health  Act,  1875,  "no  justice  of  the  peace  shall  be 
deemed  incapable  of  actiog  in  cases  arising  under  this  Act  by  reason  of  his  being 
a  member  of  any  local  authority.** 

In  the  borough  of  Wakefield  the  sanitary  committee  of  the  town  council,  who 
were  the  local  authority  under  the  Public  Health  Act,  1875,  passed  a  resolution 
directing  the  town  clerk  to  prosecute  S.  for  exposing  for  sale  meat  unfit  for  human 
food,  contrary  to  the  provisions  of  the  Act,  and  at  the  hearing  of  an  information 
laid  in  pursuance  of  this  resolution  S.  was  convicted  before  four  justices  of  the 
borough,  who  imposed  a  penalty  upon  him.  One  of  the  justices  was  a  member 
of  the  sanitary  committee,  and  had  been  present  at  the  meeting  at  which  the 
resolution  was  passed : — 

Edd,  that  s.  258  did  not  remove  the  disqualification  which  attached  to  the 
justice  by  reason  of  his  having  acted  as  a  member  of  the  sanitary  committee  in 
directing  the  prosecution,  and  that  a  rule  for  a  certiorari  to  bring  up  and  quash 
the  conviction  must  be  made  absolute. 

BuLE  callbg  upon  W.  H.  Lee  and  three  other  justices  of  the 
borough  of  Wakefield,  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  a  conviction  by  the  justices  for  the 
purpose  of  quashing  it. 

At  a  petty  sessions  holden  for  the  borough  of  Wakefield  on  the 
the  19th  of  April,  1882,  Benjamin  Shaw  was  convicted  before  the 
justices  upon  an  information  by  H.  Morgan,  the  town  clerk,  and 
clerk  to  the  urban  sanitary  authority  of  Wakefield,  of  exposing 
for  sale  meat  unfit  for  human  food,  contrary  to  the  provisions  of 
68. 116  and  117  of  the  Public  Ilealth  Act,  1875.  The  justices 
imposed  a  penalty  of  51.  and  costs.  The  information  was  laid 
under  s.  251  of  the  Public  Health  Act,  1875,  and  the  penalty 
would  go,  under  s.  254,  to  the  local  authority.  The  Mayor  and 
Oorpomtion  of  Wakefield  are  the  urban  sanitary  authority  for  the 
borough  under  the  Public  Health  Act,  1875. 

The  prosecution  against  Shaw  was  instituted  in  pursuance  of  a 
resolution  passed  at  a  meeting  of  the  sanitary  committee  of  the 
borough,  and  approved  by  a  resolution  passed  at  a  subsequent 


Ln. 


VOL.  IX  QUEEN'S  BENCH  DIVISICHff,  395 

meeting,  directing  the  town  derk  to  take  Bach  steps  as  he  deemed       18S2 
adyisable  against  Shaw.  iDmQam' 

'  W.  H.  Lee,  one  of  the  justices  who  sat  at  the  hearing  of  the 
information  when  Shaw  was  convicted,  and  acted  as  chairman  of 
the  justices,  was  a  member  of  the  corporation  and  of  the  sanitary 
committee,  and  was  present  at  the  meeting  at  which  the  latter 
Ksolntion  was  passed,  and  concurred  in  the  resolution. 

The  rule  was  obtained  on  the  ground  that  W«  H.  Lee  was  dis- 
qualified by  interest  from  sitting  as  a  justice  on  the  hearing  of 
the  information. 

Loehwoodf  for  the  justices,  shewed  cause.  The  justice  was  not 
disqualified  from  sitting  at  the  hearing  of  the  information,  the 
•disqualification  being  removed  by  virtue  of  s.  258  of  the  Public 
Health  Act,  1875.  Beff.  v.  Eandshy  (1)  is  a  clear  authority  to 
shew  that  the  fact  that  a  justice  of  the  peace  for  a  borough  has  a 
pecuniary  interest  in  the  result  of  an  information  as  a  member  of 
the  town  council,  or  that  the  corporation  of  which  he  is  a  member 
are  the  prosecutors,  does  not  disqualify  him  from  sitting.  He 
must  have  such  a  substantial  interest  as  might  give  him  a  real 
bias  in  the  matter.  In  that  case  the  section  of  the  Local  Act^ 
which  authorized  the  justice  to  act  though  he  was  a  membet 
of  the  town  council,  was  similar  in  effect  to  s.  258.  Beg.  v. 
Meyer  (2)  differs  from  this  case  because  the  justice  there  had 
such  a  substantial  interest  as  might  give  him  a  real  bias  in 
the  matter.  So  also  in  Beg  v.  MiOedge  (3)  there  was  a  substan- 
tial interest  likely  to  bias  the  justices,  because  the  corporation 
would  themselves  have  been  liable  in  respect  of  the  continuance 
of  the  nuisance  if  they  had  foiled  in  their  prosecution.  Beg.  v. 
Huntingdon  (4)  is  also  in  point  in  favour  of  the  contention  for  the 
justices. 

Tindal  Aikin9(m,  in  support  of  the  rule,  was  not  heard. 

Field,  J.  I  am  of  opinion  that  s.  258  of  the  Public  Health 
Act,  1875,  has  not  the  effect  of  enabling  a  person  to  act  as  pro- 
secutor and  judge  in  the  same  matter.    It  would  require  express 

(1)  8  Q.  R  D.  383.  (3)  4  Q.  B.  D.  332. 

(2)  1  Q.  B.  D.  173.  (4)  4  Q.  R  D.  622. 
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1882  terms  in  an  Act  of  Parliament  to  produce  that  effect.  I  think 
Tmtqnw^  the  meaning  of  s.  258  is  clear.    It  was  thought  that  there  might 

T^  be  inconyenience  in  carrying  out  the  Act  owing  to  the  difficulty, 
in  boroughs,  of  getting  justices  to  sit  who  were  not  members  of 
the  corporation.  The  legislature  therefore  went  one  step  in  the 
direction  of  removing  that  difficulty  by  enacting  that  the  mere 
&ct  of  membership  should  not  disqualify  the  justice.  The  section 
therefore  removes  one  ground  of  interest  merely.  There  is  no 
warrant  for  holding  that,  where  the  justice  has  acted  as  a  member 
by  directing  a  prosecution  for  an  offence  under  the  Act,  he  is  a 
sufficiently  disinterested  person  as  to  be  able  to  sit  as  a  judge  at 
the  hearing  of  the  information.  I  am  of  opinion  that  the  rule 
must  be  made  absolute,  but  this  being  a  criminal  matter  the 
Court  has  no  power  to  give  costs. 

Caye,  J.    I  am  of  the  same  opinion. 

JSub  dbBolute.  (1) 

Solicitor  for  prosecutor:  Seaion  F.  Taylor,  for  E.  db  I.  Clark, 
BnaUh. 

Solicitors  for  justices :  Jaokson  dt  Evans,  for  Soholey,  Wilson,  dt 
Leaffiam,  Wdkefidd. 

(1)  See  Beg.  v.  Justices  of  TarmotUh  (8  Q.  B.  D.  525). 
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LEIQH  V.  WBIGLET  and  Others. 


Building  Socidy^BuUding  Sodety't  Act,  1874  (37  ds  38  Vict.  e.  72),  m.  15, 16, 
43 — Bvkat^Borrowing  Powers — Deposits  or  Looms  in  excess  of  Limits  pre* 
scribed  hy  the  Act — Liability  of  Directors — Overdrawn  Banking  Account^ 
whether  a  "  Loan  "  within  the  Act, 

By  &  15  of  the  Bailding  Societies  Act,  1874,  any  society  under  the  Act  may 
receiye  deposits  or  loans  at  interest  from  the  members  or  other  persons  within  the 
limits  provided  by  the  section ;  and  in  a  terminating  society  the  total  amount  so 
received  on  deposit  or  loan  and  not  repaid  may  either  be  a  sum  not  exceeding 
two-thirds  of  the  amount  for  the  time  being  secured  to  the  society  by  mortgages 
from  its  members,  or  a  sum  not  exceeding  twelve  months'  subscriptions  on  the 
shares  for  the  time  being  in  force. 

By  s.  16  the  rules  of  every  society  shall  set  forth  whether  the  society  intends 
to  avail  itself  of  the  borrowing  powers  contained  in  the  Act,  and  if  so  within 
what  limits  not  exceeding  the  limits  prescribed  by  the  Act. 

By  s.  43,  if  any  society  receives  loans  or  deposits  in  excess  of  the  limits 
prescribed  by  the  Act,  the  directors  or  committee  of  management  of  such  society 
receiving  such  loans  or  deposits  on  its  behalf  shsll  be  personally  liable  for  the 
amount  so  received  in  excess. 

Where  by  the  rules  of  a  terminating  society  the  amount  to  be  received  upon 
deposit  or  loan  was  limited  to  an  amount  not  exceeding  two-thirds  of  the  amount 
for  the  time  being  secured  to  the  society  by  mortgages  from  its  members  :— 

Bdd^  in  an  action  against  the  directors  under  a.  43,  that  they  were  personally 
liable  in  respect  of  sums  received  by  the  society  on  deposit  or  loan  in  excess  of 
the  limit  prescribed  by  the  rules,  notwithstanding  that  the  amount  received  on 
deposit  or  loan  did  not  exceed  the  other  of  the  alternative  limits  prescribed  by 
8.15: 

Bold,  also,  that  a  loan  at  interest  to  the  society  from  its  bankers,  secured  by 
deposit  of  title-deeds,  and  made  by  allowing  the  society  to  overdraw  its  account 
at  the  bank,  was  a  ''loan"  within  the  meaning  of  s.  15. 

The  action  of  Looker  y.  WrigUy  and  Others  was  brought  under 
8.  43  of  the  Building  Societies  Act,  1874,  to  recover  a  sum  of 
800?.  deposited  by  the  plaintiflF  with  the  defendants^  a  benefit 
building  society. 

The  action  was  entered  for  trial  at  the  Manchester  Assizes  in 
February,  1881,  when  it  was  agreed,  with  the  leave  of  the  Court, 
that  the  record  should  be  withdrawn,  and  a  special  case  stated  for 
the  opinion  of  the  Queen's  Bench  Division,  both  in  the  action 
of  Xoolat-  V.  Wrigley  and  Others  and  in  several  other  actions 
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(including  Leigh  v.  Wrigley  and  Others)  then  pending  against  the 
same  defendants. 

The  material  facts  stated  in  the  case  with  respect  to  the  actions 
of  Looker  v.  Wrigley  and  Others  and  Leigh  v.  Wrigley  and  Others 
were  as  follows : — 

The  defendants  at  all  times  material  were  tlie  directors  and 
committee  of  management  of  the  Golden  Fleece  Benefit  Building 
Society  at  Bochdale.  The  rules  of  the  society,  as  subsequently 
registered,  were  drawn  and  framed  prior  to  the  11th  of  February^ 
1876,  and  the  defendants  on  that  day  met  and  held  what  pur- 
ported to  be  the  society's  first  meeting,  and  accepted'certain  loans, 
and  made  advances,  and  took  certain  mortgages  in  the  name  of 
the  society  as  security  for  the  same,  and  daring  the  period  between 
the  11th  of  February  and  the  8rd  of  March,  1876,  the  defendants 
received  deposits  or  loans  at  interest  on  behalf  of  the  society* 
The  society  was,  on  the  8rd  of  March,  1876,  incorporated,  regis- 
tered, and  formed  under  the  Building  Societies  Act,  1874  (37  &  38 
Vict.  c.  42)  (1)  as  a  terminating  society. 

Bule  11  of  the  registered  rules  of  the  society  limited  the  total 
amount  of  money  to  be  received  by  the  society  upon  deposit  or 
loan  to  an  amount  not  exceeding  two-thirds  of  the  amount  for  the 
time  being  secured  to  the  society  by  mortgages  from  its  members. 


(1)  Sect.  15  of  the  Building  Socie- 
ties Act,  1874  (37  &  38  Vict,  c  42), 
enacts,  with  respect  to  the  borrowing 
of  money  by  societies  tinder  the  Act, 
that  (sub-s.  1),  "Any  society  under 
this  Act  may  receive  deposits  or  loans 
at  interest  within  the  limits  in  this 
section  provided  from  the  members  or 
other  persons  ...  to  be  applied  to  the 
purposes  of  the  society." 

Sub-s.  2 :  "  In  a  permanent  society 
the  total  amount  so  received  on  deposit 
or  loan,  and  not  repaid  by  the  society, 
shall  not  at  any  time  exceed  two-thirds 
of  the  amount  for  the  time  being  se- 
cured to  the  society  by  mortgages  from 
its  members." 

By  sub-s.  3 :  "In  a  terminating  so- 
ciety the  total  amount  so  received,  and 
not  repaid,  may  either  be  a  sum  not 


exceeding  such  two-thirds  as  aforesaid, 
or  a  sum  not  exceeding  twelve  months* 
subscriptions  on  the  shares  lor  the  time 
being  in  force." 

By  s.  16,  the  rules  of  every  society 
hereafter  established  under  this  Act 
shall  set  forth  '(sub-s.  2),  "  Whether 
the  society  intends  to  avail  itself  of  the 
borrowing  powers  of  this  Act,  and  if  so 
within  what  limits,  not  exceeding  the 
limits  prescribed  by  this  Act" 

By  s.  43,  "  If  any  society  under  this 
Act  receives  loans  or  deposits  in  excess 
of  the  limits  prescribed  by  this  Act^  the 
directors  or  committee  of  management 
of  such  society  receiving  such  loans  or 
deposits  on  its  behalf  shall  be  person- 
ally liable  for  the  amount  so  received 
in  excess." 
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On  the  16th  of  March,  1876,  the  society's  solicitor,  with  the 
defendants'  authority,  received  a  deposit  or  loan  from  the  plaintiff  " 
Looker  to  the  amount  of  S007.,  and  that  sum  was  paid  by  the 
solicitor  into  the  society's  bank  to  the  credit  of  the  society. 

At  the  date  upon  which  this  deposit  or  loan  was  made,  exdnding 
mortgages  given  to  the  society  prior  to  the  Srd  of  March,  there 
was  nothing  whatsoever  secured  to  the  society  by  mortgagee  from 
its  members,  but  the  amount  received  by  the  defendants  on  behalf 
of  the  society  by  way  of  deposits  or  loans  at  interest  did  not  at 
that  date  exceed  (including  Looker's  loan)  the  amount  of  twelve 
months'  subscriptions  on  the  shares  of  the  society  in  force. 

On  the  18th  of  April,  1876,  the  defendants  received  on  behalf 
of  the  society  a  deposit  or  loan  of  1800Z.  from  the  plaintiff  in  the 
action  Leigh  v.  Wtigley  and  Others.  Prior  to  this  deposit  or 
loan  (and  exclusive  of  the  same),  taking  into  account  a  loan  at 
interest  from  the  bankers  of  the  society  of  65931.,  which  was 
secured  by  the  deposit  of  deeds  of  property  upon  which  tbe 
society  had  mortgages,  the  defendants  had  received  deposits  or 
loans  at  interest  on  behalf  of  the  society  to  an  amount  exceeding 
two-thirds  of  the  amount  secured  to  the  society  by  mortgages 
from  ite  members,  but  the  two-thirds  limit  would  not  be  exceeded 
if  the  sum  of  65981.  were  deducted  from  the  amount  of  deposits 
or  loans  at  interest  received  by  the  defendants  on  behalf  of  the 
society. 

The  sum  of  6598Z.  had  been  lent  at  interest  by  their  bankers 
to  the  society  to  enable  it  to  make  increased  advances  on  mort- 
gage to  its  members,  and  had  in  fact  been  so  employed  the  day 
before  Leigh's  load  was  made,  and  the  advances  so  made  formed 
part  of  the  amount  secured  to  the  society  by  mortgages  from  its 
members.  The  society's  account  at  the  bank  was  a  fluctuatiug 
one.  Shortly  before  the  sum  of  65982»  was  advanced  the  society 
had  changed  their  bankers — ^their  former  bankers  having  been 
unwilling  to  advance  so  large  a  sum.  The  Court  were  to  have 
power  to  draw  inferences  of  fact. 

If  the  Court  were  of  opinion  that  the  defendants  were  liable  to 
the  respective  plaintiffs  in  all  or  any  of  the  actions,  judgments 
were  to  be  entered  up  in  such  actions  for  the  successful  plaintiffs 
respectively  for  such  amount  as  the  Court  should  direct.    If  the 


1882 


LOOBSB 

Wbiolet. 
Lbzor 

V. 

Wbiglet, 


400 


QUEEN'S  BENCH  DIVISION. 


VOL.DL 


1882 


LOOSXB 
V, 

Wbiolit. 
Leioh 

WUOLST. 


Court  were  of  opinion  that  the  defendants  were  not  liable,  judg- 
ments were  to  be  entered  for  them  with  costs. 

C.  Bussell,  Q.O.  (Smyly,  with  him),  for  the  plaintiffs.  The  facts 
stated  in  the  case  bring  the  defendants  within  the  express  words 
of  s.  43.  In  both  cases  they  have  received  on  behalf  of  the  societ j 
loans  to  an  amount  exceeding  the  limit  declared  by  rule  11.  The 
rules  having  been  made  under  the  Act,  the  limit  prescribed  by 
them  is  the  ''limit  prescribed  by  the  Act"  within  the  meaning 
ofs.  43. 

Oidlff,  Q.O.  {Crompton^  Q.C7.»  with  him),  for  the  defendants. 
Sect.  43  imposes  upon  the  directors  a  new  liability,  apart  from 
any  liability  at  common  law.  They  are  made  liable  from  the 
mere  fact  of  being  directors,  though  they  may  not  have  been 
personally  guilty  of  any  negligence.  By  the  terms  of  s.  43  this 
liability  accrues  only  when  the  society  in  exercising  its  borrowing 
powers  has  exceeded  the  ''limits  prescribed  by  the  Act,"  and 
those  limits  are  the  alternatiye  limits  prescribed  by  s.  15.  It  is 
contended  that  the  legislature  did  not  intend  to  make  every 
director  personally  liable  where  the  society  borrowed  money  in 
excess  only  of  the  limit  mentioned  in  the  society's  rules. 

It  is  also  submitted  that  in  Leigh's  case  the  amount  of  the 
society's  over-draft  upon  its  bankers  ought  not  to  be  taken  into 
account  in  estimating  the  amount  received  on  deposit  or  loan. 
Sub-s.  6  of  s.  16  contemplates  that  in  cases  of  loans  or  deposits 
within  the  section  there  must  be  a  deposit  book,  or  some  acknow- 
ledgment or,  security  given,  upon  which  the  whole  of  ss.  15  and 
16  are  to  be  printed  or  written.  Admitting  that  where  bankers 
allow  an  over-draft  it  is  a  loan  from  them  to  the  society,  still  it  is 
not  a  loan  within  the  meaning  of  s.  15.  In  the  case  of  In  re 
Cefn  CUcen  Mining  Co.  (1)  it  was  held  that  an  overdrawn  account 
at  their  bank  was  not  a  loan  to  a  company  within  the  articles  of 
association,  which  prohibited  the  company  from  contracting  loans 
beyond  a  certain  amount;  and  Waierlaw  v.  Sharp  (2)  decided 
that  a  mere  overdrawing  in  the  regular  course  of  business  was  not 
a  loan  by  their  bankers  to  a  railway  company  which  could  be 
questioned  as  a  borrowing  ultr&  vires,  although  the  sum  which 

(1)  Law  Rep.  7  Eq.  88.  (2)  Law  Rep.  8  Eq.  601. 
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the  railway  company  were  permitted  to  overdraw  was  entered  in 
the  bankers'  books  under  the  title  **  loan  accoant." 
Smyly  was  not  heard  in  reply. 

Denhan,  J.  I  am  of  opinion  that  the  loans  made  to  the 
defendants,  and  the  amounts  secured  by  mortgages  to  them,  prior 
to  the  3rd  of  March,  1876,  the  date  upon  which  the  society  was 
incorporated  and  registered,  do  not  come  within  the  operation  of 
8.  43  of  the  Act,  not  being  transactions  by  the  society  so  as  to 
make  the  directors  personally  liable  under  that  section.  The 
facts  stated  in  the  case  shew  that,  excluding  mortgages  to  the 
society  prior  to  the  3rd  of  March,  there  were  no  sums  on  mort- 
gage on  the  16th  of  March,  the  date  of  the  plaintiff  Looker's  loan. 
It  is  neyertheless  contended  that  the  defendants  are  not  liable 
under  s.  43,  because  although  the  advance  was,  at  the  time  it  was 
made,  in  excess  of  any  moneys  secured  by  mortgages  to  the 
society,  still  the  amount  of  deposits  or  loans  received  by  the 
society  was  not  in  excess  of  the  twelve  months'  subscriptions  to 
the  society,  and  therefore  the  directors  are  not  brought  within 
the  terms  of  s.  43  coupled  with  s.  15.  This  contention  raises  the 
main  question  in  the  case — what  is  the  construction  of  s.  43  taken 
in  connection  with  ss.  15  and  16.  I  think  the  three  sections 
must  be  read  together.  Sect.  15  provides  alternative  limits  which 
a  terminating  society  may  adopt  at  their  option.  But  if  they  are 
to  have  borrowing  powers  at  all,  they  must^  under  s.  16,  state  in 
their  rules  which  of  the  alternative  limits  they  do  a^opt.  It  would 
not,  in  my  opinion,  be  a  good  statement  if  the  rules  declared, 
**  The  society's  limit  is  one  or  other  of  the  limits  mentioned  in 
s.  15,  according  to  whichever  limit  best  serves  their  purpose  at 
the  moment"  If  my  construction  of  ss.  15  and  16  is  the  true 
one,  the  society  here  are  bound  by  the  limit  declared  by  rule  11, 
and  that  limit  is  a  sum  not  exceeding  two-thirds  of  the  amount 
for  the  time  being  secured  to  the  society  by  mortgages  from  its 
members. 

It  has  been  ingeniously  argued  by  the  defendants'  counsel  that 
8.  43,  which  renders  the  directors  personally  liable  in  respect  of 
amounts  received  on  deposit  or  loan  **  in  excess  of  the  limits  pre- 
scribed by  the  Act,"  must  be  construed  as  meaning  prescribed  by 
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the  Aot  and  not  by  the  roleB,  thus  leaying  both  the  limits  men- 
tioned in  8. 15  still  open,  so  that  if  the  amonnt  received  on  deposit 
or  loan  does  not  exceed  one  of  the  two  limits,  the  directors  would 
be  exempt  from  liability.  I  think  that  is  a  fallacious  constmotion, 
and  one  which  would  defeat  the  object  of  the  Act  That  object  is 
to  provide  definite  limits  which  the  society  are  bound  to  choose 
between  in  making  their  rules,  and  when  once  the  rules  are  made 
adopting  a  particular  limit,  that  is  the  limit  prescribed  by  the 
Act    It  follows,  therefore,  that  the  defendants  are  liable. 

In  Leigh's  case,  if  the  amount  of  the  loan  at  interest  received 
by  the  society  from  their  bankers  be  excluded,  the  amount  of 
the  loans  to  the  society  would  bear  the  necessary  proportion  to 
the  sums  secured  to  them  by  mortgage.  It  is  argued  for  the 
defendants  that  the  bankers'  loan  ought  to  be  excluded.  The 
words  of  s.  15,  subs.  1,  are  general,  covering  any  sort  of  ^  deposit 
on  loan  at  interest  from  members  or  other  persons,"  and  the 
case  expressly  finds  that  the  sum  received  from  the  bankers  was 
a  loan  at  interest  to  the  society.  There  is  nothing  in  the  Act 
to  distinguish  loans  by  bankers  from  loans  by  other  persons,  and 
I  think  the  Court  would  be  legislating,  and  not  fairly  construing 
the  Act,  if  it  were  to  hold  that  any  such  distinction  existed.  The 
cases  cited  are  not  in  point  here.  The  decisions  turned  upon 
particular  facts,  which  differ  from  those  found  in  this  case.  Look- 
ing at  the  reason  of  the  thing  it  is  obvious  that  the  object  of 
the  legislature  would  be  frustrated  if  a  building  society  might 
carry  on  business  to  any  extent  upon  funds  borrowed  from  their 
bankers,  and  still  not  be  subject  to  the  restriction  of  s.  43.  In 
Leigh's  case,  therefore,  I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 


Pollock,  B.  I  am  of  the  same  opinion.  I  agree  with  my 
Brother  Denman  that,  on  the  true  construction  of  s.  43,  the  limits 
prescribed  by  the  Act  are  the  limits  prescribed  by  the  rules  made 
in  compliance  with  s.  16.  Sect  15  provides  two  alternative  limits 
which  may  be  adopted  in  the  rules,  and  the  society  elected  in  the 
present  case  to  adopt  the  first  alternative.  That,  in  my  opinion, 
is  the  limit  prescribed  by  the  Act  within  the  meaning  of  s.  43.  I 
agree  also  that  the  transactions  before  the  date  of  the  incorpora- 
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lion  and  registration  of  the  society  should  be  excluded  from 
computation  in  determining  whether  loans  at  interest  receiyed  by 
the  society  were  in  excess  of  the  limits  prescribed  by  the  Act. 
As  to  Leigh's  loan,  I  am  of  opinion  that,  in  computing  the  amount 
:at  that  time  received  by  the  society  on  deposit  or  loan  at  interest, 
it  would  be  wrong  to  exclude  the  loan  to  the  society  from  their 
bankers.  Two  cases  were  dted  in  which  the  question  was  dis- 
cussed whether  a  mere  overdraft  on  bankers  is  to  be  treated  as 
^  loan  to  the  customers.  Of  these  Waterhw  v.  Sharp  (1)  comes 
nearest  to  the  present  case.  There  the  bankers,  for  their  own 
purposes,  set  up  a  loan  account  with  their  customers,  a  railway 
<K>mpany,  and  allowed  them  to  draw  cheques  against  that  acoount. 
I  confess  to  having  some  doubt  whether  I  could  agree  with  the 
decision  if  it  applied  to  this  case.  But  the  £Etcts  stated  here 
<dearly  shew  that  the  society  were  unable  to  carry  on  business 
without  obtaining  assistance  from  their  new  bankers,  and  they 
obtained  it  by  receiving  this  loan,  which  carried  interest  and  was 
secured  by  deposit  of  title  deeds.  I  am  unable  to  conceive  what 
could  constitute  a  **  loan  at  interest  **  if  this  did  not.  It  is  within 
the  words  and  spirit  of  the  Act.  It  would  be  enabling  the  society 
to  evade  the  Act,  and  would  foster  the  worst  mischief  the  Act 
intended  to  deal  with,  were  the  Court  to  hold  that  loans  of  this 
nature  from  bankers  were  not  to  be  taken  into  account  in  deter- 
miniug  whether  the  society  had  received  loans  or  deposits  in 
excess  of  the  prescribed  limits. 

Judffmmifor  the  jllainiiffs. 

Solicitors  for  plaintiffs :  Hughes  it  Beadles,  far  HarUey,  8m,  d 
Osborne^  Boehdaie. 

Solicitors  for  defendants:  Clarke,  Woodcock,  db  Byhnd,  for 
Standring  it  Taylor,  Boehdaie. 


1882 


LOOKSB 

Wriolev. 
Leigh 

V. 

Wbiolbt. 


(1)  Law  Bep.  8  Eq.  601. 


W.  A. 
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[IN  THE  COURT  OF  APPEAL.] 

WESTON  AND  Othebs  v.  THE  MANAGERS  OF  THE  METROPOLITAN 
ASYLUM  DISTRICT. 

Landlord  and  Tenant — Covenant  in  Lea$e  against  carrying  on  Offensive  Trade 
— Extra  Bent  reserved  in  case  of  Breach  of  such  Covenant — Forfeiture, 

The  defendants  were  assignees  of  the  lease  of  certain  premises  which  had  been 
demised  by  the  plaintiffs  for  a  term  of  years,  the  reddendom  being  as  follows : 
"yielding  and  paying  a  yearly  rent  of  30Z.  by  equal  quarterly  payments  "  on  the 
usual  quarter  days,  *'  and  a  like  yearly  rent  of  251,  by  like  equal  payments  in 
case  any  of  the  trades,  occupations,  or  things  hereinafter  covenanted  not  to  be 
carried  on  or  done  upon  the  said  premises  shall  be  carried  on  or  done.** 

The  lessees,  among  other  usual  covenants,  covenanted  not  to  carry  on  upon 
the  premises  certain  specified  trades  or  businesses,  nor  any  offensive,  noisome,  or 
noisy  trade  or  business  whatsoever,  nor  do  nor  suffer  to  be  done  anything  which 
might  be  or  grow  to  the  damage  or  annoyance  of  the  lessors.  The  lease  contained 
a  condition  of  re-entry  if  the  said  yearly  rent  of  30?.  or  the  said  further  rent  of 
25Z.,  in  case  the  same  should  become  payable,  were  in  arrear,  or  if  and  whenever 
there  should  be  a  breach  of  any  of  the  covenants  thereinbefore  contained  on  the 
part  of  the  lessees. 

The  defendants  having  carried  on  upon  the  demised  premises  a  business  within 
the  terms  of  the  above-mentioned  covenant,  the  plaintiffs  sued  to  recover  the 
premises  upon  a  forfeiture  of  the  lease : — 

Eddf  affirming  the  dedsion  of  the  Queen's  Bench  Division,  that  the  lease  oould 
not  be  construed  as  meaning  that  the  defendants  were  entitled  to  carry  on  the 
business  in  question  upon  payment  of  the  additional  rent  mentioned  in  the 
reddendum,  and  that  the  plaintiffs  were  entitled  to  re-enter  under  the  condition 
for  re-entry  should  they  choose  to  exercise  that  option,  instead  of  requiring  the 
payment  of  the  additional  rent. 

Appeal  from  the  decision  of  the  Queen's  Bench  Diyisiony  allow- 
ing a  demnrrer  to  the  statement  of  defence,  in  an  action  for  the 
recovery  of  certain  premises  upon  a  forfeiture  for  breach  of  cove- 
nant in  a  lease  granted  by  the  plaintiffs  to  persons  of  whom  the 
defendants  were  assignees.  (1) 

The  lease  contained  a  covenant  by  the  lessees  not  to  carry  on 
or  saffer  to  be  carried  on  upon  the  premises  certain  offensive 
trades  or  occupations  which  were  therein  specified,  or  any  offensive, 
noisome,  or  noisy  trade  or  business  whatsoever,  nor  do  or  suffer  to 
be  done  anything  which  might  be  or  grow  to  the  damage  or 

(1)  Reported  8  Q.  P.  D.  387. 
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imnoyance  of  the  lessors.  This  coyenant  was  broken  by  the 
defendants,  and  in  respect  of  such  breach  the  plaintiffs  claimed  to 
re-enter  nnder  the  condition  of  re-entry  in  the  lease  for  breach  of 
«ny  of  the  coyenants. 

The  statement  of  defence  set  ont  the  reddendum  of  the  lease 
4md  the  condition  of  re-entry.  The  reddendum  was  ''  yielding  and 
paying  therefor  during  the  said  term  unto  the  lessors  the  yearly 
rent  of  302.  by  equal  quarterly  payments  *'  on,  &c.,  **  and  also 
yielding  and  paying  unto  the  lessors  the  further  yearly  rent  of 
2521  by  like  equal  payments,  in  case  any  of  the  trades,  occupa- 
tions* or  things  hereinafter  coyenanted  not  to  be  carried  on  or 
done  upon  the  said  premises  shall  be  carried  on  or  done,"  &c. 
The  condition  of  re-entry  was  as  follows :  **  Proyided  always  that 
if  the  said  yearly  rent  of  802.  hereinbefore  reseryed,  or  the  said 
further  rent  of  252.,  in  case  the  same  shall  become  payable  or  any 
part  thereof,  shall  be  in  arrear  for  twenty-one  days,  or  if  and 
wheneyer  there  shall  bo  a  breach  of  any  of  the  coyenants  herein- 
before contained  on  the  part  of  the  lessees,  then  it  shall  be  lawful 
for  the  lessors  to  re-enter  upon  the  premises  and  the  same  to  haye 
and  repossess  as  in  their  first  and  former  estate,  anything  herein- 
before contained  to  the  contrary  notwithstanding." 

The  Diyisional  Court  held  that  the  lease  did  not  giye  the 
lessees  a  right  to  carry  on  the  offensiye  trades  specified  in  the 
coyenant  on  payment  of  the  additional  rent,  but  gaye  the  lessors 
altematiye  remedies  in  case  such  trades  were  carried  on,  namely, 
of  claiming  a  forfeiture  or  a  payment  of  such  additional  rent, 
and  the  Court  allowed  the  demurrer  and  gaye  judgment  for  the 
plaintiffs. 

The  defendants  appealed. 

GrafUham,  Q.O.,  and  E.  Clarke,  Q.a  {Proud/oat,  with  them), 
for  the  defendants.  The  additional  rent  of  252.  is  fixed  as  the 
rent  to  be  paid  for  carrying  on  any  of  the  offensiye  occupations 
on  the  premises  which  would  otherwise  be  contrary  to  the  coye- 
nant not  to  carry  them  on.  It  is  the  price  agreed  by  the  parties 
to  be  paid  for  so  acting :  Woodward  y.  Oyles  (1) ;  and  it  should  be 
so  construed  rather  than  treated  as  a  penalty :  Lowe  y.  Peers  (2) 

(1)  2  Ysm.  119.  (2)  4  Burr.  2228. 
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and  Legh  v.  InUie.  (1)  The  clause  of  re-entry  must  be  taken  to- 
apply  only  to  the  breach  of  such  coyenant  as  is  not  otherwise  dealt- 
with,  and  not  to  the  covenant  not  to  carry  on  any  offensive  trade, 
which  is  dealt  with  by  the  stipulation  that  if  the  lessees  do  carry 
on  such  trade  they  are  to  pay  an  additional  rent 

Sir  H.  CHffard,  Q.O.f  and  FuUartan,  appeared  for  the  plaintift». 
but  were  not  called  upon. 

Bbett,  L  J.  I  have  no  doubt  about  this  case.  I  think  that 
the  decision  of  the  Queen's  Bench  Division  should  be  affirmed, 
and  for  the  reasons  given  by  that  Court.  In  the  lease  in  this 
case  there  are  several  covenants  by  the  lessees  to  pay  rent  and  to 
abstain  from  doing  certain  things,  and  then  there  is  a  clause  of 
re- entry,  which  is  in  these  plain  and  express  terms :  **  that  if  the 
said  yearly  rent  of  30Z.  hereinbefore  reserved,  or  the  said  further 
rent  of  252.  in  case  the  same  shall  become  payable,  or  any  part 
thereof,  shall  be  in  arrear  for  twenty-one  days,  or  if  and  whenever 
there  shall  be  a  breach  of  any  of  the  covenants  hereinbefore  con- 
tained on  the  part  of  the  lessees,  then  it  shall  be  lawful  for  the^ 
lessors  to  re-enter  upon  the  premises."  The  question  is,  whether 
there  is  anything  in  the  lease  to  cut  down  the  generality  of  this^ 
clause.  It  is  said  that  there  is  in  the  reddendum,  which  contains 
a  stipulation  that  in  case  there  shall  be  any  breach  of  the 
lessee's  covenant  not  to  carry  on  any  offensive  or  noisome  trade,^ 
the  lessees  shall  be  liable  to  pay  an  increased  rent  of  252.  a  year. 
If  that  stipulation  were  so  drawn  as  to  be  incapable  of  being  read 
without  cutting  down  the  clause  of  re-entry,  that  is  to  say,  if  the 
two  could  not  be  consistently  read  together,  then  I  suppose  it 
must  be  read  as  cutting  down  the  clause  of  re-entry.  But  the 
rule  is  that  one  must  read  all  the  parts  of  a  document  together, 
unless  they  are  so  inconsistent  that  this  cannot  be  done,  and  it 
seems  to  me  that  both  the  clause  of  re-entry  and  the  stipulation 
as  to  rent  can  be  made  consistent  if  they  be  read,  as  they  were  in 
the  Court  below,  to  mean  that  an  option  shall  be  given  to  the 
lessors  to  re-enter  if  they  please  in  case  of  any  breach,  or  if  they 
prefer  not  to  re-enter,  to  require  the  lessees  to  pay  the  increased 
rent.    It  is  said  that  this  is  unilateral^  and  in  fetvour  of  the  land-^ 


(1)  6  H.  &  N.  165. 
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lord,  bat  the  same  might  be  said  of  other  covenants.  It  seems  to 
me  that  the  two  olaoses  may  be  read  together  in  the  way  I  have 
stated,  and  that  therefore  this  appeal  must  be  dismissed. 

C!oTTON,  L.  J.  I  am  of  the  same  opinion.  In  ease  of  the  breach 
of  the  covenant  not  to  carry  on  any  of  the  therein  specified  trades 
an  additional  rent  is  stipulated  to  be  paid  by  the  lessees,  and  it  is 
said  that  that  is  inconsistent  with  the  right  of  re«entry  in  respect 
of  that  same  breach  of  covenant  I  think,  however,  that  that 
argument  is  not  maintainable.  It  is  optional  with  the  lessors 
whether  they  will  or  not  avail  themselves  of  the  clause  of  re-entry, 
or  whether  they  will  adopt  the  alternative,  and  claim  the  addi- 
tional rent.  The  additional  rent  is  only  to  be  paid  if  the  term 
continues  after  the  act  which  is  the  breach  of  covenant  has  been 
done.  The  lessors  may  then,  if  they  please,  determine  the 
tenancy,  but  if  they  do  not  do  so,  but  are  willing  to  keep  the 
lessees  as  their  tenants,  then  the  lessees  are  to  pay  the  additional 
rent  Of  course,  a  question  may  arise  whether  the  further  rent 
of  25L  is  payable  as  liquidated  damages,  or  whether  so  much  only 
is  payable  as  amounts  to  the  damage  done  by  the  breach  of  cove- 
nant, but  no  such  question  arises  here,  where  the  lessors  have  not 
in  the  exercise  of  their  option  claimed  the  additional  rent. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Perkins  dk  Weston. 

Solicitors  for  defendants :  Charles  Rogers,  Sons,  it  Bussdl. 
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1882  Hb  JOEL  EMANUEL  &  CO. 

June  8. 

SoUcUor  and  Client^CovU  in  County  Court^Work  done  hrfon  and  qfter 

Action — Scale  of  Costs  and  Charges  in  Actions  under  20{. — County  Courts 

Act,  1875  (38  <fc  39  Vict.  c.  50),  ».  8 ;  19  A  20  Vict,  c  108,  s.  36. 

The  scale  of  costs  and  charges  in  actions  in  the  oonnty  court  under  20^. 
framed  in  pursuance  of  38  &  39  Vict.  c.  60,  s.  8«  does  not  prevent  a  solicitor 
from  recovering  charges  other  than  those  specified  in  the  scale  for  work  done 
out  of  Court  before  and  after  the  commencement  of  an  action,  although  there 
has  been  no  agreement  in  writing  for  further  costs  under  19  &  20  Vict  c  108, 
S.36. 

Motion  by  way  of  appeal  from  an  order  of  Stephen,  J., 
dismissing  an  application  to  review  the  master's  taxation  of  a 
bill  of  costs. 

It  appeared  that  the  bill  of  costs  was  delivered  by  Messrs.  Joel 
Emanuel  &  Co.,  solicitora,  to  the  firm  of  Isaac,  DmifT  &  Go.,  and 
was  referred  to  the  master  for  taxation  as  between  attorney  and 
client.  The  solicitors  were  retained  to  coUeot  a  number  of  debts 
onder  202.,  which  they  had  done  by  proceedings  in  the  county 
•  courts  and  various  items  in  their  bill  were  objected  to  on  the 
ground  that  they  were  not  allowed  by  the  scale  of  costs  framed 
under  the  County  Courts  Act,  1875,  38  &  39  Yict  c.  50,  s.  8. 
Among  these  items  were  the  following: — ^Zielinski's  case:  Attending 
county  court  to  ascertain  if  instalments  paid  into  courts  Zs.  Ad. ; 
attending  you  thereon,  3s.  4(2. ;  writing  defendant,  3s.  6<2. ;  attend- 
ing you  taking  further  instructions,  3s.  4c2. ;  attending  to  issue 
execution,  Ss.  4(2.;  attending  searching  return  by  high  bailiff, 
3s.  4(2. ;  attending  informing  you,  and  as  to  further  inquiries, 
3s.  4(2.  Punter's  case:  Instructions  to  issue  execution,  3s.  4(2,; 
attending  issuing  execution,  3s.  4(2.;  attending  you  on  your 
instructing  us  to  see  bailiff,  3s.  4(2.;  attending  bailiff,  6s.  8(2. 
Gill's  case :  Attending  you  consulting  on  a  claim  against  Mr.  Gill, 
6s.  8(2. 

All  these  items  were  allowed  by  the  master,  on  the  ground 
that  they  were  for  business  done  out  of  court  and  not  legulated 
by  the  scale  of  costs. 
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W.  G.  Harrison,  Q.O.,  and  LitOdon,  for  the  applicant.  The  1882 
material  question  upon  the  present  application  (1)  is,  whether  in  s^ 
respect  of  the  county  coart  proceedings  which  he  has  taken  the  ^>>^^'^ 
solicitor  can  recover  costs  and  charges  not  indaded  in  the  scale 
framed  under  38  &  39  Vict.  c.  50,  s.  8.  This  scale  in  actions 
where  the  amount  recovered  does  not  exceed  202.  allows  specified 
charges  on,  firsts  letter  before  action;  second,  instructions  for 
and  preparing  particulars  and  attending  and  entering  plaint; 
and  third,  attending  or  acting  in  court:  and  this  specification 
of  charges  was  intended  to  exclude  any  right  to  recover  items 
such  as  those  allowed  by  the  master.  It  is  true  that  under 
9  &  10  Vict  c.  95,  s.  91,  allowing  the  solicitor  158.  only  for 
appearing  and  acting  in  the  county  court,  it  was  held  tliat  the 
amount  applied  only  to  the  appearing  and  acting  of  the  solicitor 
in  court,  and  not  to  his  services  out  of  court  in  advising  and 
getting  up  the  case:  In  re  Toby  (2),  overruling  In  re  CXip- 
perlon.  (3)  Now,  however,  by  19  &  20  Vict  o.  108,  s.  36  (4), 
a  solicitor  cannot  in  any  county  court  suit  where  the  claim  is 
within  202.  recover  any  further  costs  ''in  the  conduct  of  such 
suit"  than  those  mentioned  in  9  &  10  Vict  c.  96,  s.  91,  unless 
upon  taxation  it  is  shewn  that  the  client  has  agreed  in  writing  to 
pay  further  costs.  Here  there  was  no  written  agreement,  and 
the  Act  applies,  for  the  words  ''in  the  conduct  of  such  suit"  are 
large  enough  to  include  all  the  present  items.  The  mention  in 
the  scale  of  ''instructions  for  particulars**  shews  that  it  was 
meant  to  include  all  business  before  action,  and  the  policy  of  the 

(1)  Other  objections  were  taken  to  registrar  be  satisfied,  by  writing  under 
the  Master's  certificate,  and  overruled  the  hands  of  the  client,  that  he  has 
by  the  Court,  which  it  is  unnecessary  agreed  to  pay  further  costs  or  charges ; 
to  notice.  and  in  such  case  the  registrar  may 

(2)  12  Q.  B.  694.  allow  any  costs  or  charges  not  ezceed- 
(8)  12  Q.  B.  687.  ing  the  amount  which  may  have  been 
(4)  19  &  20  Vict  c   108,  s.  36:      so  agreed  to  be  paid. 

Where  in  any  action  the  debt  or  damage         88  &  89  Vict  c.  50,  s.  8 :  Judges 

•claimed  shall  not  exceed  201.  an  at-  of  county  courts  empowered  to  frame 

tomey  shall  not  be  entitled  to  recover  a  scale  of  costs  and  chaiges  to  be  paid 

from  his  client  any  further  costs  or  to  attorneys  with  respect  to  all  pro- 

chaiges  in  the  conduct  of  suit  than  oeedings  authorized   to  be  taken   in 

those  mentioned  in  9  &  10  Vict.  c.  95,  such  courts. 
8.  91,  unless  upon  taxation  of  costs  the 


Emanuel 
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1882        Act  is  to  protect  the  client  from  heavy  charges  where  the  amoant 

Bb        sought  to  be  recovered  is  small. 

Mclntyre,  Q.O.f  and  A.  O.  Melntyre,  appeared  to  shew  canse^ 
but  were  not  heard. 

Denman^  J.  This  is  an  application  to  review  the  master's  tax- 
ation and  to  reverse  the  order  of  Stephen,  J.,  who  declined  to 
review  it  The  bill  of  costs  was  delivered  by  Messra.  Emannel 
&  Co.  to  Messrs.  Isaac  &  Co.  for  work  done  in  certain  oonnty 
court  proceedings.  Two  or  three  objections  have  been  made  to- 
the  bill  of  costs  : — [The  learned  judge  discussed  and  overruled 
certain  preliminary  objections.]  But  the  material  point  is  whether 
the  solicitors  are  debarred  from  claiming  more  than  the  items 
specified  in  the  scale  of  costs  and  chargjM  framed  in  accordance 
with  88  &  89  Vict.  c.  60,  s.  8,  and  it  raises  no  doubt  a  question  of 
some  importance.  Before  the  passing  of  the  Act  19  &  20  Vict* 
c  108,  it  was  held  in  Be  CKppertan  (1)  that  9  &  10  Vict  c  95, 
8.  91,  wliich  limits  the  amount  to  be  recovered  for  appearing  and 
acting  in  the  county  court,  applied  to  everything  done  by  an 
attorney  in  regard  to  a  suit  in  that  Court,  whether  before,  at,  or 
after  the  hearing.  This  decision  was  practically  overruled  by  Be 
Toby  (2),  where  it  was  held  that  the  section  did  not  prevent  an 
attorney  from  recovering  more  than  the  limited  amount  for  ser- 
vices out  of  Court  in  advising  or  getting  up  the  case  in  which  he 
appeared  and  acted.  The  present  question  does  not  depend  upon 
the  law  which  prevailed  at  the  date  of  those  cases,  but  upon  19  & 
20  Vict.  c.  108,  s.  86,  which  enacts  that  in  County  Court  actions 
for  amounts  under  202.  solicitors  shall  recover  no  further  costs 
**  in  the  conduct  of  such  suit "  than  those  specified  in  9  &  10  Yict 
c.  95,  s.  91,  unless  the  client  has  agreed  in  writing  to  pay  further 
costs  and  charges.  Under  the  later  Act,  38  &  89  Yict.  c  50,  s.  8,  a 
scale  of  costs  and  charges  in  actions  for  amounts  under  202.  has 
been  framed,  and  it  was  contended  on  behalf  of  Messrs.  Isaac  &  Co. 
that  inasmuch  as  there  was  no  agreement  in  writing  the  solicitors 
could  recover  in  respect  of  no  items  which  did  not  appear  in  tho 
scale  of  charges,  and  that  this  scale  was  intended  to  comprise 

(1)  12  Q.  B.  687.  (2)  12  Q.  B.  694. 
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eyery  item  before  or  after  actioo,  and  that  anything  done  before       1882 

action  or  trouble  taken  afterwards  cannot  be  snbject  of  a  claim.   I        he 

do  not  think  that  the  words  *' in  the  conduct  of  the  suit"  can  be    Bmahtjel 

reasonably  held  to  include  such  matters.    Suppose  no  action  is 

ever  brought,  surely  as  between  attorney  and  client  the  labour 

in  considering  whether  proceedings  shall  be  taken  must  be  paid 

for  and  allowed,  inasmuch  as  it  is  quite  as  much  out  of  the  pocket 

of  the  solicitor  as  any  other  part  of  his  claim.   I  think  that  the  words 

"  in  the  conduct  of  the  suit "  impliedly  exclude  the  charges  for 

such  labour  from  the  operation  of  the  section.    One  of  the  items 

before  us,  which  is  for  advising  upon  an  action,  is  wholly  different 

from  that  described  as ''  Instructions  for  and  preparing  particulars.** 

I  cannot  adopt  the  narrow  view  that  it  was  intended  to  deprive 

the  solicitor  of  the  remuneration  for  services  such  as  these  I  have 

described,  and  the  order  must  stand. 

PoLLOOK,  B.  I  am  of  the  same  opinion.  The  principal  objec- 
tion to  this  taxation  involves  a  point  of  some  importanca  The 
object  of  framing  a  scale  of  costs  and  charges  is  not  only  that  the 
solicitor  may  be  fairly  remunerated  but  to  protect  the  client  from 
claims  to  amounts  inconsistent  with  the  scale*  It  has  been  urged 
that  there  aze  charges  in  the  bill  before  us  which  are  distinct 
from  those  in  the  scale,  and  in  nine  cases  out  of  ten  it  would  be 
the  duty  of  the  master  to  exercise  his  discretion  in  considering 
whether  the  business  done  by  the  solicitor  ought  properly  to  have 
been  included  under  the  first  head  in  the  scale,  **  Instructions  for 
and  preparing  particulars  for  an  ordinary  summons,  and  attending 
and  entering  plaint."  The  same  question  would  practicaUy  arise 
in  proceedings  in  the  Superior  Ciourts.  The  master  has  in  such 
cases  to  consider  whether  the  labour  of  the  solicitor  in  ascertaining 
whether  there  is  any  right  of  action  at  all  comes  properly  under 
the  head  of  *'  Instructions  to  sue."  Suppose  no  proceedings  are 
taken.  It  is  quite  dear  that  the  solicitor's  chaise  would  be  for 
something  not  within  the  **  conduct  of  the  suit."  But  it  would 
be  strange  and  illogical  if  the  test,  of  whether  the  solicitor  is  or 
is  not  to  be  paid  for  what  may  have  involved  long  conferences 
with  his  client,  is  to  be  whether  proceedings  are  or  are  not  taken 
to  recover  a  debt.    It  must  also  be  observed  that  the  scale  is  a 
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scale  of  costs  and  charges  in  '*  actions*'  under  2OZ.9  from  which  it 
Be        may  be  inferred  that  it  was  not  intended  to  regulate  proceedings 
Emanuel    ^^^  ^f  q^^^    j  ^j^j^^  ^^  ground  for  reviewing  this  taxation  has 

been  shewn. 

Order  affirmed. 

Solicitors :  Joel  Emanwl  dt  Co.,  in  person. 
Solicitors  for  applicants :  Chraver  db  Humphreys. 

A.  P.  S. 


-^pHZai.  [IN  THE  COURT  OF  APPEAL.] 


THE  BOARD  OP  WORKS  FOR  THE  HACKNEY  DISTRICT  v.  THE 
GREAT  EASTERN  RAILWAY  COMPANY. 

Metropolis  Management  Acta— Metropolis  Management  Amendment  Act^  1862 
(25  A  26  Viet,  c.  102),  a.  ll^Paving  new  Street^Oumer  (/  Land 
hounding  or  abutting  on  new  Street — Railway  in  Cutting — Bridge  carrying 
new  Street  over  Railway. 

A  line  of  railway  was  situate  in  a  deep  cutting  at  a  place  where  a  road  passed 
over  the  line.  The  road  was  carried  over  the  line  on  a  bridge  which  was  sap- 
ported  on  stone  piers  erected  by  the  railway  company  upon  the  slope  of  the 
cutting  on  either  side  of  the  line.  The  bridge  had  on  either  side  a  parapet  wall, 
which  was  of  brickwork,  and  went  along  the  whole  length  of  it^  from  one  of  the 
said  piers  to  the  other.  The  district  board  of  works  paved  the  road  between  the 
said  walls  of  the  bridge,  and  on  an  information  under  s.  77  of  the  Metropolis 
Management  Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  against  the  railway 
company,  for  not  contributing  to  such  paving,  the  magistrate  having  found  such 
road  to  be  a  new  street : — 

Eeld^  that  the  railway  company  were,  in  respect  of  the  parapet  wall,  the 
owners  of  land  bounding  or  abutting  on  such  street  within  the  meaning  of  the 
77th  section,  and  liable,  therefore,  to  contribute  to  such  paving. 

Case  stated  by  one  of  the  metropolitan  police  magistrates  under 
20  &  21  Vict.  c.  43. 

The  respondents,  the  Great  Eastern  Railway  Company,  were 
summoned  before  one  of  the  magistrates  of  the  Worship  Street 
Police  Court  to  answer  a  complaint  preferred  on  behalf  of  the 
appellants,  the  Soard  of  Works  for  the  Hackney  District^  for 
neglecting  to  pay  to  the  board  the  sum  of  74Z.  2$.  %d.  ordered 
to  be  paid  by  the  railway  company  in  respect  of  their  share 
of  the  cost  of  paving  the  new  street  or  road  known  as  Cazenoye 
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Boad,  Stamford  Hill.    The  magistrate  dismissed  the  summons,       18S2 
and  stated  the  following  facts : —  Boabd  or 

The  respondents,  under  powers  conferred  upon  them  by  an    ^^^^ 
Act  of  Parliament,  bailt  a  bridge  carrying  the  Oazenoye  Bead         «• 
oyer  their  line  of  railway,  which  is  in  a  deep  cutting.  Bastibn 

On  the  6th  of  Angust  notices  were  served  upon  the  respondents  ^^^^^ 
demanding  payment  of  the  sum  of  lit.  2$.  8d.,  as  their  contribu- 
tion towards  the  expenses  of  paving  part  of  Cazenove  Bead,  under 
the  provisions  of  the  Metropolis  Local  Management  Act,  1855 
(18  &  19  Vict  0. 120),  and  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  102),  as  owners  of  the  Great 
Eastern  Eailway  Company,  for  a  frontage  of  the  line  of  railway 
on  the  south  side  44  feet  8  inches,  and  on  the  north  side  48  feet. 

The  road  carried  over  the  line  of  the  respondents  crosses  it, 
running  east  and  west,  on  a  bridge  which  is  supported  on  stone 
piers  erected  by  the  railway  company  upon  the  slope  of  the  cut- 
ting on  either  side  of  the  line.  No  portion  of  the  land  of  the 
respondents  in  respect  of  which  it  is  sought  to  charge  them,  is  or 
can  be  used  for  any  other  purpose  than  for  their  railway. 

It  was  contended  by  the  respondents  that  they  were  not  the 
owners  of  land  bounding  or  abutting  upon  the  road  within  the 
meaning  of  the  Acts. 

The  magistrate  stated  that  he  was  of  opinion  that  the  facts 
were  the  same  (except  that  he  found  the  road  to  be  a  new  street) 
as  in  the  ease  of  London  and  Brighton  By.  Co.  y.  8t.  CfUes, 
Camlerwell  (1),  and  that  the  respondents  were  not  owners  of  land 
bounding  or  abutting  upon  the  road  within  the  meaning  of  the  Acts. 

The  question  stated  for  the  opinion  of  the  Court  was  whether 
the  respondents  were  liable  to  pay  the  sum  demanded  to  the 
appellants. 

The  Queen's  Bench  Division  held  that  it  was  bound  by  the 
decision  of  the  Exchequer  Division  in  London  and  Brighton 
By.  Co.  y.  St.  OHeB,  OambenveU  (1),  and  aflBrmed,  therefore,  the 
decision  of  the  magistrate,  but  gave  leave  to  appeal  The  Board 
of  Works  appealed. 

On  the  argument  of  such  appeal  photographs  of  the  locus  in 
quo  were  produced  and  referred  to  by  the  consent  of  both  parties, 

(1)  4  Ex.  D.  239. 
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1882  and  from  these  it  was  shewn  that  upon  the  dopes  of  the  cutting, 

Board  OF  supported  on  either  side  by  piers  or  buttresses  which  had  been 

^^g^^^^  erected  on  their  land  by  the  railway  company,  was  a  wall  formed 

«•  of  brickwork  which  went  along  the  whole  length  of  either  side  of  the 

EASTEBir  bridge,  and  served  as  a  protection  to  passengers  using  the  bridge. 

BaILWATCo.  it  o  o  o 

April  20.  Sir  H.  Giffard,  Q.O.,  and  Poland,  for  the  appellants. 
The  question  of  the  liability  of  the  railway  company  arises  under 
s.  105  of  the  Metropolis  Local  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  and  s.  77  of  the  Metropolis  Management  Amend- 
ment Act)  1862  (25  &  26  Vict  c.  102).  By  s.  105  of  the  former 
Act  power  is  given  in  certain  cases  to  the  vestry  or  district  board 
to  pave  a  new  street,  and  when  they  have  done  so,  it  is  enacted 
that  ''the  owners  of  the  houses  forming  such  street  shall  on 
demand  pay  to  such  vestry  or  board  the  amount  of  the  estimated 
expenses  of  providing  and  laying  such  payment''  The  77  th 
section  of  the  Act  of  1862  enacts  that :  ''  where  any  vestry  or 
district  board  shall  under  the  powers  given  by  the  105th  section  ** 
of  the  former  Act  **  have  paved  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  to  the  expenses  or  estimated  expenses 
of  paving  the  same  as  well  as  the  owners  of  houses  therein."  The 
last  Act  extends  the  liability  from  the  owners  of  houses  forming 
the  street  to  the  owners  of  land  bounding  or  abutting  on  it,  and 
there  is  no  distinction  made  between  land  on  the  level  and  land 
not  on  the  level  with  such  street.  The  railway  company  might, 
if  they  please,  build  up  to  the  level  of  the  street,  and  their 
liability  to  contribute  cannot  depend  on  their  having  done  so  or 
not  At  all  events,  the  walls  of  the  bridge  are  land  belonging 
to  the  railway  company,  and  as  such]  bounding  or  abutting 
on  the  street  within  the  meaning  of  the  77th  section :  London 
and  North  Western  By.  Co,  v.  8t.  Pancras  (1)  and  Eiggins  v.  Eardr 
ing.  (2)  The  present  case  was  considered  by  the  magistrate  to  be 
governed  by  the  case  of  London  and  Brighton  By.  Oo.  v.  8t.  Oiles, 
Camherwett  (5),  but  there  the  road  was  held  not  to  be  a  new 
street,  and  consequently  the  decision  of  the  Exchequer  Division 

(1)  17  L.  T.  (N.S.)  654.  (2)  Law  Rep.  8  Q.  B.  7. 

(3)  4  Ex.  D.  239. 
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as  to  the  line  of  the  railway,  and  the  slopes  of  the  cutting  not       1882 
bounding  or  abutting  upon  the  road  within  the  meaning  of  the  said    boabd  of 
77th  section,  was  unnecessary,  and  can  only  be  treated  as  the   ^^^^ 
dictum  of  the  C!ourt.    The  road  is  here  expressly  found  to  be  a         «• 
new  street,  and  that  must  be  between  the  walls  of  the  bridge.     EAflTBRN 
AmeU  V.  London  and  North  Western  By.  Co.  (I)  shews  that  ^^"-^^^^o. 
a  railway  company  haying  built  a  bridge  over  their  line  of  rail- 
way, which  bridge  had  become  a  street^  might  be  rated  for  the 
wall  on  each  side  of  the  bridge,  the  wall  being  on  the  company's 
ground. 

Charles,  Q.C.,  and  Frendh^  for  the  respondents.  In  order  to 
determine  the  meaning  of  the  words  in  the  77th  section,  **  land 
bounding  or  abutting  on  such  street^"  one  must  ascertain  what  is 
the  street  on  which  it  so  bounds  or  abuts.  ^  Could,"  says 
Hawkins,  J.,  in  London  and  Brighton  By.  Co.  y.  St.  QUes, 
CaniberweU  (2)  ^  the  lands  crossed  by  the  high  yiaducts  and 
railways  bridges  which  are  to  be  found  in  many  parts  of  the 
country  be  said  to  bound  or  abut  upon  the  roadway  of  the  yiaducts 
or  bridges  themselyes  ?'  There  is  really  nothing  which  bounds  or 
abuts  on  this  road  or  street  oyer  the  bridge  but  the  wall  of  the 
bridge,  and  unless  such  is  land  there  is  no  land  bounding  or 
abutting,  except  the  land  beneath  the  bridge  on  which  the 
railway  runs,  which,  as  stated  by  Hawkins,  J.,  cannot  be  con- 
sidered as  bounding  or  abutting  on  the  road  aboye  it.  The  only 
case  cited  which  is  in  fsiyour  of  the  wall  being  land  bounding 
or  abutting  on  the  street  is  that  of  London  and  North  Western 
By.  Co.  y.  8t.  Fanoras  (8),  but  there  the  wall  was  built  on  the 
land  of  the  railway  company,  and  went  along  parallel  with  the 
street  and  separated  it  from  the  railway.  The  case  of  Biggins  y. 
Harding  (4)  is  rather  against  the  case  of  the  appellants.  .There 
the  land,  though  used  as  a  buttress  for  the  railway  embankment, 
clearly  abutted  on  the  road  which  had  become  a  street.  That 
case  is  far  from  deciding  that  land  under  a  street  which  is  carried 
oyer  such  land  by  a  bridge,  and  which  therefore  has  no  physical 
contact  with  such  street,  abounds  or  abuts  on  it.  The  question  is 
what  is  a  street  with  reference  to  its  thickness.    In  Ooverdale  y. 

(1)  20  L.  T.  80.  (3)  17  L.  T.  (N.S.)  664. 

(2)  4  Ex.  D.  at  p.  244.  (4)  Law  Rep.  8  Q.  B.  T. 
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I8g2       CharUon  (1)  Brett,  L  J.,  says  "  *  street '  means  more  than  the  sar£aoe, 
BoAitD  OF    it  means  the  whole  surface,  and' so  mach  of  the  depth  as  is  or  can 
B^wn    ^  ^^  °^^  unfairly  for  the  ordinary  purposes  of  a  street."    It  is 
Griat      ^^^^  *^**  ^^^  legislature  only  intended  by  the  two  Acts,  18  &  19 
Eabtebn     Vict  c.  120,  s.  105  and  25  &  26  Vict.  c.  102,  s.  77,  to  extend  the 
liability  to  contribute  to  the  expense  of  paving  a  new  street  to 
owners  of  such  land  along  the  street  on  which  houses  were  built 
or  which  was  in  the  same  position  as  houses ;  a  mere  wall  such 
as  the  wall  of  a  bridge  is  not  such  land  as  the  legislature  in- 
tended, it  is  in  fact  part  of  the  bridge  itselfl    Then,  according  to 
8.  46  of  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Yict.  c.  20),  as    shewn    by  North    Staffordshire   By.    Co.   v. 
Dale  (2)  the  road  which  the  railway  company  carried  over  their 
railway  by  the  bridge,  having  previously  been  a  public  highway, 
they  will  be  bound  to  keep  both  it  and  the  bridge  in  repair,  such 
repair  including  not  only  the  structure  of  the  bridge,  but  the 
metalling  the  road.    Again,  by  s.  68  of  that  Act  of  1845,  the 
company  are  bound  to  make  and  maintain  bridges  necessary  for 
the  purpose  of  making  good  any  interruption  caused  by  their 
railway  to  the  use  of  the  land  through  which  the  railway  is  made. 
If  under  either  of  these  sections  the  company  be  liable  to  main- 
tain and  metal  the  road,  they  cannot  be  liable  to  contribute  to  the 
expense  incurred  by  the  district  board  in  paving. 
Sir  H.  Oiffard,  Q.tt,  replied. 

Our.  adv.  vuU. 

April  21.  Bagoallay,  LJ.  The  question  is  whether  the 
Great  Eastern  Bailway  Company  are  liable  to  contribute  to  the 
expense  of  paying  a  certain  street  in  the  metropolitan  district  of 
Hackney,  known  as  Cazenove  Boad.  This  road  is  a  new  street 
within  the  intent  of  the  ''Metropolis  Local  Management  Act, 
1855"  (18  &  19  Vict.  c.  120),  and  it  was  paved  by  the  district 
board  of  works  under  the  powers  conferred  upon  them  by  the 
105th  section  of  that  Act 

Under  the  combined  operation  of  that  section  and  the  77th  | 

section  of  the  Metropolis  Management  Amendment  Act,  1862         i 
(25  &  26  Yict.  c.  102),  the  parties  liable  to  contribute  to  the 

(1 )  4  Q.  B.  D.  at  p.  121.  (2)  8  E.  &  B.  836 ;  27  L.  J.  (M,C.)  147. 
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expense  of  paving  are,  to  use  the  language  of  s.  105,  "  the  owners        1882 
of  the  houses  forming  such  street/'  and  to  use  the  language  of  ~  boabdof 
«.  77,  "  the  owners  of  land  bounding  or  abutting  on  such  street"    ^""  '^^ 
The  expression  **  the  houses  forming  such  street/'  has  been  recog-         «. 
nised  as  meaning  the  houses  which  are  contiguous  to  or  have     Eastbbn 
access  to  the  street    In  this  case,  before  the  Hackney  District  ^^J^  ^• 
Board  had  anything  to  do  with  the  paying  of  this  street,  the  ^tf^r*^^- 
railway  company,  under  the  powers  of  one  of  their  Acts  of  Parlia- 
ment, constructed  a  railway  in  a  deep  cutting  under  and  across 
the  road,  and  a  bridge  over  the  railway  by  which  the  communi- 
cation was  maintained  between  one  portion  of  the  Cazenoye  Boad 
and  the  other.    It  has  been  contended  on  the  part  of  the  Hackney 
District  Board  that  the  railway  company  are  liable  to  contribute  to 
the  expense  of  the  paving  as  being  the  owners  of  land  bounding 
or  abutting  on  the  new  street.    On  the  other  hand,  the  railway 
company  have  contended,  in  the  first  place,  that  they  are  not  the 
owners  of  land  bounding  or  abutting  on  the  street ;  and,  in  the 
second  place,  that  inasmuch  as  they  are  bound  by  their  Act  of 
Parliament  to  maintain  and  keep  in  repair  the  bridge  which  so 
crosses  their  railway,  they  are  not  liable  to  be  assessed  in  respect  of 
the  paving  of  the  street  itself.    As  regards  the  first  of  these  two 
questions  the  magistrate  found,  as  a  fact,  that  the  road  was  a  new 
street,  but  he  held  that  the  railway  company  were  not  the  owners 
of  land  bounding  or  abutting  on  the  road  within  the  meaning  of 
the  Aot    Now  certainly  we  have  been  very  materially  assisted  in 
this  case  by  the  photographs  which  have  been  produced  and 
referred  to  by  both  parties  in  the  course  of  their  arguments,  and 
it  is  quite  clear,  I  think,  that  there  is  a  wall  standing  outside  the 
street  which  has  been  paved,  and  that  the  understructure  which 
carries  that  wall  is  carried  down  to  the  land  belonging  to  the 
railway  company  at  the  bottom.    It  appears  to  me  clear  that  the 
wall  by  which  the  street  is  bounded  on  the  one  side  and  on  the 
other,  standing  by  reason  of  abutments  on  land,  is  all  land. 
Whether  that  wall  was  put  there  for  the  purpose  of  a  boundary 
or  for  the  protection  of  passengers  going  over  the  bridge  is  quite 
immaterial ;  but  it  seems  to  me  that  it  is  a  boundary  of  the  street 
at  that  point  and  that  it  stands  on  land  belonging  to  the  railway 
company,  and  therefore  is  land  of  which  the  railway  company  are 
Vol.  IX.  2  P  2 


418  QUEEira  BENCH  DIVISION.  VOL.  IX. 

1882       owners.    Some  streBS  was  laid  by  the  respondents  upon  the  case 
BoABD  OF    of  London  and  Brighton  By.  Co.  v.  8L  Oiles,  Caniberwett.  (1) 

^^^^^   No  doubt  if  there  was  no  wall  in  the  present  case  forming'  a 

^  ^-         margin  of  the  street  on  either  side  then  this  case  would  yery 

EAaTEBN     much  resemble  that  of  London  and  Brighton  By.  Co.  v.  St. 

— .     '  OileSf  Camberwdl  (1),  the  magistrate  felt  himself  bound  by  that 

^*'"^*^^*  ^'  '  case ;  and  there  does  not  appear  either  before  him  or  before  the 
Divisional  Court  to  have  been  any  distinction  taken  between  the 
street  itself  and  the  wall  bounding  the  street.  The  Divisional 
Court  affirmed  the  magistrate's  decision,  but  gave  leave  to  appeal. 
Now,  I  do  not  feel  it  is  at  all  necessary  to  say  what  opinion  I 
should  be  disposed  to  hold  if  the  whole  of  the  bridge  had  con- 
stituted the  street,  and^there  had  been  no  bounding  wall  as  there 
was  in  the  present  case,  though  I  do  not  wish  it  to  be  understood 
that  I  should  be  disposed  to  follow  the  case  of  London  and 
Brighton  By.  Co.  v.  St.  Oiles^  CamberweU.  (1)  It  is  not  necessary  ^ 
to  do  so,  because  a  distinction  appears  to  me  to  exist  between  that 
and  the  present  case.  A  further  argument  was  raised  on  the  part 
of  the  respondents,  namely,  that  inasmuch  as  the  railway  company 
were  bound  by  their  Act  of  Parliament  to  make  and  maintain  for 
ever  the  bridge  in  a  proper  state  of  repair,  therefore  they  could 
not  be  properly  called  upon  by  the  district  Hackney  board  to 
contribute  to  the  expense  of  this  paving.  I  confess  I  cannot 
understand  that  argument.  A  similar  argument  was  raised 
in  the  case  of  London  and  Brighton  By.  Co.  v.  St.  OHes, 
CamberweU  (1),  but  it  was  not  considered  necessary  to  consider 
the  point,  inasmuch  as  the  Court  decided  in  favour  of  the  railway 
company  upon  another  ground.  It  does  not  appear  to  me  ta 
follow,  that,  because  as  far  as  regards  some  special  or  supposed 
benefit  to  be  derived  by  the  owners  of  property  on  either  side  of 
the  street  they  should  be  called  upon  to  contribute  rateably  the 
expense  of  the  original  paving,  they  are  not  in  any  way  liable 
for  the  ftiture  repairs  when  the  paving  is  once  established,  and 
that,  therefore,  they  are  relieved  from  the  liability  imposed  upon 
them  by  another  Act  of  Parliament  of  keeping  the  bridge  in  a 
proper  and  continued  state  of  repair.  However  it  is  not  neces- 
sary to  discuss  that  question  now,  and  it  is  sufficient  to  say  that  it 

(1)  4  Ex.  D.  239. 
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appears  to  me  that  the  railway  company  are  clearly  liable  to  1882 

contribute  to  the  expense  of  paving  the  street,  which  is  the  board  ov 

only  question  we  have  to  decide.    This  appeal  must  therefore  be  ^f]^^" 

allowed.  ^^'    . 

GlkKATi 

Eastibn 
Bbbtt,  IuJ.    The  learned  judges  in  the  Divisional  Court  con-  BailwatCo. 

sidered  themselves  bound  by  the  case  of  London  and  Brighton 
By.  Co.  V.  8t  CHlea,  OamberweU  (1),  but  inasmuch  as  the  Court  in 
that  case  held  that  the  place  in  question  was  not  a  new  street,  their 
decision  on  the  other  points  becomes  one  of  no  binding  authority, 
and  the  Lord  Chief  Justice  and  Manistyi  J.,  might,  therefore, 
notwithstanding  that  case,  have  given  us  the  benefit  of  their 
opinion  upon  the  present  case,  but  they  have  not  done  so.  In 
this  case  a  bridge  crosses  the  railway,  the  railway  being  in  a  deep 
cutting,  and  the  Hackney  District  Board  have  treated  the  part  of 
that  bridge,  which  is  the  road,  as  a  street,  and  the  magistrate  has 
found,  as  a  fact,  such  road  is  a  new  street.  This  board  paved  it, 
and  having  done  so  they  have  called  upon  the  railway  company 
to  contribute  to  the  expense  of  the  paving  the  whole  length  of 
the  bridge  from  the  beginning  to  the  end.  The  question  is 
whether  they  are  entitled  so  to  rate  the  railway  company.  They 
contend  that  they  are  upon  two  grounds,  first,  because  they  say 
that  the  railway  company  are  owners,  not  only  of  the  land  on 
which  the  buttresses  of  the  bridge  stand,  but  of  the  land  on  which 
the  rails  are  under  the  centre  of  this  bridge,  and  that  that  is  land 
which  is  abutting  on,  and  which  bounds  the  street,  and  that  in 
respect  of  it  they  are  therefore  entitled  to  rate  the  railway  com- 
pany. Secondly,  because  the  side  wall  which  goes  along  the 
whole  length  of  the  bridge  is  to  be  considered  as  land  which 
belongs  to  the  company,  and  as  the  boundary  of  the  street. 
With  respect  to  the  first  contention  it  seems  to  me  that  in  order 
to  uphold  it  the  Hackney  District  Board  would  be  bound  to 
contend,  that  even  if  the  bridge  did  not  belong  to  the  company, 
and  its  buttresses  were  not  built  upon  land  of  the  company  at  all, 
yet  if  the  company  were  owners  of  the  land  at  the  low  level  below 
up  to  the  buttresses  and  under  the  bridge,  the  board  would  be 
entitled  in  respect  of  that  land  to  rate  the  railway  company  for 

(1)  4  Ex.  D.  23». 
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1882       tlie  whole  length  of  the  bridge.    Now,  in  order  to  solve  such  a 

BoABD  OF    question  as  that,  one  would  have  to  consider  the  construction  of 

^aoknbt"  the  two  statutes  which  have  been  referred  to.    The  first  statute 

V-         (18  &  19  Yict.  c.  120)  affects  houses  only,  and  says  that  where 

Eastebn     there  is  a  new  street  which  has  been  paved  by  the  local  authority, 

Railway     .  ^|^^  owners  of  the  houses  forming  such  street  shall  be  liable  to 

®^^  ^•^-     contribute  to  the  cost  of  such  paving  according  to  their  frontage. 

The  second  Act  (25  &  26  Yict.  c.  102)  says  that  in  the  like  case 

the  owners  of  land  bounding  or  abutting  on  such  street  shall  be 

liable.    That  second  statute  I  think  applies  to  land  which  is  in 

the  same  position  with  regard  to  the  street  as  the  houses  are  in 

the  first  Act.    So  that  I  do  not  agree  exactly  with  Hawkins,  J., 

in  London  and  Brighton   By,  Co.   v.   8U  OileSy  CambertoeU  (1), 

that  land  in  the  second  Act  must  be  land  on  which  a  house  could 

be  built,  for  I  think  that  is  too  narrow  a  construction.  Neither  do 

I  think  that  the  question  can  depend  upon  mere  level;  I  can 

imagine  a  case  where  the  land  would  be  below  the  level  of  the 

street,  and  yet  houses  might  be  built  upon  it  to  which  the  access 

might  be  by  steps  from  the  level.  I  am  not  prepared  to  say  upon 

the  present  occasion,  because  I  do  not  think  it  is  necessary  to  do 

so,  whether  such  land  so  below  the  level  of  the  street  could  be 

said  to  be  bounding  or  abutting  on  the  street. 

It  seems  to  me  that  it  is  sufficient  to  say  that  the  railway  com- 
pany in  the  present  case  are  the  owners  of  land  bounding  or 
abutting  on  the  street  along  the  whole  length  of  the  bridge. 
That  which  is  found  to  be  a  new  street  consists  only  of  the  width 
of  the  footway  and  carriageway.  The  walls  which  are  along  the 
whole  length  of  the  bridge  on  either  side  are  no  more  part  of  the 
street  than  houses  would  be  which  bound  the  street.  They  form 
the  street  but  are  no  part  of  the  street.  They  are  walls  supported 
by  brickwork  or  other  permanent  work  fixed  into  the  land,  and 
•  they  would  exist  just  as  they  are  if  the  whole  centre  of  the  bridge, 
that  is  to  say,  the  whole  of  the  street,  were  taken  up,  leaving 
these  walls  as  the  outsides  of  that  bridge :  there  would  then  be 
no  street,  but  there  would  be  these  walls,  which,  being  built 
upon  foundations  which  are  on  the  land  of  the  railway  company, 
would  be  land  belonging  to  the  railway  company.    If  then  they 

(1)  4  Ex,  D.  239. 
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are  not  part  of  the  street^  what  is  their  poBition  to  the  street  ?       1882 

Mr.  Charles  admitted,  as  he  was  obliged  to  do,  that  ia  the  case  of    boabo  of  ~ 

the  Old  LoDdon  Bridge  the  houses  on  that  bridge  would  be  land   ^^^  ^^ 

bonnding  the  street.    So  the  Holbom  Yiadact  might  have  houses         v. 

...  Gbbat 

along  the  sides  of  it  just  the  same  as  if  it  were  a  street  built  upon     eastbbh 

solid  ground  and  not  elevated.  Then  in  the  case  of  the  bridge  in  ^^°*^^^^' 
the  present  case,  the  walls  being  land  belonging  to  the  company  ^^'  ^'^' 
bound  the  street  along  its  whole  length.  Now  if  the  owners  of 
the  bounding  land  had  been  rated  according  to  the  value  of  such 
land,  it  might  have  been  urged  that  there  was  no  value  in  these 
walls,  and  that  therefore  the  railway  company  could  not  be  rated, 
but  inasmuch  as  I  understand  parties  are  rated  according  to  the 
frontage,  the  value  of  the  walls  becomes  immaterial;  and  the 
railway  company  are  therefore,  in  respect  of  that  wall  which  is 
land  of  theirs,  liable  to  be  rated  for  the  whole  length  of  the  bridge. 
Whether  our  decision  is  consistent  or  not  with  the  first  part 
of  the  decision  in  London  and  Brighton  By.  Co,  v.  St  OUeSf 
CamherweU  (1),  I  do  not  stop  to  inquire. 

The  only  question  remaining  is  the  point  which  was  taken  by 
Mr.  French.  We  are  bound  to  assume  that  the  road  which  goes 
across  this  bridge  is  a  street^  and  a  new  street.  The  district  board 
of  works  have  then  the  right  to  pave  it,  and  to  call  upon  the  rail- 
way company  to  contribute  to  the  primary  expense  of  that  paving. 
Now  is  there  anything  to  do  away  with  that  prima  facie  right  of 
the  board  ?  There  is  certainly  no  express  provision  that,  in  the 
case  of  a  street  over  a  bridge  belonging  to  the  railway  company, 
which  bridge  they  are  to  keep  in  repair,  in  that  case  if  the 
street  be  paved,  the  railway  company  shall  not  pay  the  cost  of 
such  original  paving.  Is  there  anything  by  implication  which 
limits  the  prim&  facie  right  of  the  board?  There  cannot  be  such 
implied  limitation  unless  there  is  some  part  of  the  statutes  of  the 
railway  company  which  is  inconsistent  with  such  right  of  the 
board.  It  is  said  that  there  is  such  inconsistency,  because  before 
the  road  over  the  bridge  was  a  street,  the  railway  company  had  to 
keep  it  in  a  certain  kind  of  repair,  but  not  paved.  I  cannot  con- 
ceive how  that  would  be  inconsistent  with  the  right  of  the  board 
to  paye  a  street,  and  if  they  pave  it,  to  call  upon  the  railway 

(1)  4  Ex.  D.  230. 
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1882  company  to  pay  the  first  cost  of  so  paving  it    Then  it  is  said 

BoASD  OF  that  we  ought  to  decide  whether,  after  the  board  has  chosei;!  to 

^Ao^ET^  pave  it,  the  railway  company  are  boand  to  keep  that  pavement 

«•  in  repair.    I  beg  leave  to  decline  doing  so,  and  shall  leave  that 

'   EAflUBBN  question  to  be  answered  hereafter  whenever  it  shall  be  properly 

SoLKEB,  L.J.  The  main  question  in  this  case  is  whether  the 
railway  company  are  the  owners  of  land  abutting  upon  or  bounding 
the  street  across  this  bridge  of  the  railway  company.  This  seems 
to  me  the  only  question,  because  the  second  question  which  was 
raised  by  Mr.  French  evidently  was  never  in  the  contemplation  of 
the  magistrate  or  of  the  Divisional  Court  from  which  this  appeal 
is  brought*  The  railway  company,  as  I  understand,  confess  they 
are  the  owners  of  some  land  that  abuts  upon  or  bounds  the  new 
street.  They  are  the  owners  of  the  piers  and  that  portion  of  the 
wall  which  stretches  from  one  side  to  the  other,  and  which  forms 
a  parapet  wall.  Moreover,  as  I  understand,  the  railway  company 
are  willing  to  pay,  and  haye  indeed  paid,  their  proportion  of  the 
expense  of  the  paving  the  street  in  respect  of  that  part  of  the 
wall  which  is  8upp<»ted  by  the  piers,  and  it  is  rather  strange  that 
having  done  that  they  should  contend  they  are  free  firom  further 
liability.  Now  the  question  is,  are  the  railway  company  the 
owners  of  land  abutting  upon  or  bounding  this  street  ?  It  has 
been  contended  on  the  part  of  the  board  that  the  whole  land  of 
the  railway  company  below  the  street,  that  is  to  say,  the  slopes  of 
the  embankment,  and  the  permanent  way  itself  on  which  the  rails 
are  placed  is  land  abutting  upon  the  street.  It  is  very  difficult  to 
say  that  all  that  land  is  land  abutting  upon  the  street,  because  the 
street  does  not  extend  from  the  surface  down  to  the  railway ;  and 
though  it  might  perhaps  be  said  that  it  bounds  the  street,  that  is 
not  the  view  upon  which  I  shall  base  my  decision  in  this  case. 

Tfae  question  is  whether  the  railway  company  have  land  which 
abuts  upon  or  bounds  the  street?  and  it  does  not  matter  whether 
that  land  will  be  benefited  by  the  paving  of  the  street  or  not, 
or  whether  it  is  land  on  which  a  house  can  be  put.  Now,  it 
seems  to  me  that  it  is  dear  that  the  wall,  which  I  will  call  the 
parapet  wall  of  the  bridge,  is  legally  land  which  belongs  to  the 
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railway  company  and  abats  upon  the  street  from  one  side  to       18S2 
4;he  other.    It  was  decided  that  if  you  have  land  such  as  a  rail-    boabdof 
-way  innning  along  the  side  of  a  sfcreet  at  a  very  considerable   ^^unui^^ 
^pth  below  it  and  separated  from  it  by  a  wall,  that  comes  within         «• 
the  Act  of  Parliament,  and  is  land  which  abuts  upon  the  street     Eaotbrn 
Why  does  it  abut  upon  the  street  ?    Because  the  wall  is  part  of  ^^'^  ^• 
Ihe  land  itself;  and  it  has, therefore,  been  admitted  in  the  present    ^""^^^^  ^'^' 
•case  that  if  this  wall  was  a  continuous  wall  built  all  along  upom 
the  permanent  way  of  the  railway  and  carried  up  to  its  present 
height  it  would  be  land  belonging  to  the  railway  company  which 
abutted  on  the  street.    Then  is  the  wall  not  land  belonging  to  the 
railway  company  because,  instead  of  being  built  in  a  continuous 
fashion,  a  part  of  it  is  thrown  across  a  chasm  or  open  space  ?  Can  it 
be  said  that  because  this  wall  rests  upon  piers  built  upon  eitlver  slope, 
and  18  supported  in  the  centre  by  an  archway  which  is  constructed 
upon  these  pieis  that  that  wall  is  not  upon  the  land  of  the  railway 
company  ?    The  supports  of  the  wall  rest  upon  the  land  of  the 
railway  company,  and  the  arch  is  constructed  on  the  land  of  the 
.  railwi^  company,  and  the  centre  of  the  arch  which  spans  from 
'<»ie  side  to  the  other  overhangs  the  land  of  the  railway  company. 
Suppo^bg  this  wall  instead  of  resting  as  it  does  upon  an  arch 
rested  on  a  series  of  pillars  on  the  land  of  the  railwsty  company 
with  spaces  between  them,  would  it  not  be  admittedly  the  land 
of  the  railway  company. 

For  these  reasons  I  think  this  parapet  wall  has  become  in  law 
part  of  the  land  of  the  railway  company,  and  is  land  abutting  on 
the  street  within  the  meaning  of  this  Act  of  Parliament.  Aa  to 
the  other  point,  I  have  nothing  to  add  to  what  my  learned 
Brethen  have  said  upon  it,  except  that  I  think  it  never  ought  to 
have  been  advanced  at  all. 

Appeal  aUawed. 

,    Solicitor  for  appellants :  JB.JB.£ai8. 
Solicitor  for  respondents:  0.  A.  Curwood. 

W.P. 
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1882  BOBBETT  v,  THE  SOUTH  EASTERN  RAILWAY  COMPANY. 

JwM  10.  Bailway^Lands  Glaum  Act^  1845  (8  Vict.  c.  18,  «.  127)— ion<i  required  far 
Furpoge  of  Undertaking  —  Advene  Possession  —  Statutes  qf  Limitations^ 
3  <fe  4  Wm.  4,  c.  27,  8.  7 ;  37  <fe  38  Vict.  e.  57,  8.  l—Evidenee. 

The  mere  &ct  that  land  of  a  railway  company  is  required  for  the  purposes  of 
their  undertaking,  and  is  not  superfluous  land,  does  not  prevent  an  occupier  who 
has  exclusive  adverse  possession  for  twelve  years  heooming  thereby  entitled  t<> 
the  land  under  the  Statutes  of  Limitations. 

Further  Consideration. 

Action  of  trespass  and  to  recover  possession  of  land. 

W.  Willis,  Q.O.,  and  E.  B.  Stone,  for  the  plaintiffs. 

E.  Clarke,  Q.C.,  A.  Tufim,  and  W.  Garth,  for  the  defendants. 

The  facts  and  arguments  appear  in  the  following  judgment  of 

Denhan,  J.  This  action  was  brought  to  recover  possession  of 
a  piece  of  land  near  the  Frant  Station  on  the  defendants'  line. 
The  land  in  question  was  about  100  yards  from  the  station  door, 
inside  a  line  of  fence  which  divided  the  company's  land  from  the 
high  road.  It  was  on  a  level  with  the  line  and  within  a  few  feet 
of  a  siding  of  the  company.  In  the  year  1863  the  land  in  dispute 
had  been  for  some  years  used  as  a  coal  wharf  by  one  Beale,  who 
carried  on  his  business  there  as  a  coal  merchant,  receiving  coal 
from  the  company's  trucks  and  delivering  it  to  customers  from 
the  wharf  into  carts  standing  on  the  highway.  In  1863  Beale 
retired,  and  the  plaintiff  purchased  his  business.  The  plaintiff 
then  applied  to  Noden,  the  defendants'  manager,  for  ''  permission 
to  occupy  "  the  coal  wharf  in  the  place  of  Beale ;  and  Noden 
wrote  that  he  would  give  instructions  to  the  station-master  '^to 
allow  the  plaintiff  to  take  possession  of  the  wharf/'  and  wrote 
a  letter  to  the  station-master  to  that  effect  Thereupon  the 
plaintiff,  after  commonicating  with  the  station-master,  but  without 
any  lease  or  agreement,  proceeded  to  use  the  coal  wharf,  and 
a  small  wooden  shed  adjoining  used  by  Beale  as  an  office,  for  the 
purposes  of  his  business.  In  1865  the  plaintiff  erected  a  brick 
office  in  the  place  of  the  wooden  shed  above  mentioned.    Down 
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to  1881  the  plaintiff  carried  on  the  business  there.  The  com-  1882 
pany's  servants  occasionally  repaired  a  fence  which  was  between  bobbettt 
the  coal  wharf  and  the  siding.  No  permission  was  ever  given  by  south 
the  plaintiff  to  the  company's  servants  to  repair  this  fence ;  but  Eastebn 
it  was  occasionally  repaired  by  them  at  his  request,  and  sometimes 
he  gave  a  gratuity  to  the  company's  servants  who  had  repaired  it. 
No  rent  was  ever  agreed  upon,  or  paid,  or  contemplated  for  the 
plaintiff's  use  of  the  land.  The  usual  access  to  the  coal  wharf 
was  through  the  gate  which  led  from  the  high-road  to  the  station 
and  across  the  station-yard.  This  gate  was  kept  closed  at  night 
by  the  company,  but  not  locked.  There  was  also  a  mode  oi 
entering  the  coal  wharf  from  the  high-road  through  some  open- 
ings at  the  back  of  the  coal  wharf  abutting  upon  the  high-road, 
through  which  coal  was  unloaded  into  carts  standing  in  the  high- 
road, and  the  plaintiff  occasionally  entered  by  those  openings.  A 
siding  of  the  company  came  up  close  to  the  fence  which  separated 
the  coal  wharf  from  the  rest  of  the  company's  land.  This  fence 
was  put  up  by  the  company  to  prevent  the  coals  from  falling  upon 
the  metals  of  the  siding.  The  engineer  of  the  company  proved 
that  the  land  in  dispute  was  not  superfluous  land,  and  in  fact  it 
was  required  in  1881  for  an  additional  siding.  On  the  14th  of 
April,  1881,  the  defendants  gave  the  plaintiff  a  notice  in  these 
words:  "In  order  to  carry  out  some  necessary  alterations,  we 
shall  require  to  take  a  portion  of  the  wharf  which  you  now 
occupy.  Of  course,  we  have  no  wish  to  ask  you  to  give  up  entire 
possession.  On  the  other  hand,  we  ask,  of  course,  that  you  will 
willingly  meet  our  views  in  every  way."  The  plaintiff,  on  the 
18th,  answered,  saying  that  he  had  a  large  stock  of  coal  on  hand, 
and  that  he  did  not  know  where  they  were  to  be  put,  and  added, 
'Could  you  arrange  for  some  one  to  meet  me  at  the  station 
and  decide  where  I  am  to  have  my  wharf."  A  certain  part  of 
the  company's  premises  was  pointed  out,  but  the  plaintiff  being 
dissatisfied,  the  company  proceeded  to  make  a  new  siding  on  the 
ground  in  dispute,  and  the  plaintiff  brought  his  action.  On  the 
part  of  the  plaintiff  it  was  contended  that  the  plaintiff  was  a 
tenant  at  will  from  the  year  1863,  when  he  first  was  let  into 
possession,  or  that  he  had  been  in  possession  to  the  exclusion  of 
the  defendants  without  any  tenancy  at  all,  and  that  in  either  case 


426  QUEEN'S  BENCH  DIVIBION.  VOL.  IX. 

1882        the  time  required  by  the  Statute  of  Limitations  having  ran,  he 

~BoB^T~  was  absolutely  entitled  to  the  land  when  ousted  by  the  4ofendant8. 

South      ^^^  defendantSi  on  the  other  hand,  contended  that  no  tenancy  at 

Easteb^    all  had  been  created,  but  that  the  occupation  of  the  plaintiff  was 
Railway  Co.     ,  ^  ,.  ,     ,  ,       «  ,      ,     , 

that  of  a  Qiere  licensee,  and  that,  upon  the  facts,  he  had  never, 

notwithstanding  the  language  used  in  1863|  had  any  exclusive 
possession  of  the  premises,  but  merely  used  them  for  the  purposes 
of  his  business  in  common  with  the  defendantSi  and  for  the  benefit 
of  both  parties.  It  was  also  contended  for  the  defendants  that 
even  if  the  plaintiff  was  a  tenant  at  will  from  1868^  and  in  ex- 
clusive possession,  the  Statute  of  Limitations  does  not  apply  to 
the  case,  for  that  the  land  in  question  being  inalienable  by  the 
company,  could  not^  by  the  mere  laches  of  its  officers,  have  vested 
in  the  plaintiff  contrary  to  the  intention  of  the  legislature,  which 
it  was  argued,  only  allowed  the  company  to  take  and  possess  the 
land  for  the  purposes  of  the  undertaking  and  subject  to  the 
provisions  of  its  Acts,  and  not  to  give  it  up  to  others.  I  left  to 
the  jury  the  question  whether  the  plaintiff  had  since  1864  had 
possession  of  the  premises  to  the  exclusion  of  the  company.  The 
jury  were  unable  to  agree,  and  were  discharged ;  but,  both  parties 
claiming  judgment,  I  reserved  the  case  for  further  consideration, 
and  having  heard  it  argued,  have  now  to  give  judgment  on  the 
several  points  discussed.  The  most  important  and  difficult  of 
these  was  the  question  whether  the  defendants  were  entitled  to 
judgment  on  the  ground  that  the  Statute  of  Limitations  does  not 
apply  to  the  case  of  land  taken  by  a  railway  company  not  super- 
fluous (for  which  see  BeUs  v.  Qre<U  Eastern  By.  Oo.  (1)),  but 
actually  required  for  the  purposes  of  its  Act. 

The  argument  of  the  defendants  was  as  follows : — ^By  the  127th 
section  of  the  Lands  Clauses  Act,  if  this  land  had  been  superfluous 
land  it  would  have  been  the  duty  of  the  company  to  have  sold  it 
within  ten  years  of  the  completion  of  the  works,  and,  if  not  sold, 
it  would  at  the  expiration  of  ten  years  have  become  the  property 
of  the  adjoining  owners*  But  not  being  superfluous  land,  no 
officer  of  the  company  could  have  bound  the  company  by  any 
sale  of  it.  The  mere  laches  of  the  company's  officers  could  not 
effect  that  indirectly  which  the  company  had  no  power  to  do 

(1)  3  Ex.  D.  182. 
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direotlyy  therefore  the  merely  allowiDg  the  plaintiff  to  occupy  the       1882 

land  without  rent  or  acknowledgment  for  twelve  years  could  not  Bo^Bsn^ 
give  the  plaintiff  a  title.  S^^'^ 

The  argument  on  the  other  side  was  that  the  case  fell  within  Eastbbk 

Xw  AIL  W^ A Y  ^^Ow 

the  express  words  of  s.  7  of  3  &  4  Wm.  4t,  c.  27,  and  that  the 
plaintiff,  having  been  in  possession  of  the  land  to  the  exclusion  of 
the  defendants  for  twelve  years,  or  from  1863  as  tenant  at  will, 
the  defendant's  right  of  entry  accrued  either  in  1863  or  at  the 
latest  in  1864,  which  was  the  expiration  of  one  year  from  the 
commenoement  of  the  tenaocy ;  and  therefore  that  the  defend-  . 
ants  were  barred  by  the  lapse  of  twelve  years  since  1864  at  the 
latest,  by  the  joint  effect  of  S  &  4  Wm.  4,  c  27,  s.  7,  and  37  &  38 
Vict  0.  67,  s.  1,  and  they  cited  Day  v.  Day.  (1) 

Several  cases  were  cited  bearing  upon  this  question,  and  it 
may  be  usefhl  to  refer  to  one  or  two  which  were  not  cited. 

In  MiU  V.  The  Commissioner  of  the  New  Foresi  (2)  it  was  held 
that  under  s.  1  of  the  Prescription  Act,  2  &  3  Wm.  4,  c  71, 
though  as  against  an  enjoyment  of  thirty  years  it  would  be 
unavailing  to  shew  merely  the  commencement  of  the  enjoyment 
within  legal  memory,  it  would  still  be  competent  to  shew  that 
the  right  claimed  cotdd  not  have  had  a  legal  origin  in  a  grant 
from  the  Crown«  Jervicf,  G.J.,  there  says :  ''  The  effect  of  the 
ailment  on  the  part  of  the  claimant  is,  that  you  are  to  get 
indireetiy  from  the  Grown,  through  the  laches  of  its  ofScers,  that 
which  the  Crown  itself  could  not  confer  directly."    So  here  it  i 

might  be  argued  that  the  officers  of  the  company,  who  had  no 
power  legally  to  dispose  of  the  land  acquired  and  required  by 
the  company  for  the  purposes  of  its  undertaking,  could  not  by 
their  mere  laches  transfer  such  land  to  the  plaintiff.  In  the 
ease  of  President,  de.,  of  the  GdUege  of  8t.  Mary  Moffdaten,  Oxford, 
T.  The  Attorney  General  (3)  an  attempt  was  made  to  prevent  the 
operation  of  the  statute,  in  fiBtvour  of  the  Attorney  Greneral  suing 
on  behalf  of  a  charity,  on  similar  grounds.  The  case  turned  upon 
a  different  enactment,  but  the  argument  was  based  on  similar 
considerations.  It  was,  however,  there  held  that  the  object  of 
the  statute  being  obviously  to  *^  establish  a  general  rule  for  the 
great  object  of  quieting  titles,  and  giving  security  to  Icmg  and 
quiet  possession,"  and  the  charity  having  by  the  laches  of  the 
(1)  Law  Rep,  3  P.  0.  751.  (2)  18  C.  B.  60.  (3)  0  H.  L.  C.  180. 
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1882  trastees  lost  its  claim  by  lapse  of  time  and  non-possession,  the 
BoBBETT  Attorney  GreneraFs  right  to  sue  for  the  charity  was  also  gone. 
South  '^^^^  ^^^^  again  was  decided  upon  a  different  part  of  the  statate ; 
Eastebn  but  it  would  seem  to  be  inconsistent  with  the  contention  that  the 
'  laches  of  persons  who  have  no  right  to  alienate  may  not  operate 
so  as  to  cause  the  loss  of  the  land  even  to  persons  whose  rights 
they  are  bound  to  regard  and  preserve.  The  case  of  the  Earl  of 
Abergavenny  v.  Brace  (1)  was  a  very  peculiar  case.  There  the 
majority  of  the  Court,  Channell  and  Cleasby,  BB.  (diss.  Bram- 
•  well,  B.),  held  that  certain  estates  tail  rendered  inalienable  by  a 
private  statute  could  not  be  lost  by  the  operation  of  3  &  4  Wm.  4, 
c.  27,  thoagh  if  they  had  been  ordinary  estates  tail  they  would 
have  been  barred.  The  ratio  decidendi  of  that  case  appears  to  be 
contained  in  the  words  of  Channell,  B.,  in  p.  171  of  the  report 
He  says  that  the  sections  of  3  &  4  Wm.  4,  o.  27,  relating  to 
estates  tail,  ''  seem  to  shew  that  it  was  meant  that,  wherever  a 
person  with  the  present  right  to  the  possession  of  property  could 
dispose  of  the  estate  by  his  express  act,  neglect  on  his  part  such 
as  would  bar  his  own  right  should  amount  to  a  disposition  of  the 
estate,  and  bar  also  those  who  came  after  him."  And  he  adds, 
**  I  do  not,  however,  find  any  case  where  this  Act  enables  a  man 
to  do  indirectly  by  his  neglect  anything  which  he  could  not  do 
directly  by  his  act.  Therefore,  although  I  think  that  an  ordinary 
tenant  in  tail  would  by  virtue  of  the  1st  and  2nd  sections  lose  his 
right  after  twenty  years*  want  of  possession  in  the  time  of  his 
ancestor,  yet  I  do  not  think  the  present  plaintiff,  whose  estate  tail 
is  so  exceptional,  is  in  the  same  position."  In  that  case,  however, 
the  judgment  proceeded  wholly  upon  the  very  exceptional  provi- 
sions of  the  private  Act  Cleasby,  B.,  who  agreed  with  Channell,  B., 
ends  his  judgment  with  the  observation,  **  The  tenant  in  tail  of  the 
Abergavenny  estates  may  by  his  conduct  create  adverse  estates 
binding  upon  himself,  but  noti  I  think,  upon  his  successor.'* 
Bramwell,  B.,  differed  from  the  rest  of  the  Court,  observing  that 
the  one  party  in  such  cases  loses  his  title  not  because  the  other  is 
tn,  but  because  he  himself  is  tmt  of  possession — **  not  from  an '  act ' 
of  his,  but  from  want  of  *  act ' — viz.  entry  or  suit."  That  case  pro- 
ceeded mainly  on  the  ground  that  there  having  been  no  Statute  of 
Limitations  at  the  time  of  the  private  Act  which  would  have 
(1)  Law  Bep.  7  Ex.  175. 
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deprived  the  remaindermaQ  of  his  right  by  reason  of  laches  of  the        i882 
tenant  in  tail,  the  general  Act  of  3  &  4  Wnu  4,  c.  27  could  have  "  bobbbtt 
no  such  operation.    In  Mayor  of  Brighton  v.  Ouardians  of  the         ^^ 
Poor  of  Brighton  (1)  certain  commissioners  had  been  appointed     Eastebk 
by  an  Act  of  1850,  amongst  other  thiDgs,  to  manage  the  Pavilion 
estate.    The  Act  expressly  prohibited  them  from  selling  without 
consent  of  the  vestry.   In  1853  the  guardians  of  the  poor  removed 
into  certain  buildings  forming  part  of  the  Pavilion  estate,  and 
continued  in  exclusive  occupation  of  them  without  payment  of 
rent  until  1879,  when  an  action  was  brought  by  the  corporation 
(who  in  1855  had  been  substituted  by  statute  for  the  commis- 
sioners) to  recover  possession.    My  Brother  Lopes,  in  delivering 
a  judgment  in  which  I  agreed,  distinguished  the  case  of  Lord 
Abergavenny  v.  Brace  (2)  as  follows:  ''There,  the  estates  were 
made  in  the  first  instance  inalienable  absolutely :  here,  an  express 
power  is  given  to  sell  with  the  cousent  of  the  vestry,"  and  he 
added,  *'  There  are  no  words  in  the  19th  section  "  (of  the  Act  of 
1850)  **  which  can  control  the  effect  of  the  Statute  of  Limitations, 
or  can  have  any  reference  to  the  loss  of  an  estate  by  a  want  of 
possession  for  a  length  of  time."    This  case  appears  to  me  to  be 
an  authority  in  favour  of  the  plaintiff  that  the  statute  applies, 
supposing  he  has  been  in  exclusive  possession  for  twelve  years 
from  1864. 

The  only  other  case  on  this  point  which  it  is  necessary  to 
mention  is  Norton  r.  London  and  North  Western  By.  Co.  (3)  where 
although  it  is  true  that  the  Lords  Justices  held  that  the  defend- 
ants had  lost  the  land  in  question  as  superfluous  land  which  had 
vested  by  the  statute  in  the  adjoining  owner,  yet  I  think  it  clear 
that  they  also  held  distinctly  (though  perhaps  it  was  not  necessary 
to  the  decision  of  the  case)  that  even  assuming  it  not  to  have  so 
Tested,  their  title  was  lost  by  reason  of  non-possession  for  twenty 
years.  Upon  consideration  of  these  cases,  and  others  which  I 
have  looked  into,  I  have  arrived  at  the  conclusion  that  the  mere 
fSeust  that  the  property  in  question  was  land  taken  for  the  purposes 
of  the  undertaking  and  not  superfluous  land,  would  not  prevent  the 
plaintiff  if  he  had  exclusive  possession  since  1863,  either  as  a 
wrongdoer  or  as  tenant  at  will  in  the  first  instance,  from  being 
entitled  to  the  land  by  virtue  of  the  Statute  of  Limitations. 

(1)  5  C.  P.  D.  368.  (2)  Law  Rep.  7  Ex,  175.  (3)  13  Ch.  D.  268. 
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1882  This  brings  me  to  the  question  whether  npoa.  the  undisputed 

BoBBKtT  iacts  proved  at  the  trial  and  -set  forth  above,  I  ought  to  give 
60UTH  judgment  for  either  party  under  Order  XL.,  Bule  10.  When  that 
EABTEiur  question  arises  I  understand  the  proper  test  to  apply  is  to  consider 
whether  there  is  evidence  such  as  if  left  to  the  jury  would  warrant 
them  in  finding  a  verdict  for  the  plaintiff,  which  the  Gourt  would 
not  be'  clearly  bound  to  set  aside  as  wholly  unreasonable.  If 
there  be  such  evidence  there  ought  to  be  a  new  trial,  if  not,  in  the 
absence  of  any  ground  for  thinking  that  further  light  could  be 
thrown  upon  the  matter  by  a  new  trial,  judgment  ought  to  be 
entered  for  the  defendant  Applying  this  test  to  the  present  case, 
I  am  of  opinion  that  I  ought  to  enter  judgment  for  the  defendants. 
In  coming  to  this  conclusion  I  am  much  influenced  by  the 
position  of  the  land  as  shewn  in  the  plans  and  described  in  the 
evidence.  It  was  so  immediately  adjoining  the  station,  and  so 
close  to  the  existing  siding  and  line,  and  was  so  situated  with 
reference  to  the  boundaries  of  the  company's  premises,  that  it  was 
in  the  last  degree  improbable  that  the  company  should  have 
intended  to  put  the  plaintiff  into  sole  and  uncontrolled  possession. 
No  rent  was  agreed  upon,  or  paid,  or  apparently  ever  thought  erf*. 
The  usual  access  to  the  premises  was  through  the  gates  of  the 
station  yard,  and  along  the  company's  land.  The  use  of  the 
words  "  to  take  possession,**  by  the  company's  manager  in  1863, 
and  **  the  wharf  which  you  now  occupy,"  in  the  letter  of  the  14th 
of  April,  1881,  which  was  strongly  relied  upon  by  the  plaintiff's 
counsel,  was,  in  my  opinion,  far  more  than  counterbalanced  by  the 
plaintiff's  own  request  on  the  18th  of  April,  1881,  **  could  you 
arrange  for  some  one  to  meet  me  at  the  station  and  d^de  where  I 
am  to  have  my  wharf."  On  the  whole  I  am  of  opinion  that  there 
was  no  reasonable  evidence  upon  which  a  jury  could  have  found 
that  the  defendants  had  been  out  of  possession  since  1863  or  1864, 
by  reason  of  any  ezdusive  possession  or  tenancy  of  the  plaintiff. 
The  coal  wharf  in  question  appears  to  have  been  very  similar  in 
its  mode  of  occupation  to  the  property  described  in  the  case  of 
London  and  North  Western  By.  Co.  v.  Buokmagter.  (I) 

There  the  question  was  whether  the  railway  company  or  certain 
coal-owners  who  occupied  certain  stables  within  the  fence  and 
gates  of  the  station  were  liable  to  be  rated.    The  Ezcheqner 
(1)  Law  Bep.  10  Q.  B.  444. 
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Chamber  were  equally  divided,  and  the  decifiion  of  the  Qaeen's  1882 
Bench  was  a£Brmed  on  the  groond  that  under  the  oironmstances  ~  b^bett 
of  that  case^  though  a  eertain  monthly  payment  was  there  made  g^^-^^ 
for  the  use  of  the  stables^  the  coal-owners  were,  from  the  nature  of  Eastibx 
the  property,  to  be  considered  as  licensees.  I  took  a  different 
view  in  that  case,  but,  affirming  as  it  did  the  decision  of  the 
Qaeen's  Bench,  I  should  regard  it  as  a  binding  authority  if  it 
were  exactly  in  point  But  in  truth  I  think  the  facts  of  the 
present  case  are  far  stronger  in  support  of  the  same  view.  The 
only  £eust  indeed,  beyond  the  mere  use  of  inaccurate  terms,  which 
seems  to  me  at  all  cogent  in  support  of  an  ezdosive  occupation 
by  the  plaintiff,  is  the  erection  of  the  brick  office  at  one  end  of 
the  wharf  in  1865.  But  the  substitution  of  this  office  for  the 
wooden  one  left  by  Beale  was  certainly  not  stronger  evidence  in 
support  of  such  exclusive  occupation  and  of  a  tenancy  at  will  than 
was  the  payment  of  a  monthly  rent  by  the  coal-owners  in  London 
and  North  Western  By.  Co.  v.  Buchmaster,  (1)  I  think,  indeed, 
that  the  office  must  be  looked  upon  as  a  mere  accessory  to  the 
coal  wharf  for  the  purpose  of  enabling  the  plaintiff  to  carry  on  the 
business  which  was  carried  on  for  the  mutual  accommodation  of 
the  plaintiff  and  the  company.  For  these  reasons  I  am  of  opinion 
that  if  the  jury  had  found  a  verdict  for  the  plaintiff,  on  the 
question  I  left  to  them,  or  if  it  had  been  left  to  them  to  say 
whether  the  plaintiff  occupied  in  1864  or  since  as  tenant  or  as 
mere  licensee,  and  they  had  answered  that  he  occupied  as  tenant, 
such  verdict  could  not  have  been  allowed  to  stand  as  being  wholly 
unreasonable  and  unsupported  by  the  evidence;  and  therefore 
that  there  ought  to  be  judgment  for  the  defendants  under  Order 
XL.,  Bule  10.  I  give  judgment  for  the  defendants  accordingly 
with  costs.  (2) 

Judgment  for  the  defendant  wUh  eosb. 

Solicitors  for  plaintiff :  CoUyer^Bristow,  Withers,  db  BuaseU^ 
Solicitor  for  defendants :  W.  B.  Stevens. 

(1)  Law  B«p.  10  Q.  B.  444.  L. JJ.),  oa  the  question  of  evidence, 

(2)  Jane  10,  1882.     This  decision  The  point  of  law  was  not  raised.    Law 
was  aflBrmed  by  the  Court  of  Appeal  Reports  W.  N.  17  June,  1882,  p.  92. 
(Jessel,  M.R.,  Lindley,  and  Bowen, 

J.  R. 
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1882  MOSTYN  v.  STOCK. 

'  ^.^  L  Banki-uptcy— Bankruptcy  Act,  1869  (32  A  33  Vict,  c,  7), «.  87— jKcecu^kw  Tevieci 
for  a  Sum^  with  Posseanon  Moneys  above  501. — Bedttoed  by  payment  on 
account^Banhruptcy — Payment  <^  Balance  by  Trustee. 

After  seizure  under  a  fi.  fa.  for  a  sum  which  was  increased  by  possession  money 
to  an  amount  above  502.,  payments  on  account  were  made  by  the  execution 
debtor,  reducing  the  amount  below  502.  The  execution  creditor  knew  aod 
approved  of  such  payments,  and  authorized  the  sheriff  to  give  the  execution 
debtor  further  time  to  pay  the  balance,  so  that  a  sale  might  be  avoided. 

Proceedings  in  bankruptcy  having  been  taken  against  the  execution  debtor, 
his  trustee  paid  the  balance  to  the  sheriff,  who  gave  possession  of  the  goods  to 
the  trustee : — 

Held^  that  the  execution  creditor  was  entitled  to  the  balance,  as  the  proceeds 
of  an  execution  for  a  sum  not  exceeding  502. 

FUBTHEB  GONSIDEBATIOK. 

At  the  trial  of  an  interpleader  issue,  before  Lopes,  J.,  the  facts 
were  agreed  upon,  and  the  question  of  law  arising  out  of  them  was 
left  to  the  decision  of  the  learned  judge. 

Forbes,  Q.O.,  and  Arthur  Edwards,  for  the  plaintifiT. 
jET.  Matthews,  Q.C^  and  A.  Taunff,  for  the  defendant. 

May  13, 1882.  Lopes,  J.  The  question  raised  is  whether  the 
plaintiff,  the  trustee  in  liquidation,  or  the  defendant^  the  execution 
creditor,  is  entitled  to  372.  ISs.  2d.,  paid  into  court 

The  facts  are  agreed  upon,  and,  so  far  as  material,  are  as 
follows:  On  the  3rd  of  November,  1881,  the  execution  debtor 
paid  the  sheriff  on  account  51,  at  which  time  and  before  such 
pa^^ment  the  amount  for  which  the  goods  were  liable  was,  with 
the  possession  money,  a  sum  exceeding  502.  On  the  4th  of 
November,  1881,  the  execution  debtor  paid  the  sheriff  a  further 
sum  of  102.  on  account  The  execution  creditor's  solicitors  knew 
and  approved  of  such  payments,  they  authorized  the  sheriff  to  give 
the  execution  debtor  farther  time  to  pay  the  balance,  so  that  a 
sale  might  be  avoided.  On  the  30th  of  November,  1881,  the 
balance  due  on  the  levy,  including  the  possession  money,  and 
after  deducting  the  52.  and  102.,  was  372.  18s.  2d.,  which  was  paid 
by  the  trustee  in  bankruptcy  to  the  sheriff,  who  gave  possession 
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of  the  goods  to  the  trustee,  and  which  sum  has  been  brought  into 

court  to  abide  the  event  of  this  issue.  Mosttx 

It  is  clear  on  the  authorities  that  if  no  payments  had  been  st^ 
made  on  account  by  the  execution  debtor,  the  case  would  have 
been  within  the  87th  section  of  the  Bankruptcy  Act,  1869,  and 
the  plaintiff  would  be  entitled  to  the  sum  in  question.  I  refer  to 
the  cases  Ex  parte  Liverpool  Loan  Co.,  In  re  BuUen  (1) ;  Ex  parte 
Sims,  In  re  Qrvhb  (2) ;  Howes  v.  Young  and  Eowes  v.  Stone.  (3)  • 

These  cases  are  binding  authorities  upon  me. 

The  question  then  is  what  is  the  effect  of  the  two  payments 
into  court  which  reduced  the  debt  below  502.  ? 

It  has  been  held  that  the  voluntary  abandonment  of  part  of  the 

debt  by  the  execution  creditor,  after  judgment  signed  and  before 

the  levy,  avoids  the  operation  of  s.  87  of  the  Bankruptcy  Act, 

1869 :  In  re  Hinks,  Em  parte  Berthier.  (4)    In  the  case  of  Turner 

y.  Bridgett ;  Wright,  Claimant  (5),  the  Court  went  further,  and 

held  that  the  execution  creditor  could,  by  abandoning  so  much  of 

his  judgment  debt  as  might  be  necessary  to  keep  the  total  amount 

for  which  the  goods  were  sold  under  5021,  avoid  the  operation  of 

the  same  section  of  the  Act    If  the  above  case  is  good  law  the 

present  appears  an  a  fortiori  case.    The  62L  or  the  102.  were  paid 

bona  fide,  are  the  property  of  the  execution  creditor,  and  could 

not  be  recovered  by  the  trustee.    In  Em  parte  Sims  (2)  it  was 

held  that  it  was  the  sum  for  which  the  goods  could  be  redeemed 

at  the  time  of  the  sale  that  was  to  be  looked  at.    There  was  no 

sale  here,  but  there  was  that  which  was  tantamount  to  a  sale, 

I  mean  the  payment  by  the  trustee  of  the  372. 18a.  2d.  The  goods 

oould  have  been  then  redeemed  for  a  sum  less  than  502.,  and 

372. 18a.  2d,  was  all  that  could  have  been  actually  levied  by  sale. 

The  execution  creditor  is,  therefore,  in  my  judgment  entitled  to 

sacceed. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiff:  Pitman  d  Son. 

Solicitors  for  defendant:  Orowder,  Anstie,  dt  Vizard. 

(1)  Law  Rep.  7  Gh.  782.  (3)  1  Ex.  D.  146. 

(2)  5  Ch.  D.  876.  (4)  7  Ob.  D.  882. 

(5)  W.  N.  11  March,  1882,  p.  34, 

J.  R. 
Yoz..  IX.  2  G  2 
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1882  In  bk  an  Abbitration  bbtwebn  WALKER  &  SON,  and  BROWN. 
Arbitration — Submission — "  Costs  of  B^erence  " — Award-^Chsts  qf  Avoard. 


Power,  in  a  sabmiasioQ  to  arbitratioD,  over  the  **  oost  of  the  referanoe^''  indndeB 
power  to  award  the  costs  of  the  award. 

Bt  written  agreement  the  parties  referred  all  disputes  between 
them  to  the  award  of  arbitrators,  or  in  case  of  their  not  agreeing, 
to  an  umpire  who  should  have  power  ''to  determine  by  and  to 
whom  the  cost  of  this  reference  shall  be  paid  or  to  apportion  such 
cost  between  the  parties/* 

The  submission  was  made  a  rule  of  Court. 

The  arbitrators  disagreeing,  the  umpire  undertook  the  reference 
and  made  his  award  that,  inter  alia,  Walker  &  Son  do  pay  to 
William  Henry  Brown  the  costs  incurred  by  Brown,  ''of  and 
incidental  to  the  reference  and  award,  and  the  costs  of  this  my 
award.'' 

A  rule  haying  been  obtained  calling  upon  Brown  to  shew  cause 
why  the  award  should  not  be  set  aside,  on  the  ground  that  the 
umpire  exceeded  his  jurisdiction  in  awarding  to  Brown  the  costs 
of  and  incidental  to  the  reference  and  costs  of  the  award, 

Lwndey  Smith,  Q.C.,  shewed  cause.  Power  to  award  the  cost  of 
the  reference  includes  power  to  give  costs  of  the  .award.  The 
words  "costs  of  the  award,"  are  indeed  generally  found  in  the 
clause  empowering  an  arbitrator  to  give  costs  of  the  reference,  but 
are  unnecessary.    No  authority  requires  them  to  be  inserted. 

In  the  converse  case,  Oalatti  v.  Wdkefidd  (1),  the  order  of 
reference  provided  that  the  costs  of  the  award  should  be  in  the 
discretion  of  the  arbitrator,  and  omitted  the  words  "  costs  Of  the 
reference,**  but  an  award  of  the  costs  of  the  reference  was  up- 
held. 

B.  Firth,  in  support  of  the  rule.  In  every  well-drawn  submis- 
sion giving  the  arbitrator  power  over  the  costs,  the  costs  of  the 
award  are  expressly  mentioned.    "  The  costs  of  the  award  are  the 

(1)  4  Ex.  D.  249. 
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amount  of  the  arbitrator's  charges,  which  are  nsually  paid  to  him       1S82 
when  the  award  is  taken  np."    Bussell  on  Arbitration,  5th  ed.,     ismmam 
p.  364.    They  are  not  included  in  costs  of  the  reference.    The  ^^^^^^ 


umpire  conld  only  deal  with  the  costs  submitted  to  him.    This     Wauxb 
is  a  reference  by  submission  and  not  by  order  as  in  GcUatti  v.  akd  Bbowk. 
Wakefidd.  (1) 

Field,  J.  Where  the  reference  is  by  consent,  the  umpire  has, 
of  course,  no  greater  authority  than  that  given  to  him  by  the 
parties,  and  it  is  true  that  in  most  submissions  to  arbitration 
giving  jurisdiction  over  costs,  a  power  to  deal  with  the  costs  of  the 
award  is  expressly  conferred.  Therefore  it  is  said  that  in  the 
absence  of  such  express  power,  the  umpire  could  not  rightly  give 
costs  of  the  award.  There  is  no  authority  in  point,  but  we  can 
easily  make  one.  Common  sense  suggests  that  the  power  over 
the  costs  of  the  reference  includes  a  power  to  give  the  costs  of 
the  award.  If  no  award  was  made,  the  reference  would  never 
be  finished,    I  think  the  rule  must  be  discharged. 

<    Oaye,  J.,  concurred. 

Bvle  dkchwged. 

Solicitors  for  Brown :  Fiddy  Boscoe,  d  Co. 
Solicitor  for  Walker  &  Son :  W.  B.  Brook 

(1)  4  Ex.  D.  249. 

J.  R. 
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1882  Ex  PABTK  STRINGER. 

^^Mn^^'      Company—Companies  Act,  1862  (25  <fe  26  Vict  c.  89X  «.  35,  Sehed.  1,  TaMe  A^ 
clause  lOSe/usdl  to  Register  Trans/er^Compant/'s  lAen  on  Shares, 

Table  A  in  the  1  at  schedule  to  the  Companies  Act,  1862,  contains  regulations 
which  may  be  adopted  for  the  management  of  a  company  limited  by  shares. 
The  lOth  clause  of  the  Table  provides  that*'  the  company  may  decline  to  register 
any  transfer  of  shares  made  by  a  member  who  is  indebted  to  them  "  :«- 

EeJdy  that  this  provision  is  not  limited  to  cases  where  the  member  is  indebted 
for  calls  or  otherwise  in  respect  of  the  particular  share  proposed  to  be  transferrody 
but  enables  the  company  to  decline  to  register  the  transfer  if  the  member  is 
indebted  to  them  on  any  account  whatever. 

Appeal  from  the  decision  of  Deuman,  J.,  at  cbamberSi  refusing 
an  application  under  the  C!ompanieB  Act,  1862,  s.  35,  for  rectifloa- 
tion  of  the  register  of  shareholders  of  the  Tablet  Advertising 
Company,  Limited. 

The  company,  which  was  registered  under  the  Companies  Acl» 
1862,  had  adopted  the  regulations  contained  in  the  1st  Schedule 
to  the  Act,  Table  A.  A  transfer  of  shares  in  the  company  having 
been  made  by  a  shareholder,  the  company  refused  to  register  the 
transfer  on  the  ground  that  the  transferor  was  indebted  to  the 
company  for  money  advanced  by  the  company  to  him.  Upon 
such  refusal  the  transferee  of  the  shares  applied  to  Denman,  J., 
at  chambers,  under  the  35th  section  of  the  Companies  Act,  1862, 
for  an  order  that  the  register  might  be  rectified  by  entering 
thereon  the  name  of  the  transferee  as  holder  of  the  shares  trans- 
ferred. 

The  company  resisted  that  application  upon  affidavits  alleging 
debts  due  to  them  from  the  transferor  of  the  shares  which  remained 
unsatisfied.  These  alleged  debts  were  not  for  calls  in  respect  of 
the  shares  or  in  any  way  connected  with  the  shares,  but  it  was 
alleged  that  monies  had  been  advanced  to  the  transferor  by  the 
company  for  certain  purposes  in  connection  with  the  company's 
business,  and  not  having  been  applied  to  such  purposes  were 
repayable  to  the  company  by  the  transferor.  The  learned  judge 
dismissed  the  application.    Against  this  decision 

Woodard,  for  the  applicant,  moved,  by  way  of  appeal.    The 
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10th  claoae  of  the  Table  A  provides  that  ''the  company  may       1882 
dedine  to  register  any  transfer  of  shares  made  by  a  member  who    bxpabti  " 
is  indebted  to  them.*'    Bnt  the  reasonable  construction  of  that    S™ivon- 
provision  is  that  it  refers  only  to  calls  or  other  sams  due  in 
respect  of  the  particular  shares  proposed  to  be  transferred.    It 
cannot  be  intended  that  the  company  should  have  a  general  lien 
for  any  debt  upon  the  member's  shares. 

[He  cited  HtMerdy  v.  Maneheder,  Sheffield,  and  Lincolnshire 
Jiy.  Co.  (1) ;  In  re  Stockton  MaUedble  Iron  Company  (2) ;  Lindley 
on  Partnership.  4th  ed.  yoL  i.  703.] 

Mclntyre,  for  the  company,  was  stopped  by  the  Court. 

LoBD  Ck)LEBiDGEy  C. J.  I  am  of  opinion  that  we  ought  not  to 
make  the  order  applied  for.  By  the  terms  of  the  35th  section, 
the  exercise  of  the  power  thereby  given  is  expressly  made  discre- 
tionary, for  the  Court  may  refuse  the  application  with  or  without 
costs,  or  may  make  the  order.  The  question  therefore  whether 
the  application  should  be  granted  or  refused  must  depend  on  the 
justice  of  the  case.  In  the  present  case,  the  company  has 
adopted  a  schedule  of  regulations  which  forms  part  of  the  Com- 
panies Act,  1862.  In  that  schedule  there  are  two  clauses  which 
seem  material.  By  the  10th  clause  *'  the  company  may  decline 
to  register  any  transfer  of  shares  made  by  a  member  who  is 
indebted  to  them."  By  the  75th  clause,  'Uhe  directors  may 
deduct  from  the  dividends  payable  to  any  member  all  such  sums 
of  money  as  may  be  due  from  him  to  the  company  on  account  of 
calls  or  otherwise."  There  was  a  contract  for  the  transfer  to  the 
applicant  of  these  shares  by  the  holder,  but  the  company  declined 
to  register  the  transfer.  Thereupon  the  transferee  applies  to  us  to 
rectify  the  register,  and  compel  the  company  to  register  the 
transfer  under  the  discretionary  power  given  to  us  by  the  35th 
section.  The  company  alleges  that  we  oaght  not  to  do  so, 
because  the  transferor  of  the  shares  owes  them  money,  and  there- 
fore they  are  not  bound  to  register  the  transfer,  and  because 
under  the  rules  they  have  a  right  to  deduct  from  any  dividends 
on  the  shares  the  amount  of  their  debt.  Inasmuch  as  the  Court 
has  a  discretion,  the  applicant  must  satisfy  the  Court  that  the 

(1)  Law  Rep.  2  Q.  B.  59,  471.  (2)  2  Ch.  D.  lOL 
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^  1882  jastice  of  the  case  reqaires  that  they  should  make  the  order.  I 
Exp^TK  am  not  satisfied,  on  the  case  as  presented  to  as,  that  the  company 
8TBIS0XB.  jjg^y^  jjQ^  ^  j^g^  claim  against  the  transferor.  If  that  be  so,  the 
question  arises,  what  is  the  true  meaning  of  the  10th  clause  of 
Table  A  in  the  schedule.  It  is  argued  that  it  must  be  limited  to 
cases  where  debts  are  due  to  the  company  in  respect  of  the  shares 
proposed  to  be  transferred.  The  answer  is  that  the  words  are 
general  and  contain  no  such  qualification,  and  further  that  the 
75th  clause  shews  very  good  reason  why  they  should  not  contain 
any  such  qualification. 

We  were  pressed  with  decisions  supposed  to  be  in  favour  of 
the  applicant's  contention.  I  pointed  out  during  the  argument 
that  the  ratio  decidendi  in  the  case  of  Hubbersty  v.  Maneheder, 
Sheffield,  and  Lincolnskire  By.  Co.  (1),  was  not  that  it  was  neces- 
sary in  order  to  give  a  reasonable  meaning  to  the  section  there  in 
question  to  read  into  it  words  so  as  to  modify  its  natural  meaning, 
but  that  the  true  construction  of  the  words  actually  used  in  it  was 
that  they  referred  only  to  shares  in  respect  of  which  calls  had  been 
made  and  still  remained  due.  Without  saying  that  I  should 
have  arrived  at  the  same  conclusion,  it  is  enough  to  say  that  a 
very  strong  body  of  judges  did  arrive  at  that  conclusion,  and  that 
it  is  binding  upon  us  as  an  authority,  but  in  the  present  case  no 
such  words  exist  as  those  tHe  construction  of  which  was  then  in 
question.  There  are  no  words  capable  of  raising  the  argument 
that  arose  in  that  case.  The  words  of  the  clause  we  have  to 
construe  are  perfectly  dear.  It  therefore  seems  to  me  that  the 
decision  in  that  case  does  not  apply  to  the  present.  The  case  of 
In  re  Stockton  Mdlledble  Iron  Co.  (2)  is  of  a  similar  character.  In 
that  case  the  Master  of  the  Bolls  construed  certain  words  which 
existed  in  the  articles  of  association  as  having  application  only  to 
shares  upon  which  there  was  a  lien  in  respect  of  moneys ''  due  and 
payable."  There  was  no  question  of  inserting  words  modifying 
the  natural  sense  of  the  words  actually  used.  I  entirely  assent 
to  the  conclusion  at  which  he  arrived  with  respect  to  the  con- 
struction of  those  words.  The  language  used  by  Lindley,  L  J.,  in 
his  book  on  Partnership,  with  respect  to  the  decision  in  Hubbersty 

(1)  Law  Rep.  2  Q.  B.  59,  471.  (2)  2  Cb.  D.  101. 
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y^  McMdieriery  SheffiM,  and*  Lineohshire  By.  Co.  (1),  seems  to       isse 
shew  that  he  does  not  consider  it  applicable  to  cases  where  there    ExpAsn'^ 
are  words  in  the  statntory  enactments  relating  to  the  company  or    S™^"^'^ 
their  articles  of  association  such  as  those  of  the  clause  now 
before  ns. 

The  judges  in  Uiat  case  were  deciding  upon  another  Act,  and 
altogether  different  words.  For  these  reasons  I  think  this  appeal 
must  be  dismissed. 

Bbjstt,  L.J.  In  this  case  we  must  take  it  that  there  is  a 
Yalid  contract  for  the  transfer  of  the  shares,  but  on  application  to 
the  company  they  refuse  to  register  the  transfer.  Thereupon  the 
transferee  applies  to  us  under  the  35th  section  to  compel  the 
company  to  register  the  transfer.  The  section  no  doubt  gives  us 
a  discretion,  but  I  think  that,  if  the  argument  for  the  transferee 
were  correct  and  the  only  debts  included  in  the  10th  clause  were 
debts  due  on  the  shares  proposed  to  be  transferred,  in  the  present 
case  we  could  only  exercise  that  discretion  in  one  way.  The 
question,  therefore,  is  whether  the  argument  for  the  transferee  is 
correct.  The  company  iu  this  case  adopted  the  Table  A  of  the 
1st  schedule  to  the  Act.  The  true  way  of  dealing  with  the  case 
seems  to  me  to  be  to  suppose  that  the  clauses  of  the  table  are 
articles  of  association  of  the  company,  and  as  such  binding  on  the 
holder  of  the  shares  and  the  proposed  transferee,  and  to  construe 
them  accordingly.  The  question  is  whether  the  10th  clause  does 
in  effect,  though  not  in  words,  give  to  the  company  a  general  lien 
on  the  shares  for  any  debt,  or  merely  a  lien  on  the  particular 
share  proposed  to  be  transferred  for  anything  due  on  that  share. 
I  confess  I  had  at  first  considerable  hesitation  in  thinking  that  the 
Act  meant  to  give  a  general  lien  on  the  shares  for  any  debt,  which 
seems  a  somewhat  formidable  right  to  give,  but  we  must  construe 
the  words  used  according  to  the  ordinary  rules  of  construction. 
The  argument  for  the  transferee  gives  a  limited  construction  to 
the  words,  but  that  argument  really  requires  the  interpolation  of 
words.  The  words  if  construed  in  their  grammatical  sense  clearly 
mean  *^  indebted  in  any  way,''  whereas  the  transferee's  contention 
inyolves  the  insertion  of  some  such  words  as  ^  in  respect  of  the 
(1)  Law  Bep.  2  Q.  B.  471. 
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1882  shares  proposed  to  be  transferred."  On  consideration  I  can  see 
ExpABTE  no  8n£Scient  reason  for  inserting  those  words,  or  for  giWng  to  the 
"^®™'  words  any  other  than  their  natural  signification  in  the  absence  of 
anything  in  the  remainder  of  the  Act  to  the  contrary.  It  does 
not  appear  to  me  that  the  cases  which  have  been  cited  haye  any 
bearing  on  the  present,  the  decision  in  the  one  case  being  npon 
an  entirely  different  Act,  and  in  the  other  upon  articles  of  associa- 
tion containing  entirely  different  language.  That  being  so  the 
transferee's  argument  fails,  and  the  case  is  reduced  to  one  of 
discretion.  The  transferee  appeals  against  the  judge  at  chambers, 
who  in  his  discretion  refused  to  order  the  registration  of  the 
transfer.  On  the  affidavits  there  is  at  least  a  doubt  whether  the 
transferor  is  not  indebted  to  the  company.  Under  these  circum- 
stances it  seems  to  me  that  the  transferee  fails  to  shew  any  such 
case  as  ought  to  induce  us  to  overrule  the  discretion  of  t^e  judge 
in  refusing  to  make  an  order.  For  these  reasons  I  think  the 
appeal  should  be  dismissed. 

Appeal  dismissed. 
Solicitors  for  applicant :  Pearee  dk  Sans. 
Solicitors  for  company :  T.  B.  Kent,  for  Owen  March. 

E.L. 
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[IN  THE  COURT  OF  APPEAL.]  1882 

Apra  19. 
PERCIVAL  V.  HUGHES. 


Principal  and  Agents  Liability  of  Principal  for  Ad  done  hy  Servant  of  Agtnt 
— Adjoining  Ovmers^  Liability  of-^Dangeroua  or  hazardous  Work. 

The  defendant  was  the  owner  of  a  house  standing  at  the  corner  of  two  streets, 
between  a  house  belonging  to  the  plaintiff  and  a  house  occupied  by  B.  The 
defendant  being  desirous  of  rebuilding  his  house  employed  a  competent  architect 
and  competent  builders  to  rebuild  it.  The  defendant's  new  house  was  a  storey 
higher  than  the  old  house,  and  the  basement  was  lower.  After  the  house  had 
been  nearly  finished,  the  workmen  employed  by  the  builders  began  to  fix  a 
staircase ;  in  so  doing  they  negligently  and  without  the  knowledge  of  the  de- 
fendant or  his  architect,  cut  into  a  party  wall  dividing  the  defendant's  new 
house  and  B.'s  house.  In  consequence  the  defendant's  house  fell ;  and  the 
girders  having  become  displaced,  injury  was  done  to  the  plaintiff*s  house,  for 
which  he  now  sued  the  defendant.  The  fixing  of  the  staircase  was  not  in  itself 
a  hazardous  operation,  if  it  had  been  carried  out  with  ordinary* skill:— 

Held  (by  Baggallay  and  Brett,  L.JJ.,  Holker,  Ij.J.,  dissenting),  that  an  action 
was  maintainable  against  the  defendant  for  the  injury  done  to  the  plaintiff's 
bouse. 

Boioer  v.  Peate  (1  Q.  B.  D.  321),  considered. 

AoTiON  for  negligence  in  taking  down  two  houses  standing  on 
the  defendant's  land  and  in  erecting  a  new  house,  whereby  the 
adjoining  house  of  the  plaintiff  was  injured. 

The  cause  came  on  for  trial  at  Westminster,  on  the  3rd  and 
4th  of  December,  1880,  before  Manisty,  J.,  and  a  special  jury, 
when  the  following  facts  were  in  substance  detailed  by  the 
plaintiff's  counsel  in  his  opening  address. 

The  defendant  was  the  owner  of  a  piece  of  land  at  the  comer  of 
Panton  Street  and  the  Haymarket,  upon  which  stood  two  old 
houses,  Nos.  1  and  2,  Panton  Street  The  plaintiff  was  the  owner 
of  No.  8,  Panton  Street,  which  immediately  adjoined  the  defend- 
ant's houses  on  the  east  side  thereof.  Between  the  defendant's 
houses  and  the  plaintiff's  house  was  a  party-\xall.  On  the  south 
side  of  the  defendant's  house  and  immediately  adjoining  it  there 
stood  in  the  Haymarket  a  house  occupied  by  one  Baron.  Between 
the  defendant's  houses  and  Baron  s  house  also  was  a  party-wall, 
iwfaich  was  stated  to  be  rotten.  The  defendant  being  desirous  of 
pulling  down  his  two  old  houses  and  rebuilding  a  new  house  in 
Vou  IX.  2 II  2 
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1882  their  stead,  employed  a  competent  architect  to  prepare  plans  and 
"  PEB017AL  to  superintend  the  operations,  and  employed  Newman  &  Mann  as 
Hughes,  builders  to  execute  the  work.  The  old  houses  were  pulled  down, 
and  the  new  house  was  built  upon  the  defendant*s  land  and  nearly 
finished  without  injury  to  the  adjoining  houses.  The  party-wall 
between  the  defendant's  and  Baron's  houses  was  taken  down  as 
fSEtr  as  the  first  floor,  but  it  was  left  standing  to  the  depth  of 
twenty-two  feet,  and  then  twenty-five  feet  of  new  work  was  built 
on  the  top  of  what  remained  of  it  The  wall  was  underpinned  to 
a  considerable  extent.  From  the  old  part  of  the  wall  an  iron 
girder  was  placed  to  support  the  first  floor  of  the  defendant's 
new  house.  Some  of  the  girdeift  of  the  defendant's  new  hoose 
were  fixed  against  the  party-wall  next  the  plaintifiTs  house* 
When  the  defendant's  house  had  been  nearly  finished,  it  became 
necessary  to  fix  a  staircase,  and  in  order  to  fix  it  the  workmen  of 
the  builders  cut  into  the  party-wall  between  the  defendant's 
house  and  Baron's  house  to  the  depth  of  a  few  inches  and  to 
the  height  of  about  twenty  feet,  and  to  the  width  of  about  seyen 
feet.  The  defendant's  architect  raised  some  objections  to  the 
proceedings  of  the  builders'  workmen  in  cutting  away  the  wall. 
Very  soon  afterwards  the  defendant's  house  fell ;  by  the  fall  the 
party-wall  between  the  plaintiff's  house  and  the  defendant's  house 
was  dragged  over,  and.  the  walls  of  the  plaintiff's  house  were 
cracked  and  the  house  itself  was  damaged. 

This  statement  of  facts  not  being  disputed  by  the  defendant's 
connseli  without  any  witnesses  haying  been  examined  the  learned 
judge  stated  that  there  was  a  prim&  facie  case  of  liability  against 
the  defendant  which  required  an  answer. 

The  defendant's  counsel  then  proceeded  to  address  the  jury. 
He  admitted  that  the  new  house  of  the  defendant  was  to  be  a 
storey  higher  than  the  old  houses ;  but  he  stated  that  the  defend* 
ant  employed  Mr.  Wimple  the  architect  to  prepare  plans  which 
were  accepted  by  him;  that  he  entered  into  a  contract  with 
Newman  &  Mann,  the  builders,  for  the  execution  of  these  plans; 
that  by  the  terms  of  that  contract,  except  to  comply  with  the  pro- 
visions of  some  statute,  no  deviation  from  those  plans  was  to  be 
committed  without  the  authority  of  the  defendant  The  plans 
shewed  that  the  party-waU  between  the  defendant's  two  houses 
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and  Baron's  honse  was  to  be  rebuilt  The  defendant  himself  did  ^882 
not  personally  interfere  with  the  work  daring  its  progress,  and  fausval 
never  authorised  any  deviation  from  the  plans.  But  in  the  course 
of  the  work  it  was  agreed  between  Mr.  Wimple  and  Mr.  Wimperis, 
an  architect  acting  for  the  owner  of  Baron's  house,  that  the  party- 
wall  between  the  defendant's  old  houses  and  Baron's  house  should 
be  taken  down  only  as  far  as  the  first  floor,  and  that  the  wall 
should  be  underpinned  in  order  to  strengthen  it,  the  basement  or 
cellar  of  the  defendant's  new  house  being  excavated  to  a  greater 
depth  than  the  basement  of  the  defendant's  old  houses.  The 
party-wall  was  accordingly  taken  down  only  as  far  as  the  first 
floor,  instead  of  being  wholly  removed  as  provided  for  in  the 
plans,  and  it  was  underpinned  in  order  to  give  it  additional 
strength.  This  was  done  without  any  signs  of  weakness,  fracture, 
or  settlement  appearing  in  the  party-wall.  From  the  first  floor 
the  party-wall  was  newly  erected.  The  work  proceeded,  girders 
were  placed  in  the  ordinary  manner,  and  the  house  was  roofed  in. 
It  became  necessary  to  fix  a  wooden  staircase  from  the  basement, 
which  was  not  in  itself  a  hazardous  operation ;  but  the  workmen 
of  the  builders,  without  any  knowledge  of  the  foreman  of  the 
works  or  of  the  defendant's  architect,  cut  into  the  old  part  of  the 
party  wall  next  Baron's  house ;  this  act  was  not  permitted  by  the 
plans  or  specification,  and  was  wholly  unauthorized.  Mr.  Wimble, 
the  defendant's  architect,  visited  the  works,  and,  seeing  the  mis- 
chief which  had  been  done,  ordered  it  to  be  made  good.  Signs  of 
weakness  began  to  appear,  and  upon  the  very  same  night  the 
defendant's  house  fell,  injuring  thereby  .the  plaintiff's  house  in  the 
manner  above  described. 

At  the  close  of  the  opening  address  of  the  defendant's  counsel, 
the  learned  judge  intimated  that  even  if  the  defendant  proved  by 
evidence  all  that  had  been  alleged  upon  his  behalf,  he  would  have 
no  defence  to  the  action,  and  he  directed  the  jury  to  find  for  the 
plaintiff,  the  damages  to  be  agreed  upon  between  the  parties,  or  to 
be  ascertained  by  an  arbitrator. 

The  defendant  obtained  in  the  Queen's  Bench  Division,  a  rule 
to  set  aside  any  judgment  which  might  be  entered  for  the  plaintiff 
and  to  enter  it  for  the  defendant,  or  for  a  new  triaL 

The  rule  came  on  for  argument  on  the  2nd  of  June,  1881» 

2H2  2 
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1882        before  Lord  Coleridge,  C.J.,  Kanisty,  and  Bowen,  J  J.,  sitting  in 
PjffioiyAL    the  Qaeen's  Benoh  Division. 

HuoHzs.         jp-  Q^  Harrison,  Q.C.,  shewed  cause. 
PhUbriek,  Q.C,  in  support  of  the  rule. 

Ultimately,  on  the  21st  of  December,  1881,  the  judgment  of 
the  Court  discharging  the  rule,  was  delivered  by 

BoWEN,  J.  It  appears  to  ua  that  the  learned  judge  was  right 
in  his  view  of  the  law.  The  defendant  being  bound  to  do  nothing 
to  deprive  the  plaintiff's  house  of  its  support,  had  employed  con- 
tractors to  execute  works  which  might  endanger  it.  The  defend- 
ant could  not  relieve  himself  of  the  responsibility  arising  from 
such  an  operation  simply  by  employing  competent  contractors. 
It  still  remained  the  defendant's  duty  to  see  that  effectual  means 
were  adopted  to  prevent  any  damage  arising  to  the  plaintiff's 
premises  during  the  progress  of  the  work,  which  was  likely  to  be 
injurious  unless  sufficient  precautions  were  adopted,  and  for  which 
he  himself  had  given  the  order. 

It  was  argued  before  us  that  the  mischief  was  caused  by  a 
negligent  act  of  commission  on  the  part  of  the  contractors'  men, 
done  without  orders.  Bat  this  distinction  cannot  avail  the  defend- 
ant in  the  present  instance.  If  the  only  duty  cast  upon  the 
defendant  had  been  the  negative  duty  of  abstaining  from  all  acts 
which  would  damage  the  plaintiff's  premises,  it  might  with  reason 
be  argued  that  an  act  of  commission  done  by  workmen  in  violation 
of  their  instructions  rendered  neither  the  contractors,  their  imme- 
diate masters,  nor  the  defendant  himself  liable.  But  the  duty  of 
the  defendant  went  further.  It  was  to  see  that  at  all  times  during 
a  hazardous  operation  set  in  motion  by  his  order  effectual  support 
was  given  to  his  neighbour's  house.  This  was  a  positive  obligation, 
not  a  negative  one.  He  was  bound,  not  merely  not  to  sanction 
injury  but  to  prevent  it ;  for  wilful  acts  of  mischief  he  might  not 
indeed  be  responsible,  but  it  was  his  duty  to  hinder  negligence 
whether  in  the  shape  of  acts  of  omission  or  commission. 

As  the  defendant  has  failed  to  fulfil  this  duty,  the  plaintiff  is 
entitled  to  succeed.  The  case  appears  to  us  to  fall  within  the 
principle  of  Bower  v.  Peate  (1),  which  must  now  be  taken  to  have 

(1)  1  Q.  B.  D.  321. 
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superseded  Butler  v.  Hunter  (1)  so  far  as  the  cases  are  in  conflict.        ^^^ 
See  Dalton  v.  Angus.  (2)  The  rule  must  accordingly  be  discharged    Pkboital 
with  costs.  UuQisn. 

The  defendant  appealed. 

PhUbriek,  Q^C.^  and  Douglas  Kingsford^  for  the  defendant.  The 
question  is  whether  the  facts  of  this  case  fall  within  the  authority 
of  Bower  y.  Peaie  (3) ;  but  that  case  is  distinguishable,  for  the 
defendant  intentionally  caused  an  interference  with  the  plaintiff's 
right  of  support. 

[HoLKEB,  L.J.  It  has  long  been  held  that  it  is  no  defence  to 
an  action  for  intentionally  interfering  with  a  right  of  support^  that 
the  wrongdoer  employed  a  competent  contractor.] 

In  the  present  case  the  damage  to  the  plaintiff  was  the  result 
of  an  improper  mode  of  executing  a  piece  of  work  of  a  harmless 
description,  for  the  fixing  of  the  staircase  was  not  in  itself 
hazardous ;  the  cause  of  the  injury  was  an  act  purely  collateral 
to  the  main  scheme.  The  staircase  was  intended  by  the  defendant's 
architect  merely  to  touch  the  party-wall.  The  judgment  of  the 
Court  below  has  confounded  the  work  of  fixing  the  staircase  with 
the  dangerous  operation  of  pulling  down  the  defendant's  two 
houses.  An  original  contractor  is  not  liable  for  the  negligent  acts 
of  a  sub-contractor :  Bapson  v.  Oubitt.  (4)  In  order  to  make  an 
employer  responsible  for  the  act  of  a  contractor,  the  act  causing 
the  injury  must  be  either  hazardous  in  its  nature  or  an  invasion 
of  a  neighbour's  right :  Oayford  v.  NiehoUs  (5),  decided  in  1854. 
To  rebuild  a  house  is  an  ordinary  undertaking  in  a  town,  and 
to  giye  judgment  for  the  plaintiff  will  do  away  with  the  rule 
exempting  an  employer  from  liability  for  the  acts  of  a  contractor 
and  his  servants.  When  a  person  employs  a  contractor  to  do  a 
lawful  act,  it  must  be  presumed  that  by  the  terms  of  the  em- 
ployment the  act  was  to  be  done  in  a  lawful  manner,  and  the 
employer  is  not  responsible  for  negligence  of  the  contractor  in 
doing  the  act:  BuUer  y.  Hunter.  (1)     Where  the  work  to  be 

(1)  7  H.  &  N.  826.  (3)  1  Q.  B.  D.  321. 

(2)  6  App.  Cas.  829.  (4)  9  M.  &  W.  710. 

(5)  9  Ex.  702. 
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1882        done  is  not  of  a  hazardous  character  in  itself  the  employer  is  not 

Pbroital    liable  for  the  acts  of  the  contractor  unless  the  latter  is  employed 

Hughes.     ^  ^^  unlawful  acts:  Ellis  y.  Sheffield  Gas  Consumers  do.  (I); 

or  unless  the  contractor  is  employed  to  do  something  which  the 

employer  is   bound    by  statute  to   do:    Hole  v.  SiUingboume 

By.  Co.  (2) 

W.  O.  Harrison,  Q.C.  (B.  A.  MeCaU,  mtk  him),  for  the  plaintiff. 
The  defendant  undertook  to  carry  ouf  a  dangerous  operation ;  and 
he  is  liable  for  the  negligent  act  of  the  servants  of  the  contractor. 
It  was  improper  to  cut  into  the  party-wall,  which  probably  was  in 
an  unsafe  condition.  Even  if  the  fixing  of  the  staircase  was  not 
in  itself  dangerous,  the  undertaking  of  pulling  down  the  defend- 
ant's two  old  houses  and  of  erecting  and  finishing  a  new  building 
must  be  viewed  as  a  whole :  Lemaitre  r.  Davis.  (3) 

[Feb  Cubiam.  That  case  does  not  help  us,  because  there  the 
acts  of  the  contractor  which  caused  the  mischief  were  done  under 
a  contract  and  a  specification.] 

FhUbrick,  Q.(7.,  replied. 

Baqqallat,  L.  J.  I  am  of  opinion  that  this  appeal  must  be 
dismissed.  The  defendant  caused  certain  works  to  be  undertaken 
in  the  neighbourhood  of  the  Haymarket,  in  order  to  build  a 
house  on  ground  belonging  to  him.  On  the  sides  of  the  de- 
fendant's new  house  were  party- walls  dividing  it  from  the  plaintiff's 
house  and  also  from  Baron's.  Girders  were  fixed  into  the  party- 
walls,  and  they  required  proper  support,  but  the  foundation  was 
weakened  and  the  girders  were  let  down,  and  the  mischief  was 
thus  caused.  The  work  of  rebuilding  was  hazardous  from  the 
circumstance  that  the  party-walls  required  support;  they,  in 
turn,  supported  the  houses  upon  either  side.  There  was  some 
ground  for  believing  that  the  party-wall  next  Baron's  house  was 
dangerous  from  age ;  the  defendant's  house  was  a  storey  higher 
than  the  two  former  houses,  and  the  cellar  was  re-made,  and  some 
underpinning  of  the  walls  was  necessary.  The  hazard  to  the 
neighbouring  houses  was  very  materially  increased,  and  every 
precaution  ought  to  have  been  taken.    The  workmen,  however, 

(1)  2  E.  &  B.  767.  (2)  6  H.  &  N.  48a 

(3)  19  Ch.  D.  281,  at  p.  292,  per  Hall,  V.C. 
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committed  a  dangerous  act,  and  the  architect  in  the  coarse  of  his        1882 
employment  having  observed  it,  directed  measures  to  be  taken  in    -pbujiyal 
order  to  remedy  it.    Before  the  mistake  could  be  remedied,  the     hugheb. 
foundation  gave  way  and  a  settlement  took  place,  causing  the 
downfall  of  the  defendant  s  house  and  injury  to  the  plaintiff's. 

I  am  at  a  loss  to  understand  how  this  appeal  can  succeed. 
There  was  an  omission  on  the  part  of  the  defendant  to  fuMl  a 
duty  which  is  imposed  upon  a  building  owner ;  it  was  his  duty  to 
prevent  negligent  act8,  whether  of  omission  or  commission.  I 
agree  with  the  judgment  of  the  Queen's  Bench  Division.  .  A  duty 
was  imposed  upon  the  defendant  to  take  care  that  the  girders  of 
bis  new  house  did  not  slip  out  of  their  places. 

Brett,  L.J.  The  main  question  is,  was  there  any  duty  due 
from  the  defendant  to  the  plaintiff,  and  to  answer  this  question  it 
is  necessary  to  consider  the  circumstances  under  which  the  alleged 
duty  arose.  In  starting,  I  may  say  that  the  party-wall  between 
the  defendant's  house  and  Baron's  ought  not  to  haye  been  tam- 
pered with ;  it  was  the  wrongful  act  of  the  workmen  in  cutting 
into  it  which  caused  the  mischief.  The  defendant  undertook  to 
puU  down  two  old  houses  standing  on  ground  belonging  to  him, 
and  to  erect  in  their  place  a  new  building;  could  he  do  that 
without  danger  of  injury  to  the  plaintiff's  house  ?  It  was  in  effect 
admitted  that  he  could  not,  especially  as  the  new  house  was  to  be 
deeper  and  higher.  The  duty  was  so  to  do  the  work  of  rebuilding 
as  not  to  injure  the  adjoining  owners.  The  defendant  was  bound 
to  take  all  reasonable  means  to  avert  danger.  The  duty  began 
immediately  after  he  undertook  the  work,  and  ended  only  when 
the  new  house  was  so  built  up  and  finished  as  to  be  a  support  to 
the  plaintiff's  house.  During  that  time  is  the  defendant  liable 
only  for  the  things  which  he  has  done,  or  at  least  has  ordered  to 
be  done  ?  The  defendant  cannot  delegate  his  duty  so  as  to  get 
rid  of  bis  liability.  A  negligent  act  was  committed  in  the  course 
of  re-building :  the  workmen  of  the  contractors  employed  by  the 
defendant  tampered  with  the  party-wall  so  as  to  cause  injury  to 
the  plaintiff's  house.  The  negligent  act  was  committed  long  after 
the  undertaking  was  commenced,  in  fact,  it  was  nearly  concluded ; 
but  the  negligent  act  was  committed  before  the  whole  intention 


I 
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I 

1882        was  carried  out.    The  workmen  did  somethiog  which  they  were 
PntGiyAL    Bot  ordered  to  do ;  bat  they  did  it  with  the  intention  of  doing  | 

HuoHEs.     ^^^^  ^^^  ^^^  benefit  of  the  defendant;  the  result  is  the  same  as  if         | 
the  architect  himself  had  ordered  the  act  to  be  done;  for  the  i 

wall  was  tampered  with  before  the  whole  undertaking  was  finished,  | 

The  negligent  act  was  done  in  order  to  fix  a  staircase;  and  it  has  i 

been  argued  that  if  the  workmen  of  the  contractors  had  been 
employed  merely  to  fix  the  staircase,  and  if  they  had  committed 
the  negligent  act  in  the  course  of  fixing  it,  the  rule  laid  down  in 
Botoer  v.  Peate  (1)  would  not  have  applied^  because  the  work  of 
fixing  the  staircase  is  not  in  itself  dangerous,  and  that  on  this 
ground  a  distinction  exists  between  the  present  case  and  Binoer  v*  , 

Peaie.  (1)  But  the  original  intention  of  the  defendant  was  to 
pull  down  the  two  old  houses  and  to  rebuild  a  new  house  in  their 
stead ;  at  the  time  of  the  negligent  act  the  whole  of  the  scheme 
was  not  finished ;  the  work  of  fixing  the  staircase  was  part  of  the 
undertaking,  and  cannot  be  separated  from  it.  I  think  that  the 
defendant  is  liable,  and  that  the  decision  of  the  Queen's  Bench 
Division  was  right 

HoLKEB,  L.J.  I  am  unable  to  agree  with  the  views  enunciated 
by  the  Lords  Justices  sitting  with  me.  I  think  that  this  appeal 
ought  to  be  allowed.  A  great  deal  will  turn  upon  the  meaning 
of  Bower  v.  Peate.  (1)  Before  that  case  was  decided,  the  rule  of 
law  was  that  if  a  man  employed  a  contractor  to  do  work  for  him, 
and  if  the  servants  of  the  contractor  by  negligence  did  an  injury 
to  a  third  person,  the  employer  was  not  liable  for  the  act  of  the 
contractor's  workmen.  Bower  v,  Peate  (1)  established  an  apparent 
exception  to  this  general  rnle ;  but  I  think  that,  even  without  the 
aid  of  that  decision,  if  a  man  does  by  a  contractor  an  act  which  he 
is  bound  by  statute  to  do,  he  cannot  shield  himself  from  liability 
for  the  improper  execution  of  the  work.  The  principle  upon  which 
Bower  v.  Peate  (1)  is  founded  may  be  gathered  from  the  judgment 
of  Cockburn,  C.J.  The  question  whether  Bother  v.  Peate  (1)  was 
rightly  decided  arose  in  Daiton  v.  Anffua  (2);  it  appears  to 
have  been  approved  of  by  Lord  Selborne,  L.C.  (3),  and  Lord 

(1)  1  Q.  B.  D.  321.  (2)  6  App.  Cas.  74a 

(3)  6  Appw  Cas.  740,  at  p.  791. 
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Blackburn.  (1)  Lord  Watson  lays  down  the  rule  as  to  liability  1882 
as  follows:  ''When  an  employer  contracts  for  the  performance  Peboival 
of  work,  which  properly  oondacted  can  occasion  no  risk  to  his  hughbb, 
neighbour's  house,  which  he  is  under  obligation  to  support,  he 
is  not  liable  for  damage  arising  from  the  negligence  of  the  con- 
tractor. But  in  cases  where  the  work  is  necessarily  attended  with 
risk,  he  cannot  free  himself  from  liability  by  binding  the  contractor 
to  take  effectual  precautions.  He  is  bound,  as  in  a  question  with 
the  party  injured,  to  see  that  the  contract  is  performed,  and  is 
therefore  liable,  as  well  as  the  contractor,  to  repair  any  damage 
which  may  be  done."  (2)  The  doctrine  of  Bower  v.  Peate  (3)  is 
sensible  enough ;  it  is  that  if  a  man  contracts  for  work  which 
is  in  its  nature  hazardous,  and  will  probably  cause  injury  to  his 
neighbours,  he  is  bound  to  see  that  precautions  are  taken  to 
prevent  injury,  and  if  they  are  not  taken  he  is  liable  to  com- 
pensate his  injured  neighbour.  In  the  present  case,  what  was 
the  hazard  to  the  plaintiff's  house?  It  is  said  that  it  was 
hazardous  to  pull  down  the  defendant's  two  houses  and  to  build 
a  new  one.  I  will  admit  that  the  scheme  of  the  work,  taken 
as  a  whole,  was  hazardous ;  but  the  hazardous  part  of  the  opera- 
tion was  to  pull  down  the  houses  and  to  excavate  to  a  greater 
depth ;  but  after  that  part  of  the  work  was  done,  and  properly 
done,  there  was  nothing  to  produce  danger.  After  the  under- 
pinning of  the  walls  there  was  no  reason  to  suppose  that  the 
remainder  of  the  work  would  be  dangerous.  I  admit  that  at 
all  times  of  doing  work  known  to  be  hazardous  there  is  a  duty 
on  the  part  of  the  employer  towards  his  neighbours.  If  that 
were  the  question,  I  should  agree  with  the  other  Lords  Justices ; 
but  in  my  view  the  question  is,  was  the  particular  piece  of  work 
productive  of  hazard  upon  which  the  contractors'  workmen  were 
engaged  at  the  time  of  the  fall  ?  I  admit  that  if  it  was,  the 
defendant  would  be  liable ;  but  the  workmen  were  simply  ordered 
to  fit  the  staircase,  and  it  was  not  to  be  fitted  into  the  wall.  We 
must  take  it  that  at  the  trial  the  defendant's  counsel  was  right  in 
his  statement  of  facts,  because  he  was  defeated  upon  his  opening ; 
and  it  is  plain  that  if  the  workmen  had  obeyed  the  order  given  to 

(1)  6  App.  Gas.  740,  at  p.  829.  (2)  6  App.  Gas.  740,  at  p.  831. 

(3)  1  Q.  B.  D.  321. 
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1882  them  they  never  would  have  weakened  the  walL  The  point  to  be 
Fbboxtal  considered  is  that  the  dangerons  work  was  over,  and  that  the  work- 
HT70HE8.  ™^^  y^ent  beyond  their  instrnctions.  The  operation  of  fixing  the 
staircase  was  not  hazardous,  but  the  workmen  thought  proper  to 
cut  away  the  wall,  and  they  thereby  caused  it  to  collapse.  It 
does  seem  to  me  that  if  the  liability  of  the  defendant  is  to  prevail, 
it  will  be  di£Scult  for  any  employer  to  escape  from  respojisibility 
for  the  negligence  of  a  contractor.  It  seems  to  be  admitted  that 
if  the  fixing  of  the  staircase  had  been  the  only  piece  of  work  to  be 
done,  the  defendant  could  not  be  liable.  Why  should  he  be  liable 
when  all  the  hazardous  part  of  the  operations  was  finished,  before 
the  fixing  of  the  staircase  was  commenced?  The  wall  had  been 
underpinned,  and  reasonable  precautions  had  been  taken.  It  will 
be  an  extraordinary  result  if  the  defendant  is  to  be  held  liable 
because  the  fixing  of  the  staircase  formed  part  of  a  larger  under- 
taking, whilst  he  would  not  be  liable  if  it  had  been  the  only  piece 
of  work  to  be  done.  I  think  that  Batoer  v.  Peaie  (1)  has  not  been 
thoroughly  understood.  In  my  opinion  the  appeal  ought  to  be 
allowed. 

Appeal  diamisaed. 

Solicitor  for  plaintiff:  T.  £.  Apps. 

Solicitors    for    defendant:    Hughes^    Hooker^    BtUtanshaw^  (t 
Thunder. 

(1)  1  Q.  B.  D.  321. 

J.  E.  H. 
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[IN  THE  COUBT  OF  APPEAL.]  1882 

June  17. 
BLACKMORE  v*  THE  VESTRY  OP  MILE  END  OLD  TOWN.  


Highway — Nuisanoe-^Flap  covering  a  Water-meter  in  a  Street—Improper  state 
.</ Fiap^LiaUlity  ^  Vestry-^IS  &  19  Vict.  c.  120,  m.  96, 116. 

A  water  meter,  whioh  was  the  property  of  a  water  company  and  used  for 
measuring  the  water  supplied  by  the  company  to  the  defendants,  the  vestry  of  a 
parish,  for  watering  the  streets,  was  placed  by  the  defendants  in  a  box  of  theirs 
sunk  in  the  footway  of  one  of  the  streets  and  covered  with  an  iron  flap.  The 
defendants  as  such  vestry  were  by  s.  96  of  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict  c.  120),  the  surveyors  of  highways,  and  by  s.  116  aathorieed 
to  cause  the  streets  in  their  parish  to  be  watered.  The  plaintiff  whilst  walking 
along  the  street  stepped  on  the  iron  flap  and,  by  reason  of  its  having  been  worn 
smooth  and  become  slippery  and  dangerous,  he  fell  and  was  injnied.  In  an 
action  by  him  against  the  defendants  for  damages  for  such  injury  :•— 

Held,  that  though  the  defendants  might  not  be  liable  as  surveyors  of  the  high- 
way for  negligence  in  not  keeping  the  iron  flap  in  a  proper  state,  they  were  in 
their  capadty  as  the  authority  for  watering  the  street,  in  which  capacity  they 
had  plaoed  the  iron  flap  there. 

White  V.  Eindley  Local  Board  (Law  Rep.  10  Q.  B.  219}  affirmed. 

Action  for  damages  for. an  injury,  which  the  plaintiff  had  sus- 
tained by  reason  of  the  improper  condition  of  an  iron  flap  plaoed 
in  a  street  in  a  parish,  of  which  the  defendants  were  the  restry. 
By  8.  96  of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  the  vestry  within  its  parish  is  to  execute  the  office  of  and 
be  the  surveyor  of  highways  (1),  and  by  s.  116  of  that  Act  it  is 
empowered  to  cause  the  streets  in  its  parish  to  be  watered.  (2) 

In  order  to  carry  out  this  power  of  watering,  the  defendants,  as 
such  vestry,  arranged  with  the  East  London  Water  Company  for 

(1)  The  96th  section  enacts  **  every  ties,  are  not  inconsistent  with  this  Act," 

vestry  and  district  board  shall  within  &c. 

their  parish  or  district  (exclusively  of         (2)  By  s.  116:  •'Every  vestry  and 

any  other  persons  whatsoever)  execute  district  board  shall  have  full  power  and 

the  office  of  and  be  surveyor  of  high-  authority  to  cause  all  or  any  of  the  streets 

ways,  and  have  all  such  powers,  au-  in  their  parish  or  district  to  be  watered 

thoritiesj  and  duties,  and  be  subject  to  as  often  as  they  think  fit,  and  also  to 

all  such  liabilities  as  any  surveyor  of  cause  any  wells  to  be  dug  and  sunk  in 

highways  in  England  is  now  or  may  such  public  places  as  they  think  proper, 

hereafter  be  invested  with  or  liable  to  and  also  to  erect  and  fix  any  pumps  in 

by  virtue  of  his  office  under  the  law  any  public  places  for  the  gratuitous 

for  the  time  being  in  force,  so  far  as  such  supply  of  water  to  the  inhabitants  of 

powers,  authorities,  duties,  and  liabili-  the  parish  or  district." 
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^^^       the  supply  of  water  which  was  to  be  paid  for  by  meter.    The 

Blaokmobe  water  meter  for  so  measuriog  the  water  was  famished  by  the 

VBsnnr  op    company,  and  was  enclosed  by  the  defendants  in  a  box  of  theirs 

oISt^n.  *^^ ^^^  ^y  *^®"^  ^^  Charles  Street  in  their  parish.    Over  the 

box  the  defendants  placed  an  iron  flap  on  hinges  to  avoid  taking 

up  the  paving  stones,  when  the  contents  of  the  box  had  to  be 

nsed.    In  coarse  of  time  the  iron  flap  was  worn  smooth  and  became 

slippery  and  dangerous,  and  in  consequence  of  its  being  in  that 

state  the  plaintiff  who  had  stepped  on  it  whilst  walking  in  Charles 

Street  during  a  snowstorm  in  January,  1881,  fell  and  broke  his 

leg.    The  plaintiff  brought  his  action  for  damages  in  respect  of 

this  injury,  and  at  the  trial  before  Grove,  J.,  during  the  last 

Easter  Middlesex  sittings,  the  jury  found  a  verdict  for  the 

plaintiff  for  154/, 

The  defendants  afterwards  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection  on  the  part  of  the  learned  judge,  in 
not  directing  the  jury  that  the  defendants,  as  surveyors  of  high- 
ways and  in  their  public  capacity,  were  not  liable  for  omission  to 
repair  the  iron  flap  or  for  improperly  paving  the  highway. 

The  Queen's  Bench  Division  having  discharged  this  rule, 
^  The  defendants  appealed. 

Kempy  Q.O.,  and  Pitt  Lewis,  for  the  defendants.  The  defend- 
ants are,  by  s.  96  of  the  Metropolis  Management  Act,  1855,  the 
surveyors  of  highways,  and  as  such  they  sank  the  box  with  the 
meter  and  the  iron  flap  in  the  street.  They  could  not  have  done 
anything  to  the  highway  except  in  their  capacity  as  such  sur- 
veyors. The  iron  flap  formed  part  of  the  pavement,  and  was  put 
.  down  by  the  defendants  to  cover  the  hole  and  so  enable  passengers 
to  walk  over  it ;  it  was  therefore  placed  for  the  purposes  of  the 
street,  and  the  duty  of  the  defendants  to  repair  and  take  care  of 
it  was  only  in  their  capacity  as  surveyors  of  highways :  Bolls  v. 
Vestry  of  8t  Qeorge\  Southwarh  (1),  and  JLamxUon  v.  Vestry  of 
St.  Oeorye^Sf  Hanover  Square,  (2)  As  such  surveyors,  it  is  dear 
that  the  defendants  are  not  liable  in  this  action.  The  plaintiff 
relies  on  the  case  of  White  v.  Hindky  Loeal  Board  (3),  but  that 

(1)  14  Ch.  D.  785.  (2)  Law  Rep.  9  Q.  B.  42. 

(3)  Law  Bep.  10  Q.  B.  219. 
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case  18  distiiigaishable  from  the  present  as  the  grid  in  that  case,       1882 

which  caused  the  injury,  belonged  to  the  defendants  as  the  owners  BLAo^oia 

of  the  sewer  of  which  the  grid/ormed  part,  and  not  in  their  capa-   y^^y  ^^ 

city  as  suryeyors  of  highways.  J!!^'^^^"* 

Old  Town. 
Waddjfy  Q.O.,  and  Orispe,  appeared  for  the  plaintiff,  but  were 

not  called  on. 

Bbbtt,  L.J.  In  my  opinion,  this  case  is  obyionsly  within  the 
principle  contained  in  White  y.  Hindley  Local  Board  (1),  and  the 
only  question  is  whether  we  are  prepared  to  say  that  that  case 
was  wrongly  decided.  I  am  of  opinion  that  it  was  not.  No 
doubt  by  s.  96,  of  18  &  19  Vict.  c.  120,  the  powers  and  duties  of 
the  surveyor  of  highways  are  transferred  to  the  yestry,  but  by 
s.  116  of  that  Act,  power  is  giyen  to  the  yestry  to  cause  the 
streets  in  their  parish  to  be  watered,  and  that  power  is  giyen  to 
the  yestry,  not  as  suryeyor  of  the  highways,  but  in  the  same  way 
as  the  power  of  lighting  and  watering  is  giyen  sometimes  to  com- 
missioners. Now,  this  iron  plate  was  neyer  put  down  by  the 
yestry  in  its  capacity  of  surveyor  of  the  highway.  It  was  laid 
down  because  the  vestry  watered  the  street,  and  the  water  which 
was  supplied  for  that  purpose  by  the  water  company  was  paid  for 
by  meter,  so  that  the  meter  was  for  the  protection  of  the  yestry,  as 
well  as  for  the  protection  of  the  water  company,  and  therefore 
the  iron  plate  which  covered  it  was  laid  down  for  two  purposes, 
first  to  protect  the  meter,  and  next  to  protect  those  using  the 
highway.  That  is  exactly  like  the  grid  or  grating  in  White  v. 
Hindley  Local  Board.  (1)  The  defendants  did  not  lay  this  iron 
plate  in  their  capacity  as  surveyors  of  the  highway,  but  in  that 
other  capacity  of  theirs  which  gave  them  power  to  water  the 
streets,  and  it  is  in  that  capacity  that  they  are  liable  in  this 
action.  I  think  the  case  of  White  y.  Hindley  Local  Board  (1), 
was  rightly  decided,  and  that  this  appeal  should  be  dismissed. 

Cotton,  L.  J.  I  am  of  the  same  opinion.  Sect  116  of  18  &  19 
Yict.  c.  120,  gave  the  yestry  power  to  water  the  street,  and  it  is 
material  therefore  to  consider  whether  this  iron  plate  was  put  by 
the  yestry  in  its  capacity  as  suryeyor  of  the  highway,  or  in  its 

(1)  Law  Rep.  10  Q.  B.  219. 


454  QUXESTS  BESNGH  DIVIBION.  VOL.  IX. 

^  1882  other  capacity  as  the  authority  for  watering  the  street.  It  clearly 
Blaokuobe  was  not  pnt  down  as  a  convenient  pavement  for  passengeiSi  bat 
VEnsT  w  f^^  protecting  the  water  meter,  and  was  laid  by  the  vestry,  not  in 
OmItown  ^^  capacity  as  surveyor  of  the  highway,  but  in  that  of  such 
watering  authority,  and  in  that  capacity  the  vestry  is  liable. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Noon  &  Clarke. 

Solicitors  for  defendants :  DepreSy  Austen  d:  Jutswn. 

W.  P. 


^^^^l_  THE  QUEEN  v.  THE  BISHOP  OP  ST.  ALBANS. 

Prohibitum^The  Church  Discipline  Act^  1840  (3  <fe  4  Viet.  e.  86),  m.  8,  5,  7, 
11, 13,  24 — Proceedings  against  Clerk  in  Orders'-^Bishop  Promoter  of  Suit 
— Power  to  adjudicate  thereon — Interest — Costs, 

Under  tlie  Church  DiscipliDo  Act,  1840  (3^4  Yict.  c.  86),  which  empowers 
a  biflhop  to  hear  and  determine  a  charge  against  a  clerk  in  orders  of  having 
oommitted  an  ecclesiastical  offence,  if  the  bishop  be  not  patron  of  any  preferment 
held  by  the  party  accused,  the  mere  fact  that  the  bishop  is,  by  his  secretary, 
promoter  of  the  suit  does  not,  in  the  absence  of  any  personal  interest  or  bias, 
disqualify  him  from  adjudicating  upon  the  case. 

Bulb  calling  on  the  Bishop  of  St.  Albans  and  Arthur  James 
Day,  the  secretary  to  the  bishop,  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  directed  to  them  to  prohibit  them 
fix>m  further  proceeding  in  the  matter  of  a  certain  cause  or  pro* 
ceeding  promoted  by  the  said  Arthur  James  Day  under  the 
proyisions  of  the  statute  8  &  4  Vict.  c.  86,  entitled  an  Act  for 
better  enforcing  Church  Discipline,  against  a  yicar  of  a  yicarage 
and  chapelries  in  the  diocese  of  St.  Albans. 

A  complaint  having  been  made  against  the  vicar  by  a  person 
who  would  not  take  upon  himself  the  prosecution,  the  bishop 
directed  his  secretary,  to  act  as  promoter,  and  on  the  application 
of  the  secretary,  issued  a  commission  under  3  &  4  Vict.  c.  86  (the 
Church  Discipline  Act),  addressed  to  commissioners  to  inquire 
into  allegations  against  the  vicar;  the  commissioners  held  an 
inquiry,  heard  evidence,  and  reported  to  the  bishop  that  there 
was  primfi  facie  ground  for  instituting  further  proceedings  against 
the  vicar,  and  he  was  served  with  a  citation  and  articles. 
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The  citatioD,  under  tlie  hand  of  the  bishop,  required  the  yicar        1882 
dther  in  person  or  by  bis  agent  to  appear  before  the  bishop  at  a  The  Qum^ 
certain  place  within  the  diocese  on  a  certain  day.    The  articles    bishop  of 
were  promoted  by  the  secretary  of  the  bishop.    DeSetult  being  ®^-  -^i^^'^s- 
made  in  answer,  the  bishop  was  about  to  proceed  to  hear  and 
determine   the  case  with    assessors,  whereupon  the    rule  was 
moyed.  (1) 

A.  WUlSy  Q.C.f  and  Jeune,  shewed  cause.  The  Church  Discipline 
Act,  3  &  4  Vict.  c.  86,  makes  the  bishop  the  mover  of  the  pro- 
ceedings and  judge  of  the  case.  His  secretary  is  the  right  person 
to  move  as  promoter  of  the  suit.  The  commissioners  haye  reported 
that  there  is  sufScient  prim&  facie  ground  for  instituting  pro- 
ceedings, and  the  bishop  **  thinks  fit  to  proceed,"  articles  haye 
been  drawn  up  and  filed  in  the  registry :  3  &  4  Vict.  c.  86,  s.  7, 
and  the  case  can  be  regularly  heard-  by  him  and  determined  by 
him:  ss.  9, 11.  He  has  no  personal  interest  or  bias  which  dis- 
qualifies him  from  acting  as  judge.  Sect  13  certainly  enables 
the  bishop  **  in  any  case,  if  he  shall  think  fit,  either  in  the  first 
instance  or  after  the  commissioners  shall  haye  reported  that  there 
is  sufficient  ground  for  instituting  proceedings,  and  before  the 

(1)  By  3  &  4  Vict,  c  86,  s.  7,  If  shall  think  fit,  either  in  the  first  in- 

the  commissioners  shall  report   that  stance  or  after  the  commisflioneni  havo 

there  is  sufficient  prim^  facie  ground  reported  that  there  is  sufficient  primxi 

for  instituting  proceedings,  and  if  the  facie  ground  for  instituting  proceedings, 

bishop  of  the  diocese  shall  thereupon  and  before  the  filing  of  the  articles,  but 

think  fit  to  proceed  against  the  party  not  afterwards,  to  send  the  case,  by 

accused,  articles  shall  be  drawn  up  and  letters   of   request,  to   the  court   of 

filed.     By  s.  8  the  articles  shall  be  appeal  of   the  province,  to   be  there 

served  upon  the  party  accused.     By  heard  and  determined  •  .  ." 
8.  9  it  shall  be  lawful  for  the  bishop         By  8.24, ''When  any  act,  save  sendiog 

to  require  the  party  to  appear  before  a  case  by  letters  of  request  to  the  court 

him.    By  s.  11  the  bishop  shall  pro-  of  appeal  of  the  province,  is  to  be  done 

ceed  to  hear  the  cause,  with  the  assist-  or  any  authority  is  to  be  exercised  by 

ance  of  assessors,  and  '^  upon  the  hear-  a  bishop  under  this  Act,  such  act  shall 

ing  of  such  cause   the  bishop  shall  be  done  or  authority  exercised  by  the 

determine  the   same   and   pronounce  archbishop  of  the  province  in  all  cases 

sentence  thereupon  according  to  eccle-  where  the  bishop,  who  would  otherwise 

siastical  law."  do  the  act  or  exercise  the  authority,  is 

Sect.  13  provides  that  it  shall  be  the  patron  of  any  preferment  held  by 

lawful  for  the  bishop  in  any  case,  "  if  he  the  party  accused." 
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^^^  filing  of  the  articles^  but  uot  afterwards,"  to  send  the  case  to  the 

Tm  Quzsv  court  of  appeal  of  the  proviace.    But  here  articles  have  been 
BiBBop  OF    filed. 
St.  Albans.      ^ns^jy^  J.    Ceoi  the  bishop,  by  his  adjudication,  give  costs?] 

It  is  doubtful  He  is  to  ''hear  the  cause,"  and  ''shall  deter- 
mine  the  same  and  pronounce  sentence  thereupon  according  to 
the  ecclesiastical  law :"  s.  11.  If  he  cannot  give  costs  he  has  no 
interest  in  the  proceedings,  and  even  if  he  can  give  costs  the 
statute  enables  him  to  adjudicate  notwithstanding. 

A.  OharleSf  QXJ.^  and  WUlis  Bund^  in  support  of  the  rule.  The 
secretary  asks  for  costs,  but  it  is  doubtful  whether  the  bishop  can 
give  them.  The  question  is  whether,  when  the  bishop  proceeds 
ex  mero  motu,  or  by  his  secretary,  he  can  hear  the  cause.  By 
s.  7,  after  the  report  of  a  prima  facie  case  the  bishop  may  think 
fit  to  proceed,  whereupon  articles  shall  be  drawn  up  and  filed 
under  s.  7,  or  he  may  send  the  case  by  letters  of  request  to  the 
court  of  appeal  of  the  province  under  s.  13.  Where  another 
party  is  promoting  the  suit  the  bishop  may  adopt  either  mode, 
but  when  he  himself  is  promoter  he  should  not  adjudicate  upon 
the  case,  but  must  transmit  it  to  the  court  of  appeal.  It  is  not 
necessary  that  he  should  act,  and  therefore  he  must  not  act  as 
judge  of  a  case  in  which  he  has  an  interest.  His  interest  in  the 
costs  is  su£Scient  to  disqualify  him :  Ex  parte  Modwin.  (1)  In  an 
Anonymous  Case  (2)  the  Mayor  of  Hereford,  although  by  charter 
sole  judge  of  a  court,  was  said  to  have  been  imprisoned  for  enter- 
taining in  it  a  cause  in  which  he  was  interested. 

Field,  J.  The  rule  must  be  discharged.  The  question  is 
whether  the  prohibition  should  go  to  the  bishop  because  he  is 
disqualified  by  interest  from  hearing  the  case. 

There  is  no  suggestion  of  any  personal  interest,  nor  of  any 
actual  bias  disqualifying  him.  The  bishop,  in  the  exercise  of  his 
duty  as  pastor  of  the  diocese,  thinks  it  right  to  proceed  on  the 
report  of  the  commission.  If  he  is  to  be  restrained,  it  can  only  be 
on  the  general  principle  of  law  that  a  judge  shall  not  be  judge  of 
his  own  cause.    The  principle  is  of  the  highest  importance.    Bat 

(1)  1  E.  &  B.  609.  (2)  1  Salk.  ?95. 
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there  is  no  doubt  also  that  for  public  conveDience,  and  for  the  18^ 
sake  of  justice  at  large,  there  are  some  cases  where  a  man  may  be  Tbs  Qimsi 
judge  in  his  own  cause:  as  in  case  of  necessity,  for  example,  bisoopof 
when  a  judge  commits  to  prison  for  contempt  of  his  Court.  The  St.  Albaks. 
law  deems  this  necessary  for  the  administration  of  justice.  The  new.  j. 
legislature  itself  has  directly  interposed  in  some  cases,  and  declared  t 
that  justices,  although  ratepayers,  may  hear  rating  appeals,  the 
effect  of  which  may  be  to  reduce  their  own  contribntion  to  the 
rate.  Therefore,  exceptions  to  the  general  rule  are  not  unknown 
to  the  law.  We  must  haye  regard  to  the  Act  of  Parliament  and 
to  the  nature  of  the  tribunal  to  see  if  the  legislature  has  intended 
the  bishop  to  be  judge  in  such  a  case  as  the  present.  The  legis- 
lature has  for  high  and  wise  purposes,  and  in  the  best  interests 
of  the  church,  and  for  the  discipline  of  the  clergy,  created  an 
entirely  new  system  of  procedure:  To  prevent  great  scandal  and 
the  expense  of  the  proceedings  of 'a  harassing  kind  which  were 
formerly  taken  in  the  case  of  a  clerk  charged  with  an  ecclesias- 
tieal  offence,  it  was  thought '  right  to  give  to  the  bishop  a  power, 
in  his  discretion,  to  issue  a  commission.  This  he  might  do  in  two 
events,  viz.,- first,  on  a  scandal  coming  to  his  ears;  secondly,  on 
some  person  complaining;  In  this  case  a  commission  issued  and 
a  report  was  obtained.  -  Thtft  being  so,  it  is  important  to  see  what 
the  next  proceedings  are.  The  report  being  obtained,  neither 
party  may  think  proper  to  go  any  further.  •  The  party  complain- 
ing may  not  find  the  case  so  grave  as  he  at  first  thought,  and  be 
disinclined  to  proceed.  But  if  the  bishop  shall  think  fit  to  pro- 
ceed, what  is  the  next  step  ?  Sect.  7  saya  articles  shall  be  drawn 
up,  and  shall  be  filed.  When  they  are  filed,  the  case  cannot 
follow  any  other  course  than  to  come  before  the  bishop  and  his 
assessors,  and  no  doubt  it  was  the  intention  of  the  legislature  that 
the  bishop  should  be  the  person  who  might  proceed  and  hear  the 
case.  But  here,  it  is  said,  that  he  requested  his  secretary  to  act 
as  promoter.  I  fail,  however,  to  see  how  that  alters  the  case  if 
the  bishop  himself  had  power  to  do  it  Hr.  Oharles  relies  on 
s.  13.  There,  no  doubt,  an  alternative  course  is  given,  and  if  I 
could  see  on  the  face  of  the  Act  that  it  was  the  intention  that, 
in  all  cases  where  the  bishop  was  interestedi  the  case  should  be 
sent  to  the  court  of  the  province,  I  should  come  to  the  conclusion 
Vol.  IX.  2  1  2 
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1882       that  the  legislature  did  not  intend  that  the  bishop  should  be  judge 

Tbb  Qvikn  in  his  own  cause.    But  such  is  not  the  language  nor  spirit  of  the 

BisaoF  OF    <^^n8e.    The  language  is,  that  '^  before  the  filing  of  the  articles, 

St.Albaitb.  ij^t  uQt  afterwards,"  the  bishop  may  send  the  case  to  the  court  of 

Field*  J.      appeal  of  the  proyince.    In  order  that  the  alternative  shall  apply, 

the  transmission  must  be  either  in  the  first  instance,  or  after  the 

report  of  the  commissioners  and  before  the  filing  of  articles.    I 

think  that  s.  13  is  not  directed  to  interest  but  to  the  nature  and 

character  of  the  offence.    It  is  to  be  observed  that  the  legislature 

had  the  question  of  interest  before  it,  for  in  s.  24  there  is  a  case  of 

personal  interest  supposed  and  provided  for,  viz.,  where  the  bishop 

is  the  patron  of  any  preferment  held  by  the  party  accused,  in 

which  case  the  archbishop  is  to  act  instead  of  the  bishop. 

Fully  desiring  to  uphold  the  general  principle  of  law  that  a 
judge  shall  not  be  judge  in  his  own  cause,  I  think  there  is,  at  the 
present  stage,  no  objection  to  the  proceeding  sought  to  be  pro- 
hibited, and  that  the  bishop  must  proceed  and  must  hear  the 
case.  The  learned  counsel  on  both  sides  doubt  as  to  whether 
costs  can  be  given.  Perhaps  the  bishop  may  hereafter  be  held 
entitled  to  give  himself  costs  by  his  own  judgment.  It  is  very 
difiScult  to  say  whether  he  has  power  to  give  them.  This  point 
may  be  met  hereafter  when  there  is  an  attempt  to  give  costs. 
But  until  the  tribunal  is  clearly  exceeding  its  jurisdiction^  we  do 
not  grant  prohibition. 

Caye,  J.  The  complaint  is  that  the  bishop  is  promoter  of  the 
suit  and  in  that  way  has  an  interest  in  it,  and  is  also  the  judge. 
This  is  a  good  objection,  unless  some  statute  enables  him  to  sit 
as  judge.  To  shew  that  there  is,  Mr.  Wills  cites  the  Church 
Discipline  Act,  1840,  s.  7.  That  undoubtedly  must  be  read  with 
8. 13.  Beading  the  two  together  they  seem  to  provide  that  if 
the  commissioners  report  a  prima  facie  case,  and  the  bishop  thinks 
fit  to  proceed,  articles  shall  be  drawn  up,  or  if  the  bishop  thinks 
fit  the  proceedings  may  be  sent  to  the  court  of  the  province. 
Mr.  Charles  reads  it  that  if  a  prima  facie  case  is  reported,  and 
the  bishop  thinks  fit  to  proceed,  articles  shall  not  be  drawn  up, 
but  the  case  shall  be  sent  to  the  court  of  the  province.  In  my 
opinion  the  bishop,  if  he  thinks  fit,  may  proceed  to  hear  the  cause 
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although  promoter.  If  any  real  bias  could  be  shewn,  the  derk  would       1882 
be  entitled  to  apply  to  us  for  prohibition :  Beg,  v.  EandsJey.  (1)      tu  Qubbv 

BuU  discharged,      ^^^^ 


Solicitor  for  applicant :  EeUey. 
Solicitors  for  respondents :  TeVbs  &  Sans. 


J.  R. 


CAPELL  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY.  July  8. 

Lands  Clauses  Ccnsolidaium  Acts^  1845, 1869  (8  Vici. «.  81,  ss.  34,  53 ;  32  <fe  33 
Vict.  c.  18) — Settlement  of  Purchate-numetf  hi;  Arbitration — CosU  of  Arhi^ 
tration — Payment  due  htfore  Conveya/nce. 

Where  the  amount  of  compensation  payable  to  the  owner  of  lands  taken  under 
the  Lands  Glauses  Acts,  1845  and  1869,  is  settled  by  arbitration,  and  the  amount 
and  the  costs  of  the  arbitration  are  awarded  to  the  owner,  the  tased  costs  of  the 
arbitration  become  payable  to  him  within  a  reasonable  time,  and  the  execution  of 
the  conveyance  by  him  of  the  lands  taken  is  not  a  condition  precedent  to  payment 
of  such  costs. 

FuBTHEB  Consideration. 

Statement  of  daim : 

By  the  Bristol  and  Exeter  Eailway  Act,  1875  (38  &  39  Vict, 
c.  cxxvii.),  the  Bristol  and  Exeter  Bailway  Company  were  antho- 
rized  to  make  and  construct  a  railway  in  the  county  of  Somerset 
to  the  town  of  Weston-super-Mare.  By  s.  2  of  the  Act  the  Lands 
Clauses  Consolidation  Acts,  1845, 1860,  and  1869,  and  the  Bail- 
ways  Clauses  Consolidation  Act,  1845,  and  other  Acts  were  incor- 
porated with  and  form  part  of  the  Bristol  and  Exeter  Railway 
Act,  1875. 

By  the  Great  Western  and  Bristol  and  Exeter  Bailway  Com- 
panies' Amalgamation  Act  of  1876  (39  &  40  Yict.  c.  Ixxiv.),  the 
Bristol  and  Exeter  Bailway  Company  and  the  Great  Western 
Bailway  Company  were  amalgamated  as  from  the  1st  of  August^ 
1876. 

5.  On  or  about  the  24th  of  April,  1876,  notice  was,  under  the 
Bristol  and  Exeter  Bailway  Company's  Act  of  1876,  given  by  the 
Bristol  and  Exeter  Bailway  Company  to  the  plaintiff,  bemg  the 
owner  and  in  possession  of  and  enabled  to  sell  or  convey  or  release 
certain  land,  to  treat  for  the  purchase  thereof;  and  on  or  about 

(1)  8  Q.  B.  D.  383. 

2  12  2 
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1882  the  9th  of  October,  1876,  the  defendants  offered  to  the  plaintiff 
Oapell  the  sum  of  1700Z.  for  the  purchase  of  the  said  land,  which  offer 
G^T      ^^  refused  by  the  plaintiff. 

Wkotebn        6.  On  the  19th  of  December,  1876,  the  amount  of  compensation 
Bailway  Co.  .  *        . 

payable  by  the  defendants  to  the  plaintiff  was  settled  by  arbitra* 

tion  under  tbe  provisions  of  the  Lands  Clauses  Consolidation  Acts, 
1845  and  1869,  and  the  sum  of  1750Z.  and  the  costs  of  the  arbitra- 
tion were  awarded  to  the  plaintiff. 

7..  On  the  5th  of  August,  1881,  the  costs  of  and  incidental  to 
the  arbitration  and  award  were  according  to  the  provisions  of  the 
1st  section  of  the  Lands  Clauses  Consolidation  Act,  1869  (32  &  33 
Vict.  c.  18),  taxed  and  settled  as  between  the  plaintiff  and  the 
defendants,  and  on  that  day  the  taxing-master  gave  his  allocatur 
for  177Z.  12a.  6d.,  the  amount  of  such  taxed  costs. 

8.  The  defendants  approved  of  and  accepted  the  plaintiff's  title 
in  the  land  so  taken  and  purchased  by  them  as  aforesaid,  and  on 
or  about  the  15th  of  October,  1881,  the  defendants  agreed  with 
tbe  plaintiff  to  take  possession  and  to  finally  settle  the  purchase 
within  one  month  of  the  15th  of  October,  1881. 

9.  The  plaintiff  did  all  things  necessary  to  entitle  him  to 
payment  by  the  defendants  of  the  costs  of  and  incidental  to  the 
award  and  arbitration,  and  demanded  payment  of  the  same  of  the 
defendants,  but  they  had  not  paid  the  said  costs  or  any  part 
thereof,  and .  the  sum  of  177Z.  12a.  6d.  remained  due  and  payable 
by  the  defendants  to  the  plaintiff  in  respect  thereof^ 

.  Defence  (inter  alia),  that  at  the  commencement  of  the  action 
the  necessary  conveyances  of  the  plaintiff's  land  and  interest  had 
not  been  approved  or  executed,  and  that,  since  action  brought,  the 
conveyance  had  been  executed  and  the  defendants  had  paid  the 
purchase-money,  and  all  costs,  except  the  costs  of  the  arbitration, 
which  had  been  tendered  but  refused. 
Beply:  Issue. 

March  17.    A.  Charles^,  Q.C.^  and  Buchnill,  for  the  plaintiff. 

H.  MaUhewB^  Q-C,  and  B.  8.  Wright,  for  the  defendants. 

«  .  *  .  «  » 

July  8.  LoPBS,  J.,  affer  reading  paragraphs  5,  6,  7,  and  8  of 
the  statement  of  claim,  proceeded  to  give  judgment, — 

The  plaintiff's  title  was  accepted  and  approved  by  the  defend- 
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ants  hefore  the  commencement  of  the  action.    Since  the  com-       1882 
mencement  of  the  action  the  conveyance  has  been  executed,  and      qapbll 
the  defendants  have  paid  to  the  plaintifif  the  entire  purchase-       ^  *- 
money  and  all  costs  of  conveyance  and  otherwise  incidental  to    Wbstbrn 
the  purchasing  and  taking  the  plaintiff's  land  except  the  costs  of 
the  arbitration. 

The  case  comes  before  me  without  a  jury ;  and  it  was  agreed 
that  the  correspondence  and  documentary  evidence  should  be 
regarded  as  put  in,  and  proceedings  be  stayed  in  three  other 
similaiC  actions  until  judgment  given  in  this,  such  actions  to  be 
governed  by  the  decision  in  this  action.  / 

The  question  raised  is  whether  the  taxed  costs  of  the  arbitration 
became  payable  before  or  after  the  execution  of  the  conveyance 
by  the  owner  of  the  land  to  the  company ;  in  other  words,  whether 
the  execution. of  the  conveyance  is  a  condition  precedent  to  pay- 
ment of  taxed  costs.    '  ,  '  r 

The  plaintiff  contends  that  they  are  a. distinct  and  separate 
matter,  and  become  payable  within  a  reasonable  time  after  taxa- 
tion, or.  at  any  rate  after  the  title  of  the  claimant  is  accepted 
and  approved  by  .the  defendants.  .  The  defendants  contend  that 
the  costs  of^an  arbitration  are  ancillary  to  the  payment  of  the 
purchase-money,  and  are  not  payable  until  the  purchase-money 
is  payi^ble,  and,  inasmuch  as  the  purchase-money  is  not  payable 
until  the  conveyance  is  executed,  neither  are  the  costs  of  the 
arbitration. 

It  is.  dear  that  the  amount  of  compensation  money  to  be  paid 
for  land  oompqlsorily  taken,  although  fixed  by  an  award  under 
the  Lands  Clauses  Consolidation  Act,  1845,  is  not  recoverable 
until  a  conveyance  of  the  land  has  been  executed :  QuarHam  of 
East  London  Union  v.  Metropolitan  By.  Co.  (1),  not  when  merely 
a  good  title  has  been  shewn:  Howell  v.  Metropolitan  District  By. 
Co.  (2)  There  is  no  authority,  however,  to  shew  that  costs  stand 
on  the  same  footing  as  the  purchase-money.  Earl  Ferrers  v. 
Stafford  and  Uttoxeter  By.  Co.  (3)  is  an  authority  shewing  that 
there  is  a  distinction  between  them. 

Todd  Y.  Metropolitan  District  By.  Co.  (4)  was  relied  upon  as 

(1)  Law  Rep.  4  Ex.  309.  (3)  Law  Rep.  13  Eq.  524. 

<2)  19  Ch.  D.  608.  (4)  24  L.  T.  435. 
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1882       shewing  that  the  costs  of  the  inquiry  for  ascertaining  compensa- 

Q^j^LL      tion  only  become   payable  on  the  existence  of  a  well-founded 

Gbeat      ^^^^  5  ^"^d  it  was  urged  that  it  would  be  very  unfair  for  the 

WB8TBBK     promoters  to  be  compelled  to  pay  the  costs  of  an  arbitration 

*  before  conyeyancCy  when  it  might  turn  out  that  the  claimant  had 

no  title  at  all. 

I  think  these  cases  only  refer  to  well-founded  claims  before  the 
arbitrator.  The  title  in  all  inquiries  under  the  Lands  Clauses 
Consolidation  Act  is  assumed,  and  all  that  has  to  be  ascertained 
is  the  yalue  of  that  which  the  company  seek  to  acquire.  The 
cases  last  named  ^  are  authorities  to  shew  that  where  there  is 
no  claim  there  should  be  no  costs.  If  a  claimant  goes  to  an 
arbitration  or  to  a  compensation  jury  with  no  right  to  do  so,  he 
cannot  have  his  costs ;  and  these  cases  do  not  assist  the  defend- 
ants' contention  that  the  costs  of  the  arbitration  are  not  payable 
until  the  conveyance  is  executed,  because  they  might  have  to 
pay  costs  to  a  person  who,  they  found  out  afterwards,  had  no 
title. 

There  is  no  authority  which  really  touches  the  point  raised  in 
this  case.  It  is  necessary  to  consider  carefully  the  words  of  s.  34 
and  8.  53  of  the  Lands  Clauses  Consolidation  Act,  1845,  which 
relate  to  costs.  There  is  nothing  in  s.  34  favouring  the  conten- 
tion that  the  costs  are  to  be  postponed  until  conveyance.  The 
natural  reading  of  the  section  leads  to  another  conclusion.  There 
are  many  inconveniences  which  might  be  suggested  if  the  pay- 
ment of  these  costs  is  to  be  postponed  until  the  conveyance.  The 
conveyance  might  not  be  executed  for  a  long  time.  Again,  when 
you  look  at  ss.  51,  52,  and  53,  with  regard  to  the  costs  of  an 
inquiry  with  a  jury,  great  inconvenience  would  arise  if  these  costs 
were  not  payable  until  after  the  conveyance.  The  summary  and 
easy  mode  of  enforcing  payment  provided  for  by  s.  53  would  be 
unintelligible. 

It  was  urged  that,  if  the  costs  become  payable  before  the 
conveyance  was  executed,  and  the  claimant  eventually  failed  to 
make  out  a  title,  the  promoters  might  be  harassed  by  a  second 
inquiry,  and  be  burdened  with  a  second  set  of  cost«,  without 
any  power  of  recovering  back  what  they  had  fruitlessly  paid.  I 
was  at  first  impressed  with  this  argument ;  but  I  think  a  case  of 
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the  kind  suggested  is  provided  for  by  s.  76  of  the  Lands  Clauses        1882 

Consolidation  Act^  and  a  coarse  indicated  for  the  promoters  to      oapbll 

follow  which  would  entirely  obviate  the  suggested  difficulty.  gmbat 

I  think  the  plaintiff's  costs  became  payable  within  a  reasonable    Wbstbbn 

time  after  taxation,  and  that  tiie  plaintiff  is  entitled  to  recover 

them  in  this  action.    There  will  be  judgment  for  the  plaintiff 

for  1772. 128.  Qd.^  and  interest  from  the  date  of  the  writy  with 

costs. 

Judgment  for  the  plaintiff. 


Solicitors  for  plaintiff:  Mead  &  Datibeny, 
Solicitor  for  defendants :  B.  B.  Nelson. 


J.B. 


[IN  THE  COURT  OP  APPEAL.]  July  1. 

CORY  &  SONS  V.  BURR. 

Inswrance^  Marine — Policy — Construction — FerUs  imured — Barrairy — TFbr- 
ranty  ^* free  from -Capture  and  Seizure  ** — Whether  Barratry  eauetng 
Capture  vnthin  Warranty, 

In  a  time  policy  of  marine  insurance  the  ordinary  perils  insnred  against 
(including  *' barratry  of  the  master")  were  enumerated,  and  the  subject-matter 
of  the  insurance  was  warranted  '*  free  from  capture  and  seizure."  During  the 
continuanc3  of  the  policy  in  consequence  of  the  barratrous  act  of  the  master,  the 
skip  was  seized  and  detained  for  smuggling.  In  an  action  on  the  policy  to 
recover  expenses  incurred  by  the  owner  in  obtaining  the  release  of  the  ship  :•— 

Betdf  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the  under* 
writer  was  not  liable,  as  the  warranty  applied  to  capture  or  seizure  from  what- 
ever cause,  and  therefore  to  seiziu^  which  was  the  result  of  barratry. 

Appeal  by  the  plaintiffs  from  the  judgment  of  the  Queen's 
Bench  Division  on  a  special  case.  (1) 

The  plaintiffs,  who  were  the  owners  of  the  steamship  Bosalyn, 
effected  a  policy  of  marine  insurance  on  her  for  twelve  calendar 
months,  from  the  29th  of  May,  1878,  which  was  underwritten  by 
the  defendant,  an  underwriter  at  Lloyd's.  The  risks  and  losses 
insured  against  were  those  usually  covered  by  a  marine  policy, 
and  included  perils  of  the  sea,  men-of-war,  enemies,  takings  at 
sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes  and 

(1)  8  Q.  B.  D.  313. 
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1882  people  of  what  nation,  condition  or  quality  soever^  barratry  of  the 
Cgby  master  and  mariners,  and  all  other  perils,  losses  and  misfortunes 
BuRB.  ^^^^  ^f^  ^'  should  come  to  the  hurt»  detriment  or  damage  of  the 
said  jsubject-matters  of  insurance,  or  any  part  thereof.  The  policy 
contained  the  usual  sue  and  labour  clause,  and  the  subject-matter 
of  insurance  was  warranted  "^{Tee  from  capture  and  seizure  and 
the  consequences  of  any  attempt  thereat"     '     . 

On  the  23rd  of  May,  1879,  whilst  the  vessel  was  covered  by 
the  policy,  the  master  took  on  board  a  cargo  of  tobacco  for 
the  purpose  of  its  being  smuggled  into  »Spain,  and  he  did  so  for 
his  own  benefit  and  against  the  ei^pressed  instructions  of  the 
plaintiff^,  and  it  was  found  in  the  8peciarcase,if  it  were  a  question 
of  fact,  that  the  conduct  of  the  master  was  barratrous.  In  conse- 
quence of  the  tobacco  having  been  so  taken  on  board  the  ship  was 
seized  by  the  Spanish  revenue  ofiScers  and  taken  into  Cadiz,  and 
the  plaintiffs  incurred  expenses  in  resisting  proceediDgs  for  the 
condemnation  of  the  8hip»  and  were  competed  to  pay  a  sum  of 
mon^y  in  order,  to  procure  her  restoration.  The  action  was 
brougivt  to  recover  the  defendant's  proportion  of  such  payment 
and  expenses. 

The  Queen's  Bench  Division  gave  judgment  for  the  defendant 

The  plainti&  appealed. 

June  8.  Webster,  Q.C.,  and  Mylurgh,  Q.C.f  for  the  plaintiff. 
It  must  be  admitted  that  if  the  seizure  was  within  the  meaning 
of  the  warranty  the  plaintiffs  are  not  entitled  to  recover.  The 
warranty  must  be  construed  to  exdade  capture  and  seizure  which 
is  the  result  of  barratry.  But  for  the  barratry  there  would  have 
been  no  seizure.  The  loss  here  was  caused  by  the  barratry  of  the  . 
master,  which  was  one  of  the  insured  perils,  and  loss  by  barratry 
is  an  exception  to  the  general  rule  of  causa  proxima  spectatur : 
2  Arnould  on  Insurance,  5th  ed.  p.  773.  In  Parsons  on  Maritime 
Law,  bk.  ii.  oh.  vii.  p.  342,  it  is  said,  ''If  the  deviation  be  bar- 
ratrous, and  the  insurers  insure  against  barratry,  then  the  act 
operates  not  as  a  deviation  but  as  barratry.  That  is  the  insurers 
would  be  liable  for  a  loss  caused  by  it,  and  would  also  be  liable 
£or  a  subsequent  and  independent  loss "....''  A  stipulation 
that  the  underwriters  shall,  not  be  liable  for  seizure  or  detention 
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on  acoount  of  illicit  or  prohibited  trade  does  not  render  them  less  1S82 
responsible  for  a  seizure  occasioned  by ^  barratry.  So  also  as  to  a  qobt 
warranty  of  neutrality,''  citing  the  American  caiBes:  Ameriean  ^^ 
Insurance  Co.  y.  Dunham  (1),  Suchley  y.  Bdafidd  (2),  and  WUeocka 
y.  Union  Inswanoe  Co.  (3)  So  in  Havdoch  y.  HaneiU  (4),  where 
the  insarance  was  on  the  ship  in  any  lawful  trade,  and  barratry  of 
the  master  was  one  o(  the  risks  insured  against,  it  was  held  that 
the  insured,  was  liable  for  a  loss  by  the  barratry  of  the  master  by 
smug^ii^g.  Here  the  seizure  was  barratrous,  it  was  produced  by 
the  l>arratry,  and  is  therefore  not  a  seizure  within  the  meaning  of 
the»  warranty :  FoZZ^b  y.  Wheeler  {5),  and  Qoldschmidt  y.  Whit^ 
more.  (6)  The  case  oiLivie  y.  ^Janson  (7),  cited  in  the  Court  below 
as  being  in  fayour  of  the  defendant  does  iUot  in  fact  bear  on  the 
question,  in  this  case,  and  Sest,  C.J.,  in  Hahn  y.  Corbett  (8)  shews 
thfit  it  turned  on  the  distinction  between  partial  and  total  loss, 
the  question  being  as  said  by  Lord .  EUf nborough  in  Livie  y. 
Jan8on{7):  ^*  Whether  the  total  loss  by  subsequent  seizure  and 
condemnation  takes  away  from  the  assured  the  right  to  recoyer  in 
respect  to  the  preyious  partial  loss  by  sea  damage  ?*' 

Cohen,  Q.C7.,  and  /.  Oorell  Barnes,  for  the  defendant.  The 
obj^t  of  the  warranty  is  to  exclude  the  underwriter's  liability 
for  what  would  otherwise  haye  been  a  risk  within  the  policy  for 
which  he  would  haye  been  liable.  This  warranty  is  to  free  him 
from  liability  from  capture  or  seizure,  although  such  should  be 
the  consequence  of  the  enumerated  perils  insured  against  There 
can  be  no  reason  why  there  should  be  auj  difference  between  the 
perils  of  enemies  and  of  barratry.  The  words  "capture  and 
seizure  "  must  reoeiye  their  ordinary  meaning,  and  any  seizure  of 
the  yessel  is  within  the  warranty:  Kleinioort  y.  Shqpard.  (9) 
The  loss  here,  though  it  might  be  recoyered  as  a  loss  by  barratry, 
can  also  be  recoyered  as  a  loss  by  seizure:  Arcangdo  y.  Thom- 
aan.  ( 10)    Em/man  y.  Parish  (11)  and  Eb/th  y.  Shepherd  (12),  also 

(1)  12   Wendell  N.  Y.  Rep.  463;         (7)  12  East,  648. 

15  Ibid.  9.  (8)  2  Bing.  205,  at  p.  211. 

(2)  2  Cainee,  222.  (9)  1  E.  &  £.  447 ;  28  L.  J.  (Q.B.) 

(3)  2  Binney,  574.  147. 

(4)  3  T.  R.  277.  (10)  2  Camp.  620. 
(6)  1  Cowp.  143.  (11)  2  Clamp.  149. 
(6)  3  Taunt.  608.                                    (12)  9  M.  &  W.  763. 
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^^^  shew  that  a  loss,  which  might  have  been  recovered  as  a  bariatrons 
OoBT  loss,  may  be  treated  as  a  loss  by  perils  of  the  sea.  It  woald  be 
BuBB.'  strange  if  the  warranty  could  be  got  rid  of  by  merely  changmg 
the  form  of  action.  The  proximate  cause  of  the  loss  here  was  the 
seizure,  and  the  ordinary  rule  is  to  refer  only  to  the  proximate 
cause.  Thus  whef e  a  ship  was  driven  by  stress  of  weather  on  an 
enemy's  coast,  and  was  there  captured,  it  was  held  in  Orem  v. 
Mmdie  (1)  to  be  a  loss  by  capture  and  not  by  perils  of  the  sea. 
Capture  and  seizure  might  be  brought  about  by  some  of  the 
enumerated  perils  insured  against,  and  the  warranty  was  intended 
to  cut  down  the  liability  of  the  underwriter  in  respect  of  any 
such  enumerated  perils  as  should  end  in  capture  *and  seizure; 
but  the  plaintiffs  wish  to  write  into  the  warranty  this  exception, 
viz.,  seizure  and  capture  brought  about  by  barratry.  The  Amen^ 
ean  Insurance  Co.  v.  Dunham  (2)  turned  solely  on  Haveioek  v. 
Baneill  (3),  and  that  last  case  was  decided  on  the  ground  that 
the  Court  construed  'Mawful  trade"  in  the  policy  to  mean  the 
trade  in  which  the  ship  is  sent  by  the  owner,  so  that  the  owner 
was  not  to  be  liable  for  any  illegal  trading  by  the  master  without 
the  ovmer's  knowledge.  WUcoeks  v.  Union  Inmranee  Co.  (4)  was 
only  a  nisi  prius  decision,  and  like  the  American  Insurance  Co.  v. 
Dunham  (2)  only  proceeded  on  the  ground  of  what  was  the 
trading  insured,  and  not  on  the  effect  of  the  warranty  cutting 
down  any  of  the  perils  insured  against.  Powell  v.  Hyde  (5)  shews 
that  a  warranty  against  seizure  is  not  limited  to  lawful  seizare. 
Welster,  Q.C.,  in  reply. 

Our.  adv.  vuU. 

July  1.  Bbbtt,  L.J.  This  was  an  action  against  an  under- 
writer of  a  policy  of  insurance  on  a  ship,  and  was  brought  to 
recover  money  paid  by  the  owners  in  order  to  prevent  the  seizure 
and  condemnation  of  the  vessel,  or  rather  to  release  her  from 
seizure.  The  seizure  was  on  the  ground  that  the  master  had 
been  guilty  of  smuggling,  and  it  was  admitted  that  such  smuggling 
was  an  act  of  barratry.    The  policy  contained  a  warranty  **  free 

(1)  1  Peake,  278.  (3)  3  T.  R  277. 

(2)  12  Wendell  N.  Y.  Rep.  463 ;         (4)  2  Binney,  574. 

15  Ibid.  9.  .    (5)  5  E.  &  B.  607 ;  25  L.  J.  (Q.R)  65. 
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from  capture  and  seizure,"  and  it  was  urged  on  the  part  of  the  1882 
defendant  that  by  reason  of  that  warranty  he  was  relieved  from  gory 
liability,  although  the  seizure  was  in  consequence  of  one  of  the  ^^^ 
perils  insured  against.  On  the  part  of  the  plaintiffs  it  was  con- 
tended that  inasmuch  as  the  seizure  was  the  result  of  the  bar-^ 
ratrous  act  of  the  master,  the  warranty  did  not  relieve  the 
defendant  from  his  liability  for  a  loss  from  barratry,  as  that  was 
a  loss  he  insured  against,  and  reliance  was  placed  on  the  peculiar 
doctrine  in  insurance  law  that  the  rule,  by  which  the  proximate 
cause  of  a  loss  is  alone  to  be  looked  to,  does  not  apply  to  a  loss 
which  is  the  result  of  barratry,  and  that  as  regards  such  loss  the 
causa  causans'  is  to  be  looked  to.  It  was  therefore  contended  for 
the  plaintiffs  that  the  peril  by  which  the  loss  in  this  case  was 
brought  about  was  the  barratry  of  the  master,  and  that  the  proof 
of  the  seizure  was  not  for  the  purpose  of  shewing  the  peril  but 
the  loss  from  barratry  by  which  the  shipowner  had  belsn  affected ; 
in  other  words,  the  mode  of  ascertaining  the  measure  of  damage 
which  the  plaintiffs  had  sustained.  On  the  other  hand  it  was 
contended  on  behalf  of  the  defendant  that  there  was  no  damage 
to  the  ship-owners  here,  except  by  the  seizure,  and  that  the  terms 
of  the  warranty  cannot  be  complied  with  unless  such  warranty  be 
applicable  to  every  seizure,  whatever  may  have  been  the  cause 
of  it 

Now,  it  is  true  that  in  this  case  of  loss  by  barratry  the  causa 
causans  may  be  looked  at,  and  that  in  this  case  it  was  the  bar- 
ratrous  act  of  the  master.  If  there  had  been  no  warranty  against 
capture  and  seizure  the  plaintiffs  might  have  sued  for  the  loss  they 
sued  for  here,  stating  it  as  either  a  loss  by  barratry  or  by  seizure. 
It  would  have  been  a  loss  by  barratry  although  the  seizure  was 
the  proximate  cause  of  the  loss.  It  might  also  have  been  treated 
as  a  loss  by  seizure  alone.  It  is  like  the  case  of  Areangdo  v. 
Thompson  (1),  where  the  loss  was  by  a  capture  by  a  French 
privateer  from  the  barratry  of  the  master.  The  loss  laid  in  the 
declaration  was  by  capture,  and  it  was  urged  that  the  loss  was  by 
barratry,  and  that  it  was  therefore  ill  stated  in  the  declaration 
and  not  proved  as  laid,  but  it  was  held  by  Lord  Ellenborough 
that  the  plaintiff  might  disr^ard  the  barratry  and  sue  for  the 

(1)  2  Camp.  620. 
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1882  capture.  That  seexBs  to  me  to  be  an  authority  for  saying  that 
OoBT  the  plaintiffs  in  the  present  case  might  but  for  the  warranty  have 
BuBB  ^^^  ^^^  ^^^  barratry  disregarding  the  seizure,  or  for  the  seizure 
disregarding  the  barratry.  It  would  be  strange  if  the  result 
should  be  now  according  to  the  form  of  pleading,  when  forms  of 
pleading  in  these  days  do  not  affect  the  rights  of  parties.  It 
seems,  therefore,  that  the  question  here  must  resolve  itself  to  this, 
whether  the  warranty  from  capture  and  seizure  includes  a  seizure 
which  is  the  result  of  barratry ;  in  other  words,  whether  it  is 
confined  to  a  certain  description  of  seizure  or  whether  it  includes 
every  kind  of  seizure.  Had  there  been  no  authority  on  the  sub- 
ject it  might  have  been  argued  that  such  a  warranty  was  only 
against  war  risks,  and  indeed  on  the  first  complexion  one  would 
be  inclined  to  think  that  it  was  only  intended  to  be  against  such 
risks,  but, it  has  been  decided  otherwise..  In  Eleinvx>rt  v. 
Shepard  (1)  the  loss  was  occasioned  by  the  Chinese  coolies  on 
board  the  vessel,  who  rose  on  the  officers  and  seized  the  vessel,  and 
it  was  held  that  if  there  had  been  no  warranty  that  would  have 
been  a  loss  by  seizure.  It  was  a  loss  by  piracy  within  the  risk 
insured  against  by  the  policy,  but  it  was  held  to  be  nevertheless 
a  loss  by  seizure.  It  was  there  argued  that  the  warranty  free 
from  capture  and  seizure  was  only  against  war  risks,  and  that  the 
seizure  by  the  coolies  was  not  a  war  risk ;  but  Lord  Campbell  and 
the  Court  of  Queen's  Bench  held  that  the  terms  of  the  warranty 
could  not  be  so  confined,  that  it  was  not  to  be  limited  to  a  seizure 
which  was  the  result  of  war,  but  included  such  a  seizure  as  had 
occurred  in  that  case.  It  must  be  observed  that  there  the  risks 
insured  by*  the  policy  included  a  seizure  which  was  by  a  piratical 
act,  so  that  the  warranty  took  out  part  of  the  risks  enumerated 
in  the  policy.  Although  the  action  might  there  have  been 
brought  for  the  loss  by  piracy,  or  in  the  alternative  for  the  loss 
by  seizure,  yet  the  assured  could  not  by  suing  for  the  loss  by 
piracy  take  the  case  out  of  the  warranty  from  seizure. 

Then  there  is  the  case  of  Fowett  v.  Hyde  (2),  where  there  was  a 
policy  against  ordinary  loss  but  a  warranty  of  free  from  capture 
and  seizure.    The  ship  was  fired  at  by  a  Bussian  battery  when 

(1)  1  B.  &  E.  447 ;  28  L.  J.  (Q.B.)  (2)  5  E.  &  B.  GOT ;  25  L.  J.  (Q,B  ) 
147.  65. 


VOL.  IX.  QUEEN'S  BENCH  DIVISION.  469 

there  was  no  war  between  England  and  Russia,  and  it  was  held        ^8^2 
that  the  firing  was  an  attempt  to  capture  or  seize  her.     It  was       Gobt 
not  the  act  of  an  enemy  ;  and  it  was  argued  there  again  that  the       bv'rr. 
warranty  only  extended  to  war  riskp,  and  that  therefore  this     ^Zt^. 
attempt  to  seize  was  not  such  as  the  warranty  applied  to ;  but  it 
was  held  that  the  terms  of  the  warranty  could  not  be  so  confined, 
and  that  they  must  be  read  according  to  their  ordinary  interpre- 
tation, so  that  they  applied  to  all  kinds  of  seizure. 

It  seems  to  me,  then,  that  these  cases  are  authorities  for  say- 
ing that  the  warranty  must  be  read  according  to  the  ordinary 
interpretation  of  the  words  ''  seizure  and  capture,"  and  that  it 
includes  all  risks  of  seizure  and  capture ;  that  is  to  say,  that  it  is 
a  warranty  against  seizure  whether  by  an  enemy  or  by  piracy, 
and,  as  so  enlarged,  there  is  nothing  to  prevent  it  from  applying 
to  a  seizure  which  is  the  result  of  barratry.  If  so,  it  is  obvious 
the  seizure  here  was  within  the  warranty,  and  the  plaintiffs  cannot 
recover.  It  has  been  said  that  there  are  American  cases  in  which 
the  contrary  has  been  held  to  what  we  are  now  deciding,  and 
reference  has  been  made  to  the  cases  of  the  American  Insurance 
Co.  V.  Dunham  (1),-  and  Wilcocka  v.  Union  Insurance  Co.  (2)  If  I 
thought  that  there  were  American  authorities  clear  on  this  point, 
I  do  not  say  that  I  would  follow  them,  but  I  would  try  do  so,  for 
I  agree  with  Chancellor  Kent,  that,  with  regard  to  marine  in- 
surance law  it  is  most  advisable  that  the  law  should/  if  possible, 
be  in  conformity  with  what  it  is  in  all  countries.  I  must  further 
add,  that  although  American  decisions  are  not  binding  on  us  in 
this  country,  I  have  always  found  those  on  insurance  law  to  be 
based  on  sound  reasoning  and  to  be  such  as  ought  to  be  carefully 
considered  by  us  and  with  an  earnest  desire  to  endeavour  to  agree 
with  them.  But  the  American  cases  which  have  been  cited  do 
not,  I  think,  govern  the  present  case.  There  the  warranty  was 
not  this  warranty,  but  was  against  any  illicit  trade,  and  the  Court 
came  to  the  conclusion  that  it  meant  a  warranty  against  illicit 
trading  by  the  owner,  and  that  therefore  an  illicit  trading  without 
his  knowledge  or  assent  was  not  within  the  terms  of  the  warranty. 
It  was  like  the  English  case  of  Haveloch  r.  Hancill  (3),  where 

(1)  12  Wendell  N.  Y.  Rep.  463 ;  (2)  2  Binney,  674. 

15  Ibid.  9.  (3)  3  T.  R.  277. 
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1S82       the  insurance  was  on  the  ship  whilst  engaged  in  any  lawful  trade, 
CoBT       and  that  was  held  to  amount  to  a  warranty  against  illicit  trading 
BvksL.      l>y  the  owner.    The  American  cases,  therefore,  do  not,  I  think, 
BretuTj.     ^PP^y  to^this  caso  which  must  be  decided  according  to  Kleinwort 
r.  Shepard  (1)  and  Powell  v.  Syde.  (2)    We  ought  not  to  differ 
from  the  decision  in  those  cases  on  the  interpretation  of  a  war- 
ranty so  old  as  this  is,  and  according  to  the  principle  of  those 
decisions  this  warranty  against  seizure  is  against  seizure  of  any 
kind.    There  are  many  acts  of  barratry  without  seizure,  and  the 
effect  therefore  of  this  jnterpretration  is  only  to  take  out  of  the 
enumerated  insurance  risks  barratry  which  results  in  seizure. 
Both  parts  of  the  policy  will  then  be  construed  consistently 
together,  which  they  should  always  be  if  possible. 

Cotton,  L.  J.  The  question  in  this  case  depends  on  the  true 
construction  and  effect  of  a  policy  of  marine  insiurance  on  the 
ship  BoBdyn^  which,  amongst  the  perils  insured  against,  includes 
barratry.  The  policy  also  contains  a  warranty  by  the  insured 
against  capture  and  seizure.  We  have  to  say  what  is  the  true 
construction  and  effect  of  the  policy,  having  regard  to  these  two 
clauses  which  apparently  conflict  with  one  another. 

In  consequence  of  the  master  having  at  Gibraltar  taken  a  cargo 
for  smuggling  into  Spain,  the  vessel  was  seized  by  the  Spanish 
authorities.  The  action  was  to  recover  expenses  incurred  by  the 
owner  for  the  release  of  the  vessel  The  [act  of  the  master  in 
taking  the  cargo  was  barratrous,  and,  as  in  cases  of  barratry  there 
is  an  exception  to  the  general  rule  that  the  loss  must  be  referred 
to  its  proximate  cause,  but  for  the  warranty  the  insured  might 
have  recovered  the  loss  as  occasioned  by  barratry.  But  the 
immediate  cause  of  the  loss  was  the  seizure,  and  the  question  is 
whether  the  warranty  deprives  the  insured  of  his  right  to  recover  ? 
In  my  opinion  it  does. 

It  has  been  decided  that  in  such  a  policy  capture  and  seizure 
are  not  to  be  confined  to  capture  and  seizure  by  an  enemy,  and 
as  this  is  the  case  I  think  that  the  words  have  to  be  construed  to 
include  capture  and  seizure  for  breach  of  the  revenue  law  of  a 

(1)  1  E.  &  E.  447 ;  28  L.  J.  (Q.B.)         (2)  5  B.  &  B.  607 ;  25  L.  J.  (Q.B.) 
147.  65. 
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foreign  state.  I  thick  that  the  warranty  must  be  construed  as  a  18S2 
limitation  of  the  liability  which  would  otherwise  have  been  q^ 
undertaken  by  the  underwriters.  Several  of  the  perils  insured  ^^^ 
against  besides  barratry,  such  as  king's  enemies  and  pirates, 
might  have  resulted  in  capture  or  seizure,  and  I  think  that  the 
warranty  protects  the  underwriters  from  loss  in  respect  of  the 
perils  insured  against,  where  such  loss  is  the  immediate  result  of 
capture  or  seizure.  It  was  attempted  to  limit  the  effect  of  the 
warranty  by  applying  it  to  those  perils  only  which  would  proba- 
bly result  in  capture  or  seizure.  But  I  can  see  no  sufficient 
reason  for  thus  limiting  the  operation  of  the  warranty,  and  if 
seyeral  perils  insured  against  may  produce  capture  or  seizure,  as 
well  as  other  losses,  the  warranty  must  modify  the  liability  of  the 
underwriters  in  respect  of  all  the  perils  which  can  produce  the 
result  mentioned  in  the  warranty,  which  in  terms  applies  to 
capture  or  seizure  for  whatever  cause. 

But  it  was  said  that  the  case  was  decided  by  authority :  Vattejo 
V.  Wkeder  (1)  was  referred  to.  There  the  insured  owners  re- 
covered a  loss,  the  consequence  of  a  barratrous  deviation  of  the 
master,  and  it  was  argued  that  the  implied  condition  against 
deviation  was  equivalent  to  the  warranty  in  the  present  policy. 
But  an  implied  condition  only  regulates  what  is  not  expressly 
provided  for,  and  the  implied  condition  against  deviation  cannot, 
in  my  opinion,  modify  the  express  provision  as  to  barratry. 
Savdock  v.  HancUl  (2)  was  also  relied  on :  there  the  vessel  was 
insured  in  any  lawful  trade  against  (amongst  other  things) 
barratry.  Loss  was  incurred  by  the  master  barratrously  engaging 
in  a  prohibited  trade.  The  owner  recovered  against  the  under- 
writers. But  there  ^*in  lawful  trade"  was  construed,  '^ during 
employment  by  the  owner  in  lawful  trade,"  that  is  by  limiting 
the  condition  to  acts  of  the  owner.  This  was  also  the  principle  of 
the  decisions  in  the  cases  in  the  United  States  to  which  we  were 
referred,  where  warranty  against  seizure  on  account  of  prohibited 
trade  was  construed  as  a  covenant  against  employment  by  the 
owner  in  unlawful  trade. 

Now  as,  in  my  opinion,  these  American  cases  do  not  govern 
the  present  case,  it  is  unnecessary  to  decide  how  far  we  ought  to 
(1)  1  Cowp.  Ua.  (2)  3  T.  R.  277. 
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1882  follow  or  be  guided  by  American  cases.  lu  my  opinion  they  are 
Goby  Dot  authorities',  and  as  Brett,  L.J.,  has  expressed  his  opinion,  I 
B^BB.  ™^7  ^7  ^^^^>  however  desirable  it  may  be,  that  the  law  of  this 
country  should  be  in  harmony  with  that  of  America  on  such  a 
matter  as  that  of  marine  insurance,  yet,  in  my  opinion,  American 
authorities  are  only  to  be  looked  at  as  guides  in  this  way,  that 
we  should  have  regard  to  the  reasons  given  by  the  judges,  and  so 
far  as  they  do  not  conflict  with  whitt,  in  our  opinion,  is  decided 
law  in  England,  or  what,  when  it  is  a  question  of  constniction,  is, 
we  think,  the  true  construction  of  the  instrument,  we  should  get 
what  assistance  we  can  from  the  judgments  of  learned  and  able 
men.  Beyond  that,  however,  as  at  present  advised,  I  am  not 
prepared  to  recognize  the  authority  of  American  decisions. 

In  my  opinion,  none  of  the  cases  which  have  been  referred  to 
on  behalf  of  the  plaintiffs  are  authorities  in  their  favour,  and  the 
decision  appealed  from  is,  I  think,  right,  and  must  be  affirmed. 

Brett,  L.  J.    The  Lord  Chief  Justice  agrees  in  this  judgment. 

Judgment  affinned. 

^  Solicitor   for   plaintiffs:    Jff.   C.   Coote,  for  Adamson^  NorOi 
SheOds. 

Solicitors  for  defendant :  Wdlioi^,  Bubb,  dt  Walton. 

W.P. 
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*  [IN  THE  COUKT  OF  APPEAL.]  1882 

JihmSO. 
TITTERTON  v.  COOPER. 

Bankruptcy — Liquidation — Leasehold  vested  in  Trustee  on  Appointment — Dis- 
elaimer — Election  hy  Trustee  to  take  Lease — Bankruptcy  Act^  1869  (32  «fe 
33  Vict.  c.  71),  88. 17,  23,  24,  83  suhs.  6,  89,  90, 126. 

The  leasehold  estate  of  a  bankrupt  or  debtor  liquidatiDg  his  affairs  by  arrange- 
tnent  vests  absolutely  in  the  trustee  upon  his  appointment,  aud  he  has  no  right 
of  election  to  accept  or  decline  the  leases,  his  only  remedy  being  by  disclaimer ; 
4ind  if  he  neglects  or  is  unable  to  disclaim,  he  becomes  personally  liable  in  respect 
of  the  covenants  contained  in  the  leases  as  from  the  date  of  his  appointment :  but 
iie  is  not  liable  for  any  breach  of  covenant  happening  before  his  appointment. 

The  plaintiff  demised  to  M.  a  wharf  for  twenty-one  years :  the  lease  contained 
<»venants  for  rent  and  repairs  by  the  lessee.  M.  deposited  the  lease  with  S.  as 
security  for  a  debt.  M.  filed  a  petition  for  liquidation  on  the  8th  of  December, 
1880,  and  the  defendant  was  appointed  trustee  on  the  3rd  of  January,  1881.  The 
defendant  never  took  possession  of  the  wharf;  but  he  negotiated  with  S.  for  the 
assignment  of  the  lease  to  him :  the  negotiations  proved  abortive.  The  plaintiff 
served  the  defendant  with  a  notice  requiring  him  to  disclaim ;  but  the  defendant 
failed  to  do  this.  The  plaintiff  then  brought  the  present  action  to  recover  two 
quarters'  rent,  due  respectively  on  the  25th  of  December,  1880,  and  on  the  25th 
of  March,  1881,  and  damages  for  breach  of  the  covenant  to  repair : — 

Eeldf  that  the  plaintiff  could  not  recover  from  the  defendant  the  quarter's  rent 
falling  due  on  the  25  th  of  December,  1880,  because  the  defendant  was  not 
appointed  trustee  until  the  3rd  of  January,  1881 ;  but  that  the  defendant  was 
{>er8onally  liable  for  the  quarter's  rent  due  on  the  25th  of  March,  1881,  and  for 
breach  of  the  covenant  to  repair,  on  the  grounds,  first,  that  by  virtue  of  his  appoint- 
ment as  trustee  all  the  property  of  the  liquidating  debtor  vested  in  him  without 
any  election  on  his  part ;  and,  secondly,  if  an  election  on  his  part  was  necessary, 
he  bad,  by  his  conduct,  elected  to  accept  the  lease. 

AcTiOK  Qpon  the  coyenants  in  a  lease  for  payment  of  rent  and 
for  repairs. 

On  the  16th  of  November,  1880,  the  plaintiff,  by  indenture, 
leased  to  B.  Morison,  his  executors,  administrators,  and  assigns,  a 
wharf,  for  the  term  of  twenty-one  years  from  the  25th  of  December, 
1879,  determinable  by  the  lessee  at  the  end  of  the  first  three, 
seven,  or  fourteen  years,  at  the  yearly  rent  of  135Z.,  payable 
quarterly.  The  lessee  covenanted  to  pay  the  rent  and  to  keep 
the  wharf  in  repair.  On  or  about  the  8  th  of  December,  1880, 
Morison  filed  a  petition  for  liquidation  of  his  affairs  by  arrange- 
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1882  xnent^  and  the  defendant  was  appointed  trustee  under  a  special 
■^^^^^^jj  resolution  dated  the  80th  of  December^  1880,  and  his  appointment 
••  was  duly  certified  on  the  3rd  of  January,  1881.  On  the  6  th  of 
January  the  plaintiff  gave  the  defendant  written  notice  requiring^ 
him  to  decide  whether  be  would  disclaim  or  not.  The  defend- 
ant applied  to  the  Court  of  Bankruptcy  for  an  extension  of 
the  period  of  time  for  disclaiming;  but  the  Court  ultimately 
refused  to  extend  the  time,  and  no  disclaimer  was  executed  by 
the  defendant. 

Before  the  date  of  the  petition  for  liquidation  Morison  had 
granted  an  underlease  of  the  wharf  to  0.  D.  Bowbotham,  at  an 
increased  rent  of  200Z.,  and  a  considerable  arrear  of  rent  became 
due  by  virtue  of  the  underlease.  Morison  had  deposited  the  lease 
of  the  wharf  granted  to  him  by  the  plaintiff  with  H.  Sharp,  one  of 
his  creditors,  as  security  for  500Z.  H.  Sharp  proved  his  debt  in 
the  liquidation  proceedings,  and  in  his  proof  estimated  the  value 
of  his  security  at  250/.  The  defendant  had  never  received  any 
rent  for  the  wharf,  nor  had  he  taken  any  step  for  the  recovery  ol 
the  arrears  of  rent  due  from  the  underlessee:  he  had  never 
entered  upon  or  taken  possession  of  the  wharf.  He  negotiated 
with  H.  Sharp  for  the  assignment  of  the  lease  to  him ;  but  the 
negotiations  ultimately  proved  abortive  after  a  considerable 
correspondence  had  passed  upon  the  subject  The  defendant  had 
given  the  plaintiff  notice  to  determine  the  lease  at  Christmas^ 
1882. 

The  present  action  was  commenced  on  the  22nd  of  April,  1881, 
and  was  brought  to  recover  the  rent  becoming  due  under  the 
covenant  of  the  lease  on  the  25th  of  December,  1880,  and  on  the 
25th  of  March,  1881,  and  also  to  recover  damages  for  breach  of 
the  covenant  to  repair.  At  the  trial,  Huddleston,  B.,  gave  judg* 
ment  for  the  plaintiff  for  67Z.  10«.,  being  the  amount  of  the  rent 
claimed  by  the  plainti£^  and  also  for  the  amount  due  for  repairs 
to  be  thereafter  ascertained. 

The  defendant  appealed. 

June  29,  80.  A.  Cohen,  Q.C.,  and  0.  J.  PeOe,  for  the  defend* 
ant  The  question  in  this  case  is  whether  the  defendant,  as 
trustee  for  a  liquidating  debtor  under  the  Bankruptcy  Act,  1869, 
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8. 125  (l),  is  liable  upon  the  covenants  of  a  lease  belonging  to 
the  debtor^  although  the  defendant  has  never  taken  possession  of 


1SS2 


(1)  By  the  Bankrupt  LawConsoli* 
dation  Act,  1849  (12  &  18  Vict.  c.  106), 
8. 141 :  "When  any  person  shall  haye 
been  adjudged  a  bankrupt,  all  his  per- 
sonal estate  and  effects,  present  and 
future,  wheresoever  the  same  may  be 
found  or  known,  and  all  property  which 
he  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or 
come  to  him  before  he  shall  have  ob- 
tained his  certificate,  and  all  debts  due 
or  to  be  due  to  him  wheresoever  the 
name  may  be  found,  and  the  property, 
right,  and  interest  in  such  debts,  shall 
become  absolutely  vested  in  the  as- 
signees for  the  time  being,  for  the 
benefit  of  the  creditors  of  the  bank- 
rupt, by  virtue  of  their  appointment ; 
and  after  such  appointment,  neither  the 
bankrupt,  nor  any  person  claiming 
through  or  under  him,  shall  have  power 
to  recover  the  same,  nor  to  make  any 
release  or  discharge  thereof,  neither 
shall  the  same  be  attached  as  the  debt 
of  the  bankrupt  by  any  person  accord- 
ing  to  the  custom  of  the  city  of  London, 
or  otherwise,  but  such  assignees  shall 
have  like  remedy  to  recover  the  same 
in  their  own  names  as  the  bankrupt 
himself  might  have  had  if  he  had  not 
been  adjudged  bankrupt.'* 

Sect.  142 :  *<  When  any  person  shall 
have  been  adjudged  a  bankrupt,  all 
lands,  tenements,  and  hereditaments, 
except  copy  or  customaryhold,  in  Eng- 
land»  Scotland,  Ireland,  or  in  any  of 
the  dominions,  plantations,  or  colonies 
belonging  to  her  Majesty,  to  which  any 
bankrupt  is  entitled,  and  all  interest  to 
which  such  bankrupt  is  entitled  in  any 
of  such  lands,  tenements,  or  hereditar 
ments,  and  of  which  he  mighty  accord* 
iug  to  the  laws  of  the  several  countries, 
dominions,  plantations,  or  colonies, 
have  disposed,  and  all  such  lands,  tene* 


ments,  and  hereditaments  as  he  shall 
purchase,  or  shall  descend,  be  devised, 
revert  to,  or  come  to  such  bankrupt, 
before  he  shall  have  obtained  his  oerti- 
fi.cate,  and  all  deeds,  papers,  and  writings 
respecting  the  same,  shall  become  abso- 
lutely vested  in  the  assignees  for  the 
time  being  for  the  benefit  of  the  credi* 
tors  of  the  bankrupt,  by  virtue  of  their 
appointment,  without  any  deed  of  con- 
veyance for  that  purpose ;  and  as  often 
as  any  such  assignee  or  assignees  shall 
die,  or  be  lawfully  removed  or  displaced, 
and  a  new  assignee  or  assignees  shall 
be  duly  appointed,  such  of  the  afore- 
said real  estate  as  shall  remain  un- 
sold or  unoonveyed,  shall,  by  virtue 
of  such  appointment,  vest  in  the  new 
assignee  or  assignees,  either  alone  or 
jointly  with  the  existing  assignees,  as 
the  case  may  require,  without  any 
conveyance  for  that  purpose." 

Sect  145 :  <<  If  the  assignees  of  the 
estate  and  efiiects  of  any  bankrupt 
having  or  being  entitled  to  any  land, 
either  under  a  conveyance  to  him  in 
fee  or  under  an  agreement  for  any  such 
conveyance,  subject  to  any  perpetual 
yearly  rent  reserved  by  such  convey- 
ance or  agreement,  or  having  or  being 
entitled  to  any  lease  or  agreement  fur  a 
lease^  shall  elect  to  take  such  land  or 
the  benefit  of  such  conveyance  or  agree- 
ment, or  snch  lease  or  agreement  for  a 
lease,  as  the  case  may  be,  the  bankrupt 
shall  not  be  liable  to  pay  any  rent 
accruing  after  the  issuing  of  the  fiat  or 
filing  of  the  petition  for  adjudication  of 
bankruptcy  against  him,  or  to  be  sued 
in  respect  of  any  subsequent  non-obser- 
vance or  non-performance  of  the  condi- 
tions, covenants,  or  agreements,  in  any 
such  conveyance  or  agreement,  or  lease 
or  agreement  for  a  lease ;  and  if  the 
assignees  shall  decline  to  take  such 
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the  demised  hereditaments.   The  plaintiff's  counsel  may  rely  upon 
Wilson  y.  WaUani  (1) ;  bat  in  that  case  it  was  unnecessary  to 


land,  or  the  benefit  of  such  conveyance 
or  agreement,  or  lease  or  agreement  for 
lease,  the  bankrupt  shall  not  be  liable 
if,  within  fourteen  days  after  he  shall 
have  had  notice  that  the  assignees 
have  declined,  he  shall  deliver  up  such 
conveyance  or  agreement,  or  lease  or 
agreement  for  lease,  to  the  person  then 
entitled  to  the  rent,  or  having  so  agreed 
to  convey  or  lease,  as  the  case  may  be ; 
and  if  the  assignees  shall  not  (upon 
being  thereto  required)  elect  whether 
they  will  accept  or  decline  such  land 
or  conveyance  or  agreement  for  con- 
veyance, or  such  lease  or  agreement  for 
a  lease,  any  person  entitled  to  such 
rent,  or  having  so  conveyed  or  agreed 
to  convey,  or  leased  or  agreed  to  lease, 
or  any  person  claiming  under  him, 
shall  be  entitled  to  apply  to  the  Court, 
and  the  Court  may  order  them  to  elect 
and  deliver  up  such  conveyance  or 
agreement  for  conveyance,  or  lease  or 
agreement  for  lease,  in  case  they  shall 
decline  the  same,  and  the  possession  of 
the  premises,  or  may  make  such  other 
order  therein  as  it  shall  think  fit." 

By  the  Bankruptcy  Act,  1869  (32  & 
33  Vict.  c.  71),  8. 17 :  "  Until  a  trustee 
is  appointed,  the  registrar  shall  be  the 
trustee  for  the  purposes  of  this  Act, 
and  immediately  upon  the  order  of  ad- 
judication being  made,  the  property 
of  the  bankrupt  shall  vest  in  the  regis- 
trar. On  the  appointment  of  a  trustee 
the  property  shall  forthwith  pass  to 
and  vest  in  the  trustee  appointed. 

"  The  expression  *  trustee,'  when  used 
in  this  Act,  shall  include  the  person 
for  the  time  being  filling  the  office  of 
trustee,  whether  he  be  the  registrar  or 
not ;  but  when  the  registrar  holds  the 
office  of  trustee  he  shall,  unless  the 


Court  otherwise  orders,  in  the  adminia- 
tration  of  the  property  of  the  bank- 
rupt, apply  to  the  Court  for  directions 
as  to  the  mode  of  administering  such 
property,  and  shall  not  take  possession 
thereof  unless  directed  by  the  Court" 

Sect.  23.  "When  any  property  of 
the  bankrupt  acquired  by  the  trustee 
under  this  Act  consists  of  land  of  any 
tenure  burdened  with  onerous  coven- 
ants, of  unmarketable  shares  in  com- 
panies, of  unprofitable  contracts,  or  of 
any  other  property  that  is  unsaleable, 
or  not  readily  saleable,  by  reason  of  its 
binding  the  possessor  thereof  to  the 
performance  of  any  onerous  act,  or  to 
the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  he  has  en- 
deavoured to  sell,  or  has  taken  posses- 
sion of  such  property  or  exercised  any 
act  of  ownership  in  relation  thereto, 
may,  by  writing  under  his  hand,  dis- 
claim such  property,  and  upon  the 
execution  of  such  disclaimer,  the  pro- 
perty disclaimed  shall,  if  the  same  is  a 
contract,  be  deemed  to  be  determined 
from  the  date  of  the  order  of  adjudica- 
tion, and  if  the  same  is  a  lease  be 
deemed  to  have  been  surrendered  on  the 
same  date,  and  if  the  same  be  shares 
in  any  company  be  deemed  to  be  for- 
feited from  that  date,  and  if  any  other 
species  of  property  it  shall  revert  to 
the  person  entitled  on  the  determina- 
tion of  the  estate  or  interest  of  the 
bankrupt,  but  if  there  shall  be  no 
person  in  existence  so  entitled,  then  in 
no  case  shall  any  estate  or  interest 
therein  remain  in  the  bankrupt.  Any 
person  interested  in  any  disclaimed 
property  may  apply  to  the  Court,  and 
the  Court  may,  upon  such  application, 
order  possession  of  the  disclaimed  pro- 


(1)  5  Ex.  D.  155. 
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decide  the  present  questioD,  for  the  trostees  had  entered  npon  the 
demised  property  by  putting  a  man  in  possession.  Stephen,  J., 
in  giyine^  judgment  in  Wihon  y.  WaUani  (1),  laid  some  stress  on 
Carttcright  v.  Olaver  (2),  decided  in  I86I9  where  Stuart,  Y.C., 
appeared  to  think  that  under  the  Bankrupt  Law  Consolidation 
Act,  1849,  s.  145«  a  bankrupt's  interest  in  leasehold  property 
remained  in  the  assignees  until  they  elected  not  to  take  the  lease : 
but  the  decision  of  the  Vice-Ghancellor  cannot  be  upheld,  it  was 
inconsistent  with  the  judgment  of  the  Court  of  Queen's  Bench, 
in  the  earlier  case  of  Goodwin  v.  NMe  (3)  delivered  in  1857> 


18S2 


TrmBTon 

COOPBB. 


petty  to  be  delivered  up  to  him,  or 
make  such  other  order  as  to  the  posses- 
sion thereof  as  may  be  just. 

**  Any  person  injured  by  the  operation 
of  this  section  shall  be  deemed  a  credi- 
tor of  the  bankrupt  to  the  extent  of 
such  injury,  and  may  accordingly  i^ove 
the  same  as  a  debt  under  the  bank- 
mptoy." 

Sect.  24.  '*The  trustee  shall  not  be 
entitled  to  disclaim  any  property  in 
pursuance  of  this  Act  in  cases  where 
an  application  in  writing  has  been 
made  to  him  by  any  person  interested 
in  such  property,  requiring  such  trustee 
to  decide  whether  he  will  disclaim  or 
not,  and  the  trustee  has  for  a  period  of 
not  less  than  twenty-eight  days  after 
the  receipt  of  such  application  or  such 
farther  time  as  may  be  allowed  by  the 
Court,  declined  or  neglected  to  give 
notice  whether  he  disclaims  the  same 
or  not." 

Sect  83,  subs.  6.  "  The  property  of 
the  bankrupt  shall  pass  from  trustee  to 
trustee,  includiug  under  that  term  the 
registrar  when  be  fills  the  office  of 
trustee,  and  shall  vest  in  the  trustee 
for  the  time  being  during  his  continu- 
ance in  office,  without  any  conveyance, 
assignment,  or  transfer  whatever." 

Sect.  89.  **  When  a  bankrupt  is  or 
has  been  an  officer  of  the  army  or 
navy,  or  an  officer  or  clerk,  or  other- 


wise employed  or  engaged  in  the  civil 
service  of  the  Grown,  or  is  in  the  enjoy- 
ment of  any  pension  or  compensation 
granted  by  the  Treasury,  the  trustee 
during  the  bankruptcy,  and  the  regis- 
trar after  the  close  of  the  bankruptcy, 
shall  receive  for  distribution  amongst 
the  creditors  so  much  of  the  bankrupt's 
pay,  half-pay,  salary,  emolument,  or 
pension,  as  the  Court,  upon  the  appli- 
cation of  the  trustee,  thinks  just  and 
reasonable,  to  be  paid  in  such  manner 
and  at  such  times  as  the  Court,  with 
the  consent  in  writing  of  the  chief 
officer  of  the  department  under  which 
the  pay,  half-pay,  salary,  emolument, 
pension,  or  compensation  is  enjoyed, 
directs." 

Sect.  90.  '<  Where  a  bankrupt  is  in 
the  receipt  of  a  salary  or  income  other 
than  as  aforesaid,  the  Court  upon  the 
application  of  the  trustee,  shall  from 
time  to  time  make  such  order  as  it 
thinks  just  for  the  payment  of  such 
salary  or  income,  or  of  any  part  thereof, 
to  the  trustee  during  the  bankruptcy, 
and  to  the  registrar,  if  necessary,  after 
the  close  of  the  bankruptcy,  to  be 
applied  by  him  in  such  manner  as  the 
Ccurt  may  direct." 

(1)  6  Ex.  D.  at  p.  159. 

(2)  2  Giff.  620. 

(3)  8  E.  &  B.  587,  at  p.  602. 
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]L882  wheie  it  was  held  that  ^^  the  assignees  of  the  bankrupt  are  not 
Xrn«BBTov  liable  as  assignees  of  the  term,  unless  they  have  done  some  act 
g^j^jj  which  unequivocally  indicates  to  the  lessor,  that  they  have 
fleeted  to  take  the  benefit  of  the  leiEUse."  Ooodwin  v.  Nohle  (1) 
does  not  appear  to  have  been  cited  in  OarttoriffJU  v.  Glover.  (2) 
The  nature  of  the  unequivocal  act  which  would  render  the 
assignees  liable  may  be  gathered  from  Macldey  v.  Pattendm  (3), 
where  it  was  intimated  that  the  assignment  of  a  lease  belonging  to 
a  bankmpt  was  an  acceptance  of  it  by  the  assignees.  From  these 
authorities  it  is  dear  that  before  the  coming  into  operation  of  the 
Bankruptcy  Act,  1869,  assignees  were  not  liable  until  they  had 
done  some  unequivocal  act  manifesting  their  acceptance  of  the 
lease.  The  present  defendant  has  done  no  act  of  that  kind. 
Then  has  the  Bankruptcy  Act,  1869,  altered  the  law  in  this 
respect  ?  It  is  submitted  that  it  has  not.  By  s.  17,  the  property 
of  the  bankrupt,  upon  the  order  of  adjudication  being  made,  is  to 
vest  in  the  registrar,  and  on  the  appointment  of  the  trustee  it  is 
to  vest  in  him.  By  s.  23  the  trustee  has  power  to  disclaim,  and 
he  may  disclaim  ^'  notwithstanding  he  has  endeavoured  to  sell,  or 
has  taken  possession  of  such  property  or  exercised  any  act  of 
ownership  in  relation  thereto."  According  to  the  construction  of 
s.  17,  relied  upon  for  the  plaintiflT,  these  words  will  be  immaterial ; 
for  if  a  lease  vests  absolutely  in  the  trustee  by  force  of  the 
statute,  no  subsequent  act  of  his  can  have  any  effect  upon  his 
rights  or  liabilities.  But  in  truth,  these  words  shew  that  the 
power  of  election  is  preserved  to  the  trustee,  and  they  were 
intended  to  provide  that  he  may  disclaim  even  after  he  has 
elected  to  take  the  lease.  Sect.  24  puts  a  check  upon  the  misuse 
of  the  power  of  disclaimer.  By  the  Bankruptcy  Bules,  1871, 
No.  28,  a  trustee  is  not  to  disclaim  without  the  leave  of  the  Court 
of  Bankruptcy;  it  would  be  a  hardship  to  make  a  trustee  liable 
upon  the  covenants  of  a  lease  belonging  to  a  bankrupt^  if  he 
cannot  obtain  leave  from  the  Court  to  disclaim. 

[LoBD  CoLEBiDQE,  C.  J.  No  man  is  bound  to  become  a  trustee 
in  bankruptcy;  he  accepts  the  office  with  its  accompanying 
liabilities  at  his  own  risk.] 

(1)  8  E.  &  B.  687,  at  p.  602.  (2)  2  Giff.  620. 

(3)  1  B.  &  S.  178. 
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A  trustee  is  not  bound  to  take  damnosa  hsereditas.    Moreover,       i882 
if  the  property  passes  out  of  the  bankrupt  immediately  upon  his   ttttevto^ 
adjudication,  it  will  vest  in  the  registrar  of  the  Court,  who  will         *• 
thereupon  become  personally  liable  upon  the  covenants  of  a  lease 
belonging  to  the  bankrupt  until  such  time  as  a  trustee  shall  be 
appointed    This  is  a  result  which  the  legislature  cannot  have 
intended.    Sect  83,  sub-s.  6,  expressly  provides  that  the  property 
of  the  bankrupt  shall  pass  from  trustee  to  trustee  '*  without  any 
conveyance,  assignment,  or  transfer  whatever ;"  no  words  of  a  like 
kind  are  to  be  found  in  s.  17 ;  and  this  amounts  to  an  implied 
declaration  by  the  legislature  that  an  acceptance  of  a  lease  by  the 
first  trustee  is  necessary.    Sects.  89  and  90,  which  relate  to  the 
appropriation  of  portions  of  a  bankrupt's  salary,  half-pay,  or 
pension,  shew  that  at  least  some  kinds  of  property  belonging  to  a 
bankrupt  do  not  vest  in  his  trustee. 

The  decisions  under  the  Bankruptcy  Act,  1869,  support  the 
argument  for  the  defendants.  In  re  Sneezum,  Ex  parte  Davis  (1) 
is  an  authority  to  shew  that  a  trustee  is  not  bound  to  carry  out 
a  contract  entered  into  by  the  bankrupt,  although  he  has  not 
disclaimed  it.  There  can  be  no  difference  between  unprofitable 
contracts  and  leases.  In  Ex  parte  Dresder,  In  re  Sohmon  (2)  it 
was  held  that  trustees  were  liable  for  the  rent  of  hereditaments 
belonging  to  the  bankrupt;  but  in  that  case  they  had  taken 
actual  possession.  In  Ex  parte  Brook,  In  re  Boherts  (3),  by  way 
of  answer  to  an  argument  by  counsel  that  a  lease  is  vested  in  the 
trustee  until  he  disclaims,  James,  L J.,  said :  ''  I  think  it  is  in 
gremio  legis."  In  Lowrey  v.  Barker  (4)  it  was  held  by  all  the 
members  of  the  Court  of  Appeal  then  present  that  a  trustee  in 
bankruptcy  upon  disclaimer  of  a  lease  granted  to  the  bankrupt 
does  not  become  personally  liable  to  the  lessor,  either  upon  an 
implied  contract  of  tenancy,  or  as  a  trespasser,  in  respect  of  the 
period  between  the  time  when  his  actual  occupation  ceases,  and 
the  date  when  the  disclaimer  is  executed ;  but  two  of  the  members 
of  the  Court  (Cockbum,  C  J.,  and  Thesiger,  L.  J.)  doubted  whether 
upon  the  execution  of  the  disclaimer  all  personal  liability  of  the 
trustee  ceases  in  respect  of  the  period  during  which  he  has  had  an 

(1)  3  Ch.  D.  463.  (3)  10  Ch.  D.  100,  at  p.  105. 

(2)  9  Ch.  D.  252.  (4)  6  Ex.  D.  170. 
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1882       actual  occupation  of  the  demised  hereditaments.    However,  this 
TiTTKBTON    latter  question  does  not  arise  in  the  present  case,  inasmuch  as  the 
Cooper,      defendant  never  was  in  the  occupation  of  the  wharf. 

The  defendant  is  not  liable  by  reason  of  the  principles  applicable 
to  the  old  law ;  he  has  committed  no  unequivocal  act  testifying 
his  election  to  take  the  wharf:  assignees  might  always  make 
experiments  to  ascertain  the  value  of  the  property  devolving 
upon  them ;  and  the  defendant  has  done  no  more  than  this. 

Moreover^  the  judgment  is  wrong  in  amount ;  the  defendant  19 
not  liable  for  the  quarter's  rent  falling  due  on  the  25th  of  Decem- 
ber ;  this  is  a  case  of  liquidation  by  arrangement  under  the  Bank- 
ruptcy Act,  1869,  s.  125:  and  by  force  of  s.  18  and  s.  125,  sub-s.  &, 
his  appointment  dates  from  the  time  when  it  was  certified,  namely, 
the  3rd  of  January.  He  cannot  be  liable  for  any  claim  accruing 
due  before  the  date  of  his  appointment. 

Then  the  damages  for  not  repairing  the  wharf  in  breach  of  the 
covenant  are  only  nominal :  the  lease  of  the  wharf  was  for  the* 
term  of  twenty-one  years,  and  the  measure  of  damages  is  the 
amount  by  which  the  reversion  has  become  deteriorated :  MUls  v. 
East  London  Union.  (1)  Only  two  or  three  years  have  expired,, 
and  the  plaintifif  cannot  recover  for  the  dilapidations  actually 
existing  until  the  lease  has  been  determined  by  effluxion  of 
time. 

A.  Coeh  {Kemp,  Q.C7.,  with  him),  for  the  plaintifif.  First,  the 
defendant  elected  to  take  the  lease ;  he  negotiated  for  the  disposal 
of  it,  and  applied  for  further  time  to  disclaim. 

Secondly,  the  lease  vested  in  the  defendant  absolutely.  There 
is  a  wide  difference  between  the  Bankrupt  Law  Consolidation 
Act,  1849,  s.  145,  and  the  Bankruptcy  Act,  1869,  s.  17 ;  the 
difficulties  which  arose  under  the  earlier  Act  do  not  occur  under 
the  later,  for  by  s.  17  the  lease  vests  in  the  registrar  **  imme- 
diately upon  the  order  of  adjudication  being  made,"  and  upon  the 
appointment  of  a  trustee  it  **  forthwith  "  passes  to  him.  In  re- 
Sneezum,  Ex  parte  Davis  (2)  was  a  case  of  contract,  and  the  point 
there  decided  was  that  trustees  could  refuse  to  perform  it  at  any 
stage  when  it  became  unprofitable,  and  that  the  contractors  could 
only  prove  against  the  insolvent  estate  under  s.  31.  It  is  true 
(1)  Law  Bep.  8  C.  P.  79.  (2)  8  Ck  D.  463. 
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that  the  facts  in  Ea  parte  Breeder y  In  re  Solomon  (I)  are  not         1882 
identical  with  those  in  the  present  case ;  but  the  decision  goes  to    tittsbtoh 
shew  that  the  defendant  is  personally  liable.  Goofeb. 

As  to  the  quarter's  rent  Mling  due  on  the  25th  of  December, 
the  title  of  the.  trustee  relates  back  to  the  filing  of  the  petition  on 
the  8th  of  December,  and  therefore  his  liability  accrues  from  the 
same  date. 

As  to  the  breach  of  the  oovenant  to  repair,  the  defendant  has 
given  notice  to  determine  the  lease  at  Christmas,  1882,  and  there- 
fore the  measure  of  damages  will  be  the  injury  which  the  rever- 
sion will  have  sustained  when  it  becomes  an  estate  in  possession 
at  that  period ;  that  injury  is  for  all  practical  purposes  the  amount 
which  it  will  now  take  to  put  the  wharf  into  proper  repair. 

C.  /.  Peile^  in  reply.  It  must  be  admitted  for  the  defendant 
that,  under  the  circumstances  of  this  case,  if  he  is  liable  at  all  for 
breach  of  the  covenant  to  repair,  he  is  liable  for  the  full  amount 
necessary  to  put  the  wharf  into  repair.  But  as  to  the  question 
whether  an  election  to  accept  has  been  exercised,  it  appears  to 
have  been  held  in  Ex  parte  Blandy^  In  re  Foster  (2)  that  not  to 
take  any  step  with  reference  to  a  part  of  the  bankrupt's  estate 
was  evidence  not  of  acceptance,  but  of  rejection  of  it;  and  in 
Maekley  v.  Pattenden{S)  it  was  held  that  the  assignee  must  accept 
the  lease  within  a  reasonable  time ;  the  defendant,  as  trustee,  has 
allowed  so  long  a  time  to  elapse  without  adopting  the  lease  that 
he  cannot  now  accept  it ;  and  if  he  cannot  now  take  it,  he  cannot 
be  liable  upon  the  covenants  therein.  The  trustee  must  perform 
an  act  of  ownership  amounting  to  an  unequivocal  acceptance  of  the 
term  before  he  can  be  held  liable  upon  the  covenants ;  in  Turner 
Y.  Bieh^rdson  (4)  it  was  held  that  merely  to  advertise  for  sale 
premises  comprised  in  a  lease  and  to  put  them  op  to  auction  was 
not  equivalent  to  an  acceptance  of  the  term,  for  it  was  a  mere 
experiment  to  ascertain  their  value.  Turner  v.  Biehardson  (4) 
was  followed  as  a  binding  authority  in  Lindeay  v.  Limbert.  (5)  It 
is  true  that  in  Eastinga  v.  Wilson  (6)  the  assignees  of  a  bankrupt 
who  had  put  up  leasehold  property  to  auction  were  held  liable 

(1)  9  Ch.  D.  252.  (4)  7  East,  335. 

(2)  1  Deacon,  286.  (5)  12  B.  Moore,  209. 

(3)  1  B.  &  S.  178.  (6)  Holt,  N.  P.  C.  290. 
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^^^        upon  the  ooyenants ;  but  they  had  found  a  purchaser  and  received 

TrrrsBTOH    a  deposit,  which  they  afterwards  were  compelled  to  return.    That 

CooFEB.     ^^  A  (^1^^  ^^^  of  election.    The  remedy  of  the  present  plaintiff 

for  any  loss  which  he  may  sustain,  is  by  proof  against  the  estate  of 

the  liquidating  debtor  under  the  Bankruptcy  Act,  1869,  s.  31. 

With  regard  to  the  argument  that  the  liability  of  the  trustee 
relates  back  to  the  date  when  the  petition  for  liquidation  was 
presented,  and  includes  the  quarter's  rent  due  on  the  25th  of 
December,  it  is  submitted  that  he  cannot  be  held  liable  retrospec- 
tively, that  is,  for  any  sum  accruing  due  before  his  appointment 
was  certified  on  the  3rd  of  January.  The  plaintiff,  as  lessor,  must 
prove  against  the  estate  for  that  quarter's  rent,  even  if  the 
defendant,  as  trustee,  is  liable  for  the  subsequent  rent. 

LoBD  CoLEBiDGE,  G.J.  In  this  case  we  have  to  put  a  construc- 
tion on  the  17th  and  23rd  sections  of  the  Bankruptcy  Act,  1869. 
The  action  is  brought  against  the  trustee  of  one  Morison,  who 
had  been  possessed  of  a  wharf  by  a  demise  for  a  term  of  years, 
and  who  had  covenanted  to  pay  the  rent  and  to  keep  the  wharf 
in  repair.  Morison  afterwards  filed  a  petition  for  liquidation  by 
arrangement  under  the  Bankruptcy  Act,  1869,  s.  125,  and  the 
defendant  was  appointed  his  trustee.  The  question  is  whether 
the  defendant  is  personally  liable  upon  the  covenants  as  assignee 
of  the  lease. 

Two  points  have  been  argued  before  us ;  first,  that  ss.  17  and  23 
of  the  Bankruptcy  Act,  1869,  have  made  no  material  alteration  in 
the  previously  existing  law  of  bankruptcy;  secondly,  if  that  is  the 
case,  the  defendant  has  done  nothing  which  would  have  rendered 
him  liable  under  the  Bankrupt  Law  Oonsolidation  Act,  1819,  and 
therefore  he  is  not  liable  under  the  Bankruptcy  Act,  1869.  I  am 
of  opinion  against  the  defendant  upon  both  points.  The  Acts  of 
1849  and  of  1869  are  different  in  their  operation,  and  the  latter 
was  passed  to  create  a  fresh  state  of  the  law.  Under  the  earlier 
Act  leases  passed  by  virtue  of  the  appointment  of  the  assignees ; 
in  ss.  141, 142,  the  word  'West''  is  used,  and  it  has  been  assumed 
that  because  the  word  **  vest "  is  used  in  the  earlier  Act,  it  must 
be  deemed  to  be  used  in  the  same  sense  in  the  later  Act,  and  that 
before  the  trustee  can  be  made  liable  he  must  shew  by  his  con- 
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dact  that  he  has  accepted  the  lease,  in  fact  he  mnfit  commit  some  1882 
imeqniyocal  act  testifying  his  consent  to  the  Testing  of  the  tenn  TimRTON  ^ 
in  himself.  I  cannot  conenr  with  this  assumption.  The  langaage  qo^^ 
of  the  two  Bankruptcy  Acts  is  very  different  I  do  not  rely  so  j^^J^^^^^^ 
much  on  the  words  of  the  Bankruptcy  Act,  1869,  ss.  17,  28,  as  on  ^•'^• 
the  qualification  placed  on  the  word  ^  vest "  by  the  145th  section 
of  the  Bankrupt  Law  Consolidation  Act^  1849.  That  section 
deals  with  three  distinct  states  of  circumstances :  first,  where  the 
assignees  have  elected  to  take  the  lease;  secondly,  where  they 
have  declined  to  take  it ;  thirdly,  where  they  have  failed  to  adopt 
either  course.  These  provisions  indicate  what  the  object  of  the 
legislature  was ;  they  shew  that  although  the  property  of  the 
bankrupt  was  intended  to  vest  in  the  assignees,  yet  before  it  could 
vest  some  act  must  be  done  to  declare  the  election  of  the  assignees. 
Upon  turning  to  the  statute  of  1869  we  find  that  the  language  of 
B.  17  is  very  different :  it  provides  that  **  immediately  on  the 
order  of  adjudication  being  made  the  property  of  the  bankrupt 
shall  vest  in  the  registrar :  on  the  appointment  of  a  trustee  the 
property  shall  forthwith  pass  to  and  vest  in  the'trustee  appointed." 
Sect  17  does  not  contain  any  expression  like  that  in  the  earlier 
Act  directing  that  the  property  should  vest  in  the  assignees  **  by 
virtue  of  their  appointment,*'  and  it  is  to  be  noticed  also  that  the 
word  **  forthwith "  which  occurs  in  the  later  Act  is  absent  from 
the  earlier.  Therefore^  upon  the  reasonable  construction  of  what 
may^be  called  the  ^  vesting  "  sections,  a  marked  difference  exists 
between  the  former  and  the  present  law.  Sect  23  of  the  Bank- 
ruptcy Act,  1869,  creates  a  still  wider  distinction.  I  need  deal 
only  with  the  provisions  relating  to  land :  it  enacts  that  ^^  when 
any  property  of  the  bankrupt  acquired  by  the  trustee  under  this 
Act  consists  of  land  of  any  tenure  burdened  with  onerous  cove- 
nants •  .  .  the  trustee,  notwithstanding  he  has  endeavoured  to 
sell,  or  has  taken  possession  of  such  property  or  exercised  any  act 
of  ownership  in  relation  thereto,  may,  by  writing  under  his  hand, 
disclaim  such  property,  and  upon  the  execution  of  such  disclaimer 
the  property  disclaimed  shall  ...  if  the  same  is  a  lease,  be 
deemed  to  have  been  surrendered'*  on  the  date  of  the  order  of 
adjudication.  These  provisions  are  couched  in  very  different 
language  from  the  enactments  in  the  earlier  statute,  and  require 
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1882  a  different  interpretation.  The  trustee  may  (require  under  the 
TiTTBwoN  Bankruptcy  Act,  1869,  a  lease  burdened  with  onerous  coyenants : 
CooFXB.  ^^^  property  therein  must  surely  vest  in  him  forthwith ;  he  may 
LoidCdTiMgci,  disclaim  the  lease,  but  this  privilege  also  implies  that  until  dis- 
claimer it  belongs  to  him.  It  is  true  that  the  disclaimer  is  to  relate 
back  to  the  order  of  adjudication ;  but  the  reasonable  interpreta- 
tion is  that  the  property  in  the  lease  is  vested  in  him  together 
with  its  burdens,  and  that  if  he  does  not  disclaim  he  must  pay 
the  rent  and  perform  the  covenants  contained  in  the  lease.  This 
view  is  strengthened  by  s.  24  of  the  Bankruptcy  Act,  1869 ;  if  a 
trustee  who  is  required  to  decide  whether  he  will  disclaim  or  not 
fails  to  do  so  within  a  specified  time,  he  will  not  be  afterwards 
allowed  to  disclaim ;  this  provision  puts  a  limit  on  the  power  to 
disclaim.  It  has  been  urged  that,  according  to  the  view  which  I 
have  taken,  the  registrar  of  the  Court,  in  whom  the  property  of  the 
bankrupt  vests  upon  the  order  of  adjudication,  may  become  liable 
to  pay  the  rent  and  perform  the  covenants  contained  in  a  lease* 
It  is  true  that  the  bankrupt's  property  may  not  immediately 
devolve  upon  a  trustee  appointed  by  the  creditors ;  but  practically 
it  passes  from  one  trustee  to  another.  The  trustee  is  to  be 
appointed  at  the  general  meeting  of  the  creditors,  unless  hia 
appointment  is  left  to  the  committee  of  inspection.  No  liability 
to  the  lessor  can  devolve  upon  the  registrar,  except  during  the 
short  period  which  may  elapse  before  the  appointment  of  the 
trustee.  I  do  not  think  it  a  matter  of  practical  importance,  but  I 
admit  that  it  raises  a  difficulty.  But,  in  the  view  which  I  take, 
it  is  immaterial  whether  anything  was  done  by  the  trustee  to 
manifest  his  election;  no  act  upon  his  part  was  necessary;  he 
could  only  get  rid  of  his  Lability  under  the  lease  by  a  disclaimer. 
On  the  ground  that  the  defendant  is  liable  by  virtue  of  the  pro- 
visions in  the  Bankruptcy  Act,  1869, 1  think  that  the  judgment 
of  Huddleston,  B.,  ought  to  be  upheld. 

As  to  the  second  point,  I  think  that  even  under  the  law  existing 
before  the  Bankruptcy  Act,  1869,  the  defendant  is  liable;  he 
attempted  to  sell  the  lease  and  did. his  best  to  get  rid  of  it,  although 
his  efforts  to  negotiate  a  transfer  proved  ineffectual.  A  class  of 
cases  under  the  old  law  exists  which  illustrates  the  difference 
between  what  was,  and  what  was  not,  sufficient  to  constitute  an 
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election  on  the  part  of  the  assignees :  I  may  mention  Turner  v.  1^82 
Riehardson  (1)  and  Eastings  v.  Wilson.  (2)  A  distinction  exists  Titfkbhov 
amongst  the  cases  falling  under  this  class.  Where  nothing  more  ooofkb. 
was  done  by  the  assignee  than  to  get  materials  upon  which  he  ^ofiTootoridM^ 
might  exercise  his  judgment  as  to  the  best  coarse  to  be  taken  for 
the  benefit  of  the  estate,  he  was  not  deemed  to  have  elected  to 
take  the  term :  thus  in  Turner  y.  Richardson  (1)  the  assignees  of 
«  bankrupt  advertised  the  lease  of  certain  premises,  of  which  the 
bankrupt  had  been  lessee,  for  sale ;  they  did  not  state  themselves 
to  be  the  owners  or  possessed  thereof,  no  bidder  offered,  and  it 
was  not  proved  that  they  ever  took  possession  in  fact  of  the 
premises ;  and  it  was  held  that  this  was  no  more  than  an  experi- 
ment to  ascertain  the  value,  whether  the  lease  was  beneficial  to 
the  creditors,  and  did  not  amount  to  an  assent  on  the  part  of  the 
assignees  to  take  the  term ;  by  putting  up  the  property  for  sale 
the  assignees  merely  endeavoured  to  gain  information  as  to 
whether  the  lease  would  be  profitable  to  the  bankrupt's  estate.  On 
the  other  hand,  in  Hastings  v.  Wilson  (2),  the  assignees  had  put  up 
the  property  comprised  in  the  lease  to  the  bankrupt  for  sale,  and 
had  obtained  a  purchaser  who  paid  a  large  deposit :  for  some  reason 
which  was  not  clearly  explained  the  purchase  fell  through  and  the 
deposit  was  returned,  and  afterwards  the  assignees  again  endea- 
voured to  sell  the  property :  in  an  action  against  the  assignees 
upon  the  covenants  in  the  lease  it  was  contended  that  they  were 
not  liable,  and  reliance  was  placed  upon  TamMr  v.  Riehardson  (1) ; 
but  Gibbs,  O.J.,  in  effect  distinguished  that  case,  and  held  that 
the  assignees  were  liable.  I  think  that  the  view  of  that  learned 
judge  as  to  the  then  existing  law  Was  correct,  the  two  cases  are 
quite  distinguishable,  and  it  is  impossible  to  say  that  in  Hastings 
V.  Wilson  (2)  there  was  no  election  by  the  assignees  to  take  the 
lease. 

The  result  of  my  opinion  is  that  the  defendant  as  trustee  is 
liable  whether  we  look  to  the  true  construction  of  the  Bankruptcy 
Act,  1869,  ss.  17,  23,  or  whether  we  look  to  the  decisions  upon  the 
earlier  Acts  and  the  principles  therein  enunciated. 

Upon  the  lesser  point,  which  has  been  argued,  I  think  that  the 
trustee  is  entitled  to  succeed ;  he  is  not  liable  for  the  rent  which 
(1)  7  East,  835.  (2)  Holt,  N.  P.  0.  290. 
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1882       has  accrued  dae  before  his  appomtment :   as  to  all  that  he  is 
"TranBTON   relieved  from  liability^  and  the  estate  of  the  Uqaidating  debtor 
Qff^l^^     remains  charged  with  it. 

Bbett,  L.J.  This  is  an  action  to  recover  rent  and  damages 
under  the  covenants  in  a  lease ;  it  is  brought  against  the  trustee 
of  the  insolvent  personally,  and  the  question  is  whether  the  trustee 
is  personally  liable;  that  depends » upon  the  further  question, 
whether  the  lease  has  become  vested  in  him ;  for  if  it  has,  he  is 
personally  liable.  It  has  been  argued  that  under  the  Bankruptcy 
Act,  1869,  before  the  trustee  can  be  held  liable  under  the  cove- 
nants contained  in  a  lease,  he  must  accept  and  adopt  it  as  his 
own,  and  that  the  present  defendant  never  accepted  the  lease 
granted  to  Morison.  It  has  been  contended  that  the  failure  to 
disclaim  was  not  such  an  act  as  would  render  the  trustee  per- 
sonally responsible,  because  it  was  not  evidence  of  an  aooeptance, 
and  it  has  been  further  contended  that  an  acceptance  must  be 
testified  by  some  positive  act.  That  argument  admits  that  if  the 
trustee  has  done  some  positive  act  he  will  be  personally  liable. 
What  is  the  nature  of  the  positive  act  which  is  to  render  a  lease 
of  a  bankrupt  binding  upon  his  trustee  ?  It  is  said  that  it  must 
be  some  unequivocal  act  shewing  an  election  to  take  the  lease. 
If  an  unequivocal  act  be  necessary,  I  think  that  it  has  occurred 
in  the  present  case.  It  is  not  easy  to  enumerate  what  may  be 
called  unequivocal  acts;  but  I  may  mention  the  taking  possession 
of  the  premises  demised  by  the  lease,  and  the  exercise  of  any 
similar  act  of  ownership  such  as  an  attempt  as  owner  to  sell  the 
term.  It  was  held  in  Turner  v.  Biehardson  (1)  that  the  putting 
up  of  the  demised  premises  to  auction,  merely  for  the  sake  of 
obtaining  biddings  whereby  the  value  might  be  tested,  was  not 
conclusive  evidence  of  an  election  to  take  the  lease,  because  it 
was  merely  a  preliminary  act  in  the  discharge  of  the  duty  as 
assignees ;  but  it  follows  from  the  reasoning  of  the  judges  in  that 
case  that  a  person  who  puts  up  property  at  an  auction  alleging 
that  he  is  the  owner  and  that  he  wishes  to  sell  as  owner,  thereby 
exercises  an  act  of  ownership*  No  man  can  assert  that  he,  as 
owner,  has  a  right  to  sell  without  asserting  that  he  is  owner.    In 

(1)  7  East,  336. 
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tho  present  case  when  the  defendant  negotiated  for  the  sale  of       1B82 
the  lease,  he,  even  according  to  his  own  view  of  the  Bankruptcy    Tittbbtov 
Acty  1869y  became  liable  npon  the  covenants.  Ooms. 

But  the  view  of  that  statute  nrged  on  behalf  of  the  defendant 
is  not  the  true  view.  In  my  view  the  lease  vested  in  him  imme* 
diately  npon  his  appointment  as  tmstee.  The  question  depends 
upon  the  Bankruptcy  Act,  1869,  s.  17,  which  is  the  "vesting" 
section:  s.  23  is  not  the  Testing  section,  it  simply  enables  the 
trustee  to  disclaim ;  it  can  only  be  read  as  helping  to  the  construe* 
tion  of  s.  17.  It  has  been  argued  that  the  lease  never  Tested  in 
the  defendant.  In  order  to  construe  the  Bankruptcy  Act,  1869,  we 
have  a  right  to  look  back  at  the  Bankrupt  Law  Consolidation  Act, 
1849,  although  as  that  Act  has  been  repealed,  it  can  be  referred 
to  usefully  only  for  the  purpose  of  commenting  on  the  Bankruptcy 
Act,  1869.  In  the  earlier  Act  s.  142  is  the  vesting  section ;  if  it 
had  stood  alone,  the  property  of  the  bankrupt  would  have  vested 
in  the  assignees  without  a  positive  act  of  acceptance ;  but  s.  145 
was  inserted  in  orcier  to  control  s.  142.  It  has  been  in  effect 
contended  that  s.  23  of  the  Bankruptcy  Act,  1869,  ought  to  be 
construed  as  s.  145  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  that  the  property  of  a  bankrupt  ought  not  to  vest  in 
the  trustee  until  he  has  elected  to  take  it  But  the  words  of  the 
two  statutes  are  different,  and  we  ought  to  hold  that  they  differ 
for  a  reason.  The  words  of  the  statutes  must  be  considered,  and 
we  must  attempt  to  construe  them  in  the  meaning  intended  by 
the  legislature.  In  the  17th  section  words  are  used  which  do  not 
admit  of  a  doubt;  it  provides  that  '' immediately  upon  the  order 
of  adjudication  being  made  the  property  of  the  bankrupt  shall 
vest  in  the  registrar ;  on  the  appointment  of  a  trustee  the  pro- 
perty shall  forthwith  pass  to  and  vest  in  the  trustee  appointed." 
The  property  which  is  to  Test  in  the  registrar  and  the  trustee  is 
*' property"  as  defined  by  s.  4;  it  includes  every  description  of 
estate  and  interest  in  land,  and  it  therefore  includes  a  lease. 
When  we  look  at  s.  28  we  must  not  forget  that  a  lease  is  to  be 
treated  as  '^property''  fiedling  within  s.  17;  it  Tests  in  the  re- 
gistrar, not  when  he  accepts  it,  but  ''  immediately  upon  the  order 
of  adjudication  being  made.'*  The  words  are  not  Tague.  As 
regards  a  trustee,  the  time  is  fixed ;  a  lease  Tests  in  him  on  the 
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1882  very  moment  of  his  appointment,  no  time  ia  given  to  the  trustee 
TiTTEBTON  to  consider  whether  he  will  make  an  election ;  the  word  **  forth- 
CooFXB.  ^^^^  "  ^^^0^  ^^  omitted,  and  the  lease  Tests  in  him  at  once.  As 
we  know  the  difficulties  which  occurred  under  the  Act  of  1849,  it 
is  easy  to  understand  that  this  word  was  inserted  in  order  to  do 
away  with  the  doctrine  of  acceptance.  It  is  plain  that  the  trustee 
becomes  personally  liable.  It  was  farther  contended  that  the 
right  of  election  is  kept  alive  for  the  benefit  of  the  trustee  by 
virtue  of  the  words  in  s.  23  which,  it  was  said;  do  away  with  the 
express  terms  of  s.  17 ;  and  reb'ance  was  placed  on  the  provision 
"notwithstanding  he  has  endeavoured  to  sell,  or  has  taken  posses- 
sion of  such  property  or  exercised  any  act  of  ownership  in  relation 
thereto."  It  may  be  said  that  these  words  are  immaterial,  or  at 
all  events  they  can  apply  only  to  property  other  than  leases.  But 
perhaps  that  is  not  the  true  construction;  probably  they  were 
inserted  in  order  to  meet  points  similar  to  those  which  had  been 
raised  in  cases  under  former  enactments :  without  this  provision  it 
might  have  been  said  that  if  a  trustee  had  done  some  act  shewing 
that  he  considered  himself  the  owner  of  the  lease,  he  could  not 
afterwards  disclaim  it ;  the  words  were  inserted  out  of  caution  in 
order  to  shew  that  the  trustee  was  not  bound  to  take  the  lease, 
merely  because  he  had  endeavoured  to  realise  it  for  the  benefit  of 
the  estate.  Sect.  17  is  not  varied  by  anything  to  be  found  in 
8.  23 ;  and  s.  24  does  not  help  us  to  construe  it.  Beliance  was 
placed  upon  ss.  89,  90,  but  they  relate  to  property  which  does 
not  pass  to  the  trustee ;  they  are  not  limiting  but  empowering 
enactments. 

It  has  been  contended  that  we  are  prevented  from  affirming  the 
judgment  of  Huddleston,  B.,  by  In  re  Sneezum,  Ex  parte  Davis  (1) ; 
but  I  do  not  think  the  decision  in  that  case  applicable.  It  was 
not  an  action  upon  the  covenants  of  a  lease,  but  it  related  to 
an  executory  mercantile  contract.  The  trustees  performed  it  for 
some  time,  but  they  afterwards  ceased  to  fulfil  it.  The  question 
then  arose  whether  they  could  be  persooally  liable  on  the  con- 
tract ;  and  that  depended  on  the  further  question  whether  they 
had  personally  taken  and  adopted  it  I  understand  that  case  to 
have  gone  upon  the  principle  that  the  trustees  took  the  contract 

(1)  3  Ch.  D.  463. 
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as  aseignees,  and  that  they  could  not  be  sued  by  Messrs.  Davis,  1882 
with  whom  the  insolvent  debtor  originally  contracted,  for  there  TrrrBSToir 
was  no  privity  of  contract  between  them :  whereas  the  assignee  of  f^oom. 
a  lease  is  personally  liable  to  the  lessor,  there  being  privity  of  ^^^TTj 
estate  between  them ;  and  by  force  of  the  Bankruptcy  Act,  1869, 
the  trustee  is  assignee  of  the  leases  belonging  to  the  bankrupt. 
Other  points  were  decided  in  that  case  which  it  is  not  necessary 
to  consider.  Beference  was  made  to  Ex  parte  Dresder,  In  re 
Sohnum  (1),  and  reliance  was  placed  on  some  words  of  my  own. 
It  is  true  that  I  stated  the  facts ;  and  when  facts  exist  which  will 
render  a  judgment  a  fortiori,  it  is  customary  to  state  them.  But 
it  does  not  seem  to  me  that  the  non-existence  of  those  facts  would 
have  altered  the  decision  in  that  case.  The  true  way  of  explain- 
ing what  was  said  in  that  case  is,  that  the  present  state  of  circum- 
stances was  not  within  the  purview  of  the  judges  who  decided  it. 
There  is  certainly  nothing  in  the  judgments  inconsistent  with 
the  interpretation  of  s.  17  which  we  have  adopted.  It  seems  to 
me  that  we  are  not  concluded,  by  any  of  the  cases  cited.  As  to 
the  interpretation  of  the  statute  I  agree  with  the  view  taken  by 
Huddleston,  B.,  and  I  agree  with  the  view  of  the  statute  which 
was  laid  do?m  in  the  more  elaborate  judgment  of  Stephen,  J.,  in 
Wiban  V.  WaUani.  (2) 

So  fiar  I  think  that  the  defendant  fails  to  succeed,  and  that  the 
decision  was  right  as  to  the  principle  upon  which  it  proceeded. 
But  a  question  has  arisen  as  to  the  first  of  the  two  quarters,  which 
does  not  appear  to  have  been  much  argued  in  the  Court  below. 
The  trustee  is  not  shut  out  from  raising  the  question  here,  and  I 
think  that  he  is  not  personally  liable  for  the  first  quarter.  It 
seems  to  me  that,  whether  a  positive  act  of  acceptance  is  necessary 
or  not,  a  man  cannot  be  personally  liable  as  assignee  of  a  lease  for 
rent  which  was  due  and  payable  before  he  became  such  assignee. 
Until  he  became  the  assignee  of  the  lease,  and  until  he  became  the 
person  holding  by  and  under  the  lease,  it  seems  to  me  impossible 
to  say,  on  any  theory  of  law,  that  he  is  liable  for  the  rent  which 
accrued  due  and  was  payable  before  that  time.  The  words  of  s.  17 
seem  tome  precise  as  to  the  moment  of  time  for  determining  both 
antecedent  and  subsequent  obligations.    The  time  fixed  upon  is 

(1)  9  Ch.  D.  262.  (2)  5  Ex.  D.  156. 
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1882       the  moment  of  the  trustee's  appointment.  He  is  liable  for  notiiiBg 
XexctbtoiT  before  that  time.    With  regard  to  the  quarter  ending  on  the  25ih 
OooFXB.     ^^  December  the  trustee  is  not  liable,  although  it  accnied  due  after 
the  petition  for  liquidation  was  presented. 

Some  question  was  raised  whether  the  lessor  can  recover  more 
than  nominal  damages  for  breach  of  the  covenant  to  repair ;  bat 
this  is  an  immaterial  pointy  for  under  the  circumstances  of  the 
case  the  same  result  follows  whether  the  injury  to  t)ie  revexeion 
or  the  actual  cost  of  the  repairs  be  considered.  The  arbitrator 
wiU  give  the  proper  cost  of  putting  these  premises  into  repair. 

Upon  the  whole  I  think  that  this  appeal  must  be  dismissed, 
except  as  to  the  question  of  the  first  quarter's  rent. 

G0TTOK9  L. J.  In  this  case  the  defendant  is  sued  as  trustee  for 
a  liquidating  debtor,  and  he  has  been  held  liable  for  rent  and 
breach  of  covenant,  not  upon  the  ground  of  any  special  provision 
in  the  Bankruptcy  Act,  1869,  but  upon  the  ground  that  its  true 
construction  creates  a  privity  of  ^tate  between  him  and  the  lesson 
By  virtue  of  that  statute  he  has  become  the  assignee  of  a  lease 
containing  covenants  for  payinent  of  rent  and  for  repairing  the 
demised  premises,  which  have  not  been  fulfilled*  We  start  with 
the  assistance  of  a  case  in  which  it  has  been,  decided  that,  although 
no  special  provision  imposes  the  liability  on  the  trustee,  neverthe- 
less he  becomes  the  assignee  of  a  leasehold  vested  in  the  debtor, 
and,  like  every  other  assignee^  he.  becomes  liable  for  the  rent  and 
for  the  performance  of  the  covenants  during  the  time  that  the 
lease  is  vested  in  him.  It  has  been  argued  that  in  order  to  make 
the  trustee  liable  he  must  have  some  beneficial  occupation  of  the 
property,  and  that  he  must  be  in  actual  possession.  But,  in  my 
opinion,  that  is  not  the  right  rule  of  construction.  Even  when 
acceptance  of  a  lease  was  necessary,  the  question  was  not  whether 
the  assignee  had  been  in  possession  and  had  occupied  beneficially, 
but  whether  acts  had  occurred  which  shewed  that  he  had  accepted 
the  lease.  It  is  true  that'in  many  of  the  cases  possession  ia  referred 
to ;  but  possession  of  leasehold  property  is  the  very  strongest  proof 
that  a  person  to  whom  a  conveyance  has  been  made  has  accepted 
it^  and  has  become  assignee  of  the  lease.  Possession  is  not  the 
true  test ;  and  if  a  trustee  in  bankruptcy  becomes  assignee  of  the 
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leasehold  property,  he  is  liable  for  the  rent  and  upon  the  ooye-        18S2 

nants  daring  the  time  that  he  is  assignee.    Under  the  former  ~tittsbtok~ 

Bankraptcy  Acts  it  had  been  held  that  acceptance  on  the  part  of     (i^^jj^^ 

the  assignees  was  necessary,  as  in  the  case  of  an  ordinary  transfer, 

in  order  to  effectaally  vest  the  term  in  them.  Bat  in  the  ordinary 

-case,  where  there  has  been  merely  a  conveyance  by  deed  inter 

partes,  it  is  necessary  that  the  party  to  whom  the  conveyance 

is  made  shonld  accept  the  transfer  which  the  deed  purports  to 

make  to  him.    In  this  case,  if  it  be  necessary  that  there  shonld  be 

an  acceptance  by  the  defendant  as  trustee,  in  my  opinion  enough 

has  been  done  to  constitute  an  acceptance  of  this  lease,  because  he 

took  upon  himself,  as  owner,  to  dispose  of  the  property.    It  is  true 

that  he  did  not  effectually  do  so :  there  was  not  any  contract ;  but 

the  acts  which  he  did  were  not  done  in  order  to  ascertain  what  the 

value  of  the  property  was  and  to  make  up  his  mind  whether  he 

should  accept  it ;  they  were  acts  done  by  him  as  owner  wishing  to 

•dispose  of  the  lease.    In  Tamer  v.  Richardson  (1)  the  property 

was  put  up  to  auction  merely  for  the  purpose  of  testing  its  value. 

In  the  'present  case  the  trustee  adopted  a  different  course  of 

conduct :  he  continued  to  treat  with  a  person  who,  he  had  reason 

to  think,  was  willing  to  buy,  and  he  continued  to  make  offers  of 

terms  on  the  assumption  that  the  power  of  dealing  with  the 

property  belonged  to  him. 

These  considerations  would  really  dispose  of  the  question ;  but 
in  order  that  it  may  not  be  thought  that  I  differ  from  the  other 
members  of  this  Court  ^ts  to  the  construction  which  has  been  put 
on  the  Bankruptcy  Act,  1869, 1  think  it  better  to  state  my  view 
as  to  this  statute. 

Undoubtedly,  under  the  former  Acts,  which  are  in  some  respects 
like  the  present  Act,  it  has  been  held  that  acceptance  was  neces- 
sary; but  what  we  really  have  to  do  is  to  construe  the  words 
of  this  statute.  We  may  derive  assistance  from  cases  decided  on 
the  former  Acts  of  Parliament ;  but  the  question  which  we  have 
to  decide  is  what  is  the  meaning  of  the  Bankruptcy  Act,  1869, 
taken  as  a  whole.  The  principal  section  is  undoubtedly  s.  17 ;  it 
vests  the  property  in  the  trastee.  It  is  true  that  we  are  now  deal- 
ing with  a  case  of  liquidation  by  arrangement :  but  the  same 

(1)  7  East,  335. 
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1882  principle  applies  as  to  bankruptcy.  On  the  appointment  of  the 
TiTTEBTON  ~  trustee  the  property  passes  to  and  vests  in  the  trustee  appointed.. 
CkwpEB.  ^^^  words  *'pass  to"  mean  "pass  from  the  registrar  to  the 
trustee."  That,  in  my  opinion,  is  an  enactment  that  the  property 
shall  pass  to  and  yest  in  the  trustee  upon  his  appointment,  so  a& 
effectually  to  make  him  the  assignee  or  transferee  of  the  property 
without  any  further  act  done  by  him.  It  may  seem  hard  that  a 
trustee  should  become  personally  liable  upon  the  covenants  of  the 
lease ;  but  he  has  undoubtedly  a  right  to  be  indemnified  out  of 
the  debtor's  estate.  And  s.  23  provides  an  effectual  remedy, 
because  it  enables  him  to  treat  a  lease  passing  to  him,  as  if  it 
had  been  surrendered  at  the  date  of  adjudication,  and  therefore 
had  never  been  vested  in  him.  It  was  argued  that  s.  23 
only  applied  when  certain  things  had  been  done  which  would 
otherwise  be  an  acceptance.  The  argument  was  founded  upon 
these  words :  *'  Notwithstanding  he  has  endeavoured  to  sell,  or 
has  taken  possession  of  such  property,  or  exercised  any  act  of 
ownership  in  relation  thereto."  It  was  contended  that  the  mean* 
ing  of  the  statute  is  that  though  the  trustee  has  accepted  the 
lease,  yet  he  shall  have  the  power  to  disclaim,  and  the  power 
to  disclaim  is  given  only  to  take  effect  and  to  operate  in  the  case 
of  an  acceptance.  But,  in  my  opinion,  the  section  has  a  general 
operation,  and  gives  to  a  trustee  who  has  onerous  property  vested 
in  him  power  to  disclaim  it ;  and  in  order  to  prevent  the  argument 
that  when  the  trustee  has  actually  done  something  shewing  the 
wish  to  take  the  property,  he  cannot  afterwards  exercise  the 
power  of  disclaimer,  it  introduces  the  words  which  I  have  quoted* 
The  section  confers  an  effectual  mode  of  getting  rid  of  any  liabi- 
lity, which  the  trustee  may  have  incurred  through  the  statute 
vesting  in  him  the  lease  without  his  consent.  Allusion  has  been 
made  to  s.  83,  sub-s.  6,  but  that  enactment  merely  carries  out  the 
intention  of  the  legislature  that  no  assignment  or  conveyance 
shall  be  necessary  to  pass  the  property  from  one  trustee  to 
another.  Our  attention  has  been  called  to  ssl  89,  90;  but  those 
sections  relate  to  property  which  is  not  assignable,  such  as  the 
half-pay  of  an  officer,  and  which  therefore  is  not  affected  by 

8.17. 

Beliance  has  been  placed  on  decisions  under  the  Bankrupt  Law 
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Oonsolidation  Act,  1849,  8. 145.    That  enactment  corresponds  in       18S2 
Bome  respects  with  the  Bankruptcy  Act,  1869,  ss.  23,  24,  bat  it  is    TiTTmrroii^ 
different  in  its  terms,  for  it  assumes  that  acceptance  is  necessary     qoo^bb. 
on  the  assignees'  part  before  the  property  will  vest  in  them.    The    ^y^^^^j^ 
<]ifference  of  language  requires  a  difference  of  interpretation. 

It  has  been  further  contended  that  this  case  must  be  governed 
<by  certain  previous  decisions  of  this  Court,  and  reference  has  been 
made  to  In  re  Sneesmn,  Ex  parte  Davie.  (1)  All  that  that  case 
•decided  was  that  under  the  Bankruptcy  Act,  1869,  the  trustee 
was  not  either  personally  or  to  the  extent  of  the  debtor's  estate 
liable  on  a  contract  existing  at  the  time  of  the  insolvency.  If  the 
trustee  had  been  simply  assignee  of  the  contract  of  the  debtor 
and  of  the  debtor's  estate,  independently  of  any  enactment  neither 
he  nor  the  debtor's  estate  would  have  been  liable  for  any  breach 
of  the  contract ;  and  this  Court  held  that  the  Bankruptcy  Act, 
1869,  did  not  render  the  trustee  liable  to  be  sued  by  the  eon- 
tractee.  The  principle  of  the  decision  did  not  extend  to  lease- 
holds. Beferenoe  was  made  also  to  JQ»  parte  Breeder,  In  re 
Solomon.  (2)  I  agree  with  the  decision  in  that  case,  and  I  agree 
also  with  the  comments  of  Brett,  L. J.,  upon  it.  The  trustee  had 
taken  possession  of  the  demised  premises  and,  undoubtedly,  that 
was  an  acceptance  of  the  lease,  of  which  he  thereby  became 
assignee,  whatever  may  be  the  true  construction  of  the  Bankruptcy 
Act,  1869. 

To  state  my  view  of  the  Bankruptcy  Act,  1869,  in  a  few  words, 
the  mere  fact  of  the  defendant  being  appointed  trustee  under 
8S.  17, 125,  without  any  acceptance  on  his  part,  vested  in  him,  and 
made  him  the  assignee  of,  the  leasehold  property  belonging  to  the 
debtor,  and  therefore  he  is  liable  upon  the  covenants  for  rent  and 
repairs. 

A  question  arose  as  to  whether  the  defendant  is  liable  for  a 
quarter's  rent,  that  had  accrued  due  before  the  date  of  his 
appointment,  when  the  property  of  the  Uquidating  debtor  vested 
in  him.  In  my  opinion,  he  is  not  liable  for  any  rent  that  accrued 
due  before  the  time  when  he  became  assignee.  He  is  liable,  not 
by  reason  of  any  express  provision  in  the  Bankruptcy  Act,  1869, 
i)ut  because  the  statute  makes  him  an  assignee,  and  the  same 
(1)  3  Ch.  D.  463.  (2)  9  Ch.  D.  252. 
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liability  attaches  to  him  aa  to  an  oidinary  assignee.  In  my 
opinion,  he  cannot  be  liable  for  any  claim  for  which  an  ordinary 
assignee  would  not  be  liable.  It  is  true  that  the  property  of  the 
debtor  has  Tested  in  him,  but  his  liability  arises  from  the  statutory 
transfer,  and,  in  my  opinion,  it  ought  not  to  be  extended  so  as  to 
make  it  relate  back  to  a  period  previous  to  that  at  whidi  the 
debtor's  estate  Tested  in  him. 
I  need  not  say  anything  as  to  the  question  of  damages. 

Judgment  affirmed,  except  astothecne  quartette  rent 
falling  due  on  the  25th  of  December,  1880. 


Solicitor  for  plaintiff:  W.  A.  Dotoning. 
Solicitors  for  defendant :  Keen  it  Sogers. 


J.E.H. 


4prfl29,  pur  THE  COURT  OP  APPEAL.] 

THE  QUEEN  on  the  pbosbcution  of  HER  MAJESTY'S  TREASURY 
V.  THE  MAYOR,  &o.,  OP  THE  BOROUGH  OP  MAIDENHEAD,  akd 
MORRIS,  Thxasubeb  of  the  Bobouqh. 

Municipal  Election — Corrupt  Practices  (Municipal  Election$)  Act,  1872  (35  & 
36  Vict.  c.  60),  «.  14,  nib-sect.  5,  20,  22}— Expenses  of  Election  Oourt-^ 
Amendment  of  Order — Court  of  Becord— Certificate  of  Commissioners  of 
TVeasury — Bato— Mandamus. 

Upon  the  trial  of  a  petition  against  the  return  of  a  borough  councillor  under 
the  Corrupt  Practices  (Municipal  Elections)  Act,  1872,  the  banister  in  delivering 
judgment  said  that  he  found  the  councillor  guilty  of  personal  bribery,  and  that 
all  the  costs  of  the  inquiry  were  to  be  borne  by  him,  and  made  an  order  in  writing 
for  the  payment  by  the  councillor  of  oertain  costs  under  s.  19  of  the  Act.  The 
written  onler  made  no  provision  for  the  remuneration  and  allowances  to  the 
barrister  and  other  persons  under  s.  22.  The  Lords  Commissioners  of  the 
Treasury  paid  the  amount  of  such  remuneration  and  allowances  and  certified  the 
payment  to  the  borough  treasurer,  and  required  him  to  repay  them  the  amount 
out  of  the  borough  fund  or  rates  as  provided  by  s.  22.  A  rate  was  accordingly 
made  and  levied.  The  commissioners,  afterwards,  on  receiving  from  the  barrister 
a  letter  that  he  had  always  intended  to  visit  all  the  costs  upon  the  councillor, 
and  had  said  so  in  giving  judgment,  cancelled  their  certificate,  and  the  borough 
corporation  abandoned  their  rate  and  returned  the  sums  levied  to  the  rate- 
payers. Afterwards  the  commissioners^  finding  that  the  barrister  had  made  oo 
written  order  for  the  payment  of  the  remuneration  and  allowances  under  s.  22, 
issued  a  fresh  certificate  requiring  the  borough  treasurer  to  repay  them  out  of  the 
borough  fund  or  rates  the  amount  of  such  remuneration  and  allowances.      These 
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facts  being  raifled  npon  the  return  to  a  mandamus  commanding  the  treasurer  to        1882 
repay  the  oommissioners  oat  of  the  borough  fund  or  rate,  and  the  CQrponttion  to    q.^~^~~~ 
cause  such  repayment : —  Jj""" 

Hdd,  that  no  valid  order  was  made  by  the  barrister  for  the  payment  of  such  Hatob  or 
allowances  and  remuneration  under  s.  22 ;  that  the  election  court  for  the  trial  of  Maidknhead. 
petitions  under  the  Act  was  by  virtue  of  s.  14,  sub-s.  5,  a  court  of  record,  and 
that  neither  the  Queen's  Bench  Division  nor  the  Court  of  Appeal  on  the  return  to 
the  mandamus  could  amend  the  barrister's  order  so  as  to  make  it  include  the 
payment  of  such  remuneration  and  allowances ;  that  the  act  of  the  commissioners 
in  certifying  was  not  a  judidal  act,  and  that  they  had  the  power  to  make  the 
second  certificate ;  and  were  entitled  to  a  peremptory  mandamus  compelling  the 
treasurer  to  repay  to  them  the  amount  of  such  remuneration  and  allowances  out 
of  the  borough  fund  or  rate,  and  compelling  the  corporation  to  order  such  amount 
to  be  levied  by  a  borough  rate. 

Appeal  by  the  defendants  from  the  judgment  of  the  Qaeen's 
Bench  Diyision  (1)  awarding  a  peremptory  imi  of  mandamiu. 
The  facts  are  fully  stated  in  the  judgments  of  Manisty,  J.,  and 
Pollock,  B.,  delivered  in  that  oourt|  and  it  is  necessary  here  only 
briefly  to  recapitulate  them. 

A  petition  haying  been  presented  against  the  return  of  Bobert 
Walker  and  W.  Dawson  as  town  councillors  for  the,  borough  of 
Maidenhead,  it  was  tried,  in  March,  1875,  before  C.  J.  Coleman, 
barrister-at-law,  who  on  the  10th  of  March  delivered  judgment, 
and  on  the  11th  of  March  certified  to  the  Court  of  Common  Fleas 
that  Walker  and  Dawson  were  not  duly  elected.  On  the  latter 
day  Mr.  Coleman  signed  an  order  in  writing,  whereby  he  directed 
that  all  the  costs,  charges,  and  expenses  of  and  incidental  to  the 
preparation  of  the  petition  and  the  proceedings  consequent  there- 
upon should  be  paid  by  the  respondents  Dawson  and  Walker, 
in  equal  and  undivided  shares.  On  the  2nd  of  August^  1875,  two 
Commissioners  of  the  Treasury  certified  to  the  defendant  Morris, 
as  treasurer  for  the  borough  of  Maidenhead,  that  they  had  paid 
the  remuneration  and  allowance  to  the  barrister,  Mr.  Ooleman, 
the  officers,  clerks,  and  short-hand  writers,  engaged  upon  the 
petition,  and  demanded  repayment.  The  town  council  of  the 
borough  on  the  6th  of  August  resolved  to  levy  a  rate  of  Qd.  in 
the  pound  in  order  to  repay  the  commissioners.  On  the  25th  of 
August,  1875,  the  Commissioners  of  the  Treasury  issued  a  further 
certificate  amending  a  slight  error  in  the  first  certificate.    On  the 

(1)  8  Q.  B.  D.  889. 
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1882       4tli  of  October  the  Commissioners  of  the  Treasury  cancelled  the 

Tbb  Qumr  two  certificates,  and  informed  the  defendant  Morris  thereof,  on 

Matos  of    ^^®  ground  that  in  September  it  had  been  represented  to  the 

Hf  AiDKNHiAD.  commissiouers  that  the  respondent,  W.  Dawson,  had  been  found 

guilty  of  personal  bribery  and  ordered  to  pay  the  costs  of  the 

inquiry.     The  representation  was  confirmed  by  the  barrister,  Mr. 

Coleman,  in  the  following  letter  dated  the  27th  of  September, 

1875,  written  to  the  Commissioners  of  the  Treasury : — 

**  It  was  always  my  intention  to  visit  upon  Mr.  Dawson  the  costs 
relating  and  belonging  to  the  inquiry.  I  said  so  in  giving  judg- 
ment. Dawson  was  proved  to  have  been  guilty  to  my  satisfaction 
of  personal  bribery,  and  I  thought  the  ratepayers  of  Maidenhead 
ought  not  to  be  asked  to  pay  the  expenses  of  an  inquiry  brought 
about  by  reason  of  his  having  done  so.  Mr.  Lush,  my  registrar, 
is  now  in  London,  and  will  take  any  further  steps,  if  any,  which 
may  be  required  in  the  matter." 

And  the  following  order  was  afterwards  drawn  up  by  the 
barrister : — 

"  Corrupt  Practices  (Municipal  Elections)  Act,  1872. 

^  Maidenhead  Municipal  Election  Petition. 

**  William  Levering,  petitioner. 

**  Bobert  Walker,  William  Dawson,  Richard  Swallow  Poulton, 
respondents. 

**  Having  upon  the  hearing  of  the  petition  found  the  respondent, 
William  Dawson,  personally  guilty  of  corrupt  practices  at  the 
election,  I  do  order  that  the  said  respondent,  William  Dawson, 
pay  to  the  town  clerk  the  expenses  incurred  by  him  for  receiving 
the  court  under  the  provisions  of  the  above-mentioned  Acts. 

<*  Dated  this  4ih  day  of  October,  1875. 

**  Charles  James  Coleman."  (1) 

The  town  council  of  the  borough  on  the  3rd  of  December,  1875, 
resolved  that  the  amounts  collected  on  the  rate  of  the  6th  of 

(1)  The  reporter  is  informed  (and  it  to  take  any  further  steps  on  the  ground 

was  so  stated  daring  the  argument  in  that  he  was  functus  officio,  and  that 

the  Queen's  Bench  Division)  that  upon  the  order  of  the  4th  of  October,  1875, 

Mr.  Coleman's  letter  of  the  27th  of  was  drawn  up  without  the  intcrrention 

September,  1876,  being  communicated  of  the  registrar, 
to  the  registrar,  tliat  gentleman  declined 
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Aagust  should  be  returned,  and  they  were  accordingly  returned  i^^ 
to  the  ratepayers.  On  the  9th  of  December,  1875,  two  Commis-  Thb  Qukv 
sioners  of  the  Treasury  again  certified  to  the  defendant  Morris  that  mayob  of 
they  had  paid  the  remuneration  and  allowance  to  the  barrister,  Maidinbbad. 
the  o£Scers»  clerks,  and  short-hand  writers  engaged  upon  the 
petition  amounting  to  376/.  ISs.  lOd.,  and  demanded  repayment. 
The  reason  for  issuing  a  fresh  certificate  after  the  former  had  been 
Cancelled,  was  that  the  Commissioners  of  the  Treasury  were  advised 
that  it  was  not  competent  to  the  barrister  to  order  the  respondent 
Dawton  to  pay  the  costs,  he  being  functus  officio.  No  part  of  the 
borough  fund  of  Maidenhead  was  available  for  the  repayment  to 
the  Commissioners  of  the  Treasury  of  the  remuneration  and  allow- 
ance, and  no  rate  was  made  to  raise  the  required  amount.  On 
the  8th  of  June,  1876,  the  solicitor  to  the  treasury  demanded  pay- 
ment of  the  sum  of  3762.  ISs.  lOd.  within  one  month,  and  this 
demand  not  having  been  complied  with,  on  the  8th  of  August, 
1876,  a  rule  nisi  was  obtained  to  shew  cause  why  a  writ  of  man- 
damus should  not  issue  to  compel  repayment  by  the  corporation  of 
Maidenhead  to  the  Commissioners  of  the  Treasury.  The  rule 
having  been  made  absolute,  the  writ  issued  and  a  return  was  made 
to  it.  The  issues  of  fact  came  on  for  trial  before  Mellor,  J.,  and 
a  special  jury  in  March,  1879.  At  the  trial  oral  evidence  was 
tendered  on  behalf  of  the  defendants  to  shew  that  Mr.  Coleman  did 
in  delivering  judgment  on  the  10th  of  March  orally  order  that 
the  expenses  of  receiving  the  Court,  and  also  the  allowances,  re- 
munerations, and  expenses  of  the  barrister,  officers,  clerks,  and 
others  should  be  paid  by  the  respondent  Dawson.  The  evidence 
was  objected  to  by  the  prosecution,  but  was  admitted.  The  de- 
fendants also  sought  to  put  in  evidence  the  letter  of  the  27th 
of  September,  which  the  judge  thought  inadmissible.  The  jury 
found  in  answer  to  a  question  put  by  the  judge,  that  there  was 
sufficient  evidence  that  Mr.  Coleman  did  order  the  whole  of  the 
costs- to  be  paid  by  the  respondent  Dawson  and  not  by  the  borough 
of  Maidenhead.  The  judge,  however,  directed  that  a  verdict  should 
be  entered  for  the  Crown  for  damages  3762.  IBs.  10{2.,  subject  to 
the  opinion  of  the  Court  on  a  special  case. 

The  special  case  having  been  stated,  a  majority  of  the  Queen's 
Bench  Division  (Lord  Coleridge,  C.J.,  and  Pollock,  B.),  were  of 
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1882        opinion  that  a  peremptory  mandamus  sbonld  iflsne  for  repayment 
Tb«  Qxjbm  of  3762. 180.  lOd.  to  the  Commisdioners  of  the  Treasury,  Hanisty,  J. 
Matob  of    ^^^8  ^f  *  contrary  opinion.  (1) 
Maidehhbad.     The  defendants  appealed. 

April  26,  28,  29.  H.  Matthews,  Q.O.,  and  K  D.  Greme,  for 
the  defendants.  It  is  dear  that  the  barrister  holding  the  election 
court  intended  to  order  the  respondent  Dawson,  whom  he  found 
guilty  of  personal  bribery,  to  repay  the  Oommissioners  of  the 
Treasury  the  expenses  doYolving  upon  them  under  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872,  s.  22 ;  and  this  Oourt 
has  power  to  amend  the  written  order  of  the  election  court  made 
on  the  11th  of  March,  1875,  so  as  to  make  it  correspond  with  the 
intention  of  the  barrister ;  the  election  court  is  not  a  court  of 
record ;  it  cannot  issue  execution  for  costs  which  are  directed  to 
be  paid :  the  order  of  the  barrister  must  be  made  a  rule  of  the 
superior  court :  Pare  t.  Hartshorn.  (2) 

[Jessel,  M.B.  Surely  the  election  court  is  a  court  of  record. 
We  are  the  judges  of  the  Court  of  Appeal :  the  order  of  the  bar- 
rister for  costs  is  not  in  our  custody :  how  can  we  amend  it?] 

If  the  election  court  is  a  court  of  record,  the  order  for  costs  is 
not  a  record :  there  may  be  a  court  of  record  without  records : 
Harmer  y.  Bean.  (3) 

[Jessel,  M.B.  I  cannot  assent  to  that  contention ;  it  is  un- 
meaning to  say  that  there  may  be  a  court  of  record  without 
records.  If  the  election  court  is  a  court  of  record,  its  order  can 
be  proTcd  only  by  the  production  of  the  record.] 

No  record  is  required  to  prove  the  oral  direction  of  the  bar- 
rister :  Dyeon  v.  Wood  (4)  shews  that  the  judgment  of  a  Court 
need  not  be  proved  by  writing.  The  High  Court  of  Justice  and 
the  Court  of  Appeal  have  power  to  direct  that  the  order  of  the 
barrister  shall  be  amended  if  it  is  a  record:  WtUiamB  r.  Lori 
Bagot.  (5)  It  is  not  too  late  to  amend  even  at  this  stage  of  the 
proceedings :  MeUiah  v.  Bikhardson.  (6) 

[OoTTOK,  L  J.    Surely  the  order  of  the  barrister  ought  to  have 

(1)  8  Q.  B.  D.  339.  (4)  3  B.  &  a  449. 

(2)  23  W.  R.  188.  (5)  4  D.  &  R.  315. 

(3)  3  C.  &  K.  307.  (6)  7  B.  &  C.  819. 
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been  amended  before  the  trial  of  the  issues  arising  out  of  the        1682 
mandamus:  this  is  an  application  to  us  to  alter  the  evidence  TexQuxext 
adduced  before  the  jury.]  ^^^^^  ^^ 

A  record  may  be  altered  so  as  to  make  it  correspond  with  the  MAmEXHEAD, 
true  state  of  the  facts :  Ernest  v.  Brown  (1) ;  Beg.  v.  Fdtt  (2) ; 
Marianski  v.  Caima.  (3) 

But  further,  the  Commissioners  of  ^the  Treasury  issued  certifi- 
cates which  they  afterwards  cancelled ;  these  certificates  were  judi- 
cial acts,  or  at  least  in  the  nature  of  awards :  it  was  not  competent 
to  the  commissioners  after  cancelling  them  to  issue  a  fresh  certifi- 
cate :  they  have  no  power  to  make  a  certificate  from  time  to  time. 

[Bbett,  L.  J.  Were  not  the  defendants  liable  before  the  certifi- 
cates were  issued  ?  The  certificates  merely  ascertained  the  amount 
to  be  paid.] 

A  certificate  is  a  condition  precedent  to  the  liability  to  pay : 
Corrupt  Practices  (Municipal  Elections)  Act,  1872,  s.  22. 

The  issuing  of  the  mandamus  is  in  the  discretion  of  the  Court, 
and  in  such  a  case  as  the  present  the  Court  as  a  matter  of  discre- 
tion ought  not  to  order  the  mandamus  to  issue ;  under  the  Muni- 
cipal Corporations  Act,  6  &  7  Wm.  4,  c.  76,  s.  92,  the  town 
council  have  no  power  to  make  a  retrospective  rate:  Woods  v. 
Beed.{4) 

[Jessbl,  M.B.  It  does  not  follow  that  a  retrospective  rate 
would  be  bad  under  the  Corrupt  Practices  (Municipal  Elections) 
Act,  1872,  8.  22.] 

Owing  to  the  lapse  of  time,  the  ratepayers  of  the  borough  have 
changed,  and  the  Court  has  a  discretion  to  refuse  a  mandamus 
where  it  is  inequitable  to  grant  it :  Beg.  v.  Oarland.  (5) 

[Jessel,  M.E.  In  Beg.  v.  Wigan  (6)  it  is  pointed  out  by 
Lord  Chelmsford  that  where  a  peremptory  writ  of  mandamus  is 
granted,  the  matter  is  not  one  of  discretioD,  but  of  legal  right] 

Possibly  a  mandamus  may  be  granted  notwithstanding  great 
delay,  where  that  delay  has  not  been  undue  and  is  excusable : 
Worthington  v.  Htdton  (7) ;  but  in  the  present  case  the  Commis- 

(1)  4  Bing.  N.  C.  102.  (4)  2  M.  &  W.  777. 

(2)  1  Q.  B.  636.  (5)  Law  Bep.  5  Q.  B.  269. 
(3>  1  Macq.  H.  L.  Sc.  212,  766.                (6)  1  App.  Oas.  611,  at  p.  620. 

(7)  Law  Bep.  1  Q.  B.  63. 
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1882        sioners  of  the  Treasury  have  assigned  no  reasonable  ground  for 
Tm  QuEEM  the  delay  in  applying  for  the  mandamus. 

V. 

HAmsNBEAD.     Sir  H.  James,  A.O.,  and  A.  L.  Smith,  for  the  prosecutors,  were 
not  called  upon  to  argue. 

jESSELy  M.B.  I  have  twice  read  through  the  judgment  dell- 
yered  by  Pollock,  B.  (1)  in  the  Queen's  Bench  Division ;  it  was 
assented  to  by  Lord  Coleridge,  C. J.,  and  therefore  it  forms  the 
judgment  against  which  the  present  appeal  is  brought,  I  will 
proceed  to  deal  with  the  points  which  are  noticed  in  it. 

The  first  point  to  which  I  shall  refer  depends  upon  the  con- 
struction of  the  sections  as  to  the  election  court ;  it  has  been 
argued  that  it  is  not  a  court  of  record ;  but  s.  14,  sub-s.  5,  of  the 
Corrupt  Practices  (Municipal  Elections)  Act,  1872,  enacts  that 
the  court  shall  have  the^same  powers  and  privileges,  which  a  judge 
has  on  the  trial  of  an  election  petition  under  the  provisions  of 
the  Parliamentary  Elections  Act,  1868.  By  s.  29  of  this  latter 
statute  the  court  held  by  a  judge  at  the  trial  of  a  parliamentary 
election  petition  is  expressly  declared  to  be  a  court  of  reoord. 
The  effect  of  the  two  sections  read  together  is  to  make  the  court 
for  the  trial  of  a  municipal  election  petition  a  court  of  record 
with  all  the  powers  and  privileges  belonging  to  it.  The  right  to 
commit  to  prison  and  to  inflict  fines  is  an  incident  to  every  court 
of  record,  and  this  right  is  plainly  recognised  by  s.  14,  sub^  5  of 
the  Corrupt  Practices  (Municipal  Elections)  Act,  1872,  which 
empowers  the  superior  Court  or  a  judge  to  discharge  or  vary  any 
fine  or  order  for  committal.  It  is  very  clear  that  the  court  for 
the  trial  of  a  municipal  election  petition  is  a  court  of  record,  and 
this  point  must  be  determined  adversely  to  the  defendants. 

Then  are  the  Commissioners  of  the  Treasury  entitled  to  recover  ? 
Issues  of  fact  were  tried,  and  the  jury  was  of  opinion  that  there 
was  sufficient  evidence  that  the  barrister  did  order  the  whole  of 
the  costs  to  be  paid  by  the  respondent  Dawson ;  this  finding  has 
not  been  challenged,  and  must  be  adopted  as  a  correct  statement 
as  to  the  barrister's  verbal  order.  But  then  the  question  arises 
whether  oral  evidence  can  be  admitted,  and  I  think  that  what  the 

0)  8Q.  B.  D.  atp.34C. 
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barrister  said,  besides  the  directions  contained  in  the  written  order  1882 
of  the  11th  of  March,  1875,  must  be  excluded.  It  was  contended  Tmx  Qumr 
that  there  might  be  an  amendment  of  that  order,  A  conrt  of  review  m^yob  ov 
or  error  has  power  to  amend  according  to  certain  ancient  statutes;  Maidekhbap. 
and  no  doubt  there  was  a  power  to  amend  in  the  election  court,  ^^*^^  ^-^ 
but  that  conrt  ceased  to  exist  upon  the  condnsion  of  the  business 
before  it.  Possibly  the  superior  Court  may  have  power  to  amend ; 
the  inclination  of  my  mind  is  that  it  can  amend  when  an  order  of 
the  election  court  is  properly  brought  before  it ;  I  think  that  the 
superior  Court  has  that  power  under  the  provisions  of  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872,  and  especially  under 
8.  21,  sul>6.  5 ;  for  an  election  petition  is  a  cause  within  its  juris- 
diction. At  least  this  is  my  present  impression.  £ut  whether 
the  power  to  amend  does  or  does  not  exist,  it  is  plain  that  the 
defendants  have  no  remedy  in  these  proceedings  upon  appeal  to 
this  Court ;  for  the  respondent  Dawson,  whom  it  was  intended  to 
render  liable  to  these  costs,  is  not  a  party  to  this  mandamus,  and 
he  is  a  necessary  party  to  any  proceedings  by  which  he  can  be 
ordered  to  pay  costs.  This  consideration  alone  shews  me  that  an 
application  to  amend  cannot  be  made  to  this  Court  upon  these 
proceedings.  It  was  said  by  Pollock,  B.  (1),  that  the  letter  of 
the  barrister,  <lated  the  27th  of  September,  did  not  authorize  an 
amendment,  it  being  a  mere  expression  of  intention  upon  his 
part.  I  am  unable  to  dissent  from  the  reasoning  of  Pollock,  B., 
as  to  this  point ;  I  think  that  apart  from  the  circumstance  that 
Dawson  was  not  a  party,  the  application  to  amend  was  properly 
refused  upon  the  grounds  there  stated.  The  case  was  tried  in  a 
manner  open  to  observation ;  I  am  not  satisfied  with  the  manner 
of  the  trial  and  with  the  finding  of  the  jury.  The  issues  of  fact 
were  really  tried  to  determine  what  was  said  by  the  barrister  in 
delivering  judgment.  As  I  have  before  intimated,  the  contem- 
poraneous record  of  the  llth  of  March^  1875,  does  not  shew  that 
the  barrister  ordered  that  the  expenses  of  receiving  the  court,  and 
also  the  allowances,  remuneration,  and  expenses  to  be  paid  in 
respect  of  the  trial  of  the  petition  should  be  borne  by  Dawson, 
and  yet  many  persons  were  called  as  witnesses,  who  stated  accord- 
ing to  their  recollection  what  passed  when  the  barrister  deliverei 
(1)  8  Q.  B.  D.  at  page  353. 
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1882       jadgment     Without  saying  that  the  finding  of  the  juiy  was 
Ths  Qumsa  wrong  in  point  of  law,  I  cannot  make  np  my  mind  that  it  was 
Mayobop    right  in  point  of  fact 
Kmdksexad.     As  no  valid  and  proper  application  has  been  made  to  amend 
jeeteUM^B.    the  ordor  of  the  11th  of  March,  1875,  as  drawn  up,  the  inhabi- 
tants of  the  borough  remain  ultimately  liable  to  defray  the  allow- 
ances, remunerations,  and   expenses  payable  to  the  barrister, 
officers,  clerks,  and  others,  and  .the  necessary  funds  must  be  raised 
by  means  of  a  rate.    It  has  been  contended  that  no  authority 
exists  for  making  a  retrospectiye  rate ;  I  agree  that  under  s.  92  of 
the  Municipal  Corporation  Acts,  5  &  6  Wm.  4,  c  76,  no  authority 
of  that  kiud  exists ;  but  the  Commissioners  of  the  Treasury  are 
bound  to  do  everything  to  obtain  reimbursement  for  the  sums 
paid  by  them,  and  I  agree  that  a  borough  rate  made  for  the 
purpose  of  complying  with  the  provisions  of  ss.  20  and  22  of  the 
Corrupt  Practices  (Municipal  Elections)  Act,  1872,  must  from  its 
very  nature  be  retrospective.    I  think  that  this  contention  fails 
the  defendants. 

The  last  question  is  whether  a  peremptory  writ  of  mandamus 
ought  as  a  matter  of  discretion  to  be  granted,  and  the  answer 
depends  upon  two  points.  First,  it  has  been  contended  that  the 
original  certificates  had  been  cancelled  and  therefore  were  of  no 
efiect^  and  that  the  second  certificate  could  not  be  acted  upon.  I 
think  that  this  argument  is  not  well  founded.  Why  should  not 
the  CommiBsioners  of  the  Treasury  cancel  the  original  certificates  ? 
If  they  could  the  second  is  valid;  if  they  could  not  cancel  the 
original  certificates,  the  certificate  of  a  subsequent  date  would 
not  aflfect  them.  The  Commissioners  of  the  Treasury  have  not  by 
their  acts  disentitled  themselves  to  this  mandamus.  Secondly, 
it  was  argued  that  the  ratepayers  in  the  borough  have  changed, 
and  that  the.  commissioners  have  become  disentitled  to  repay- 
ment by  reason  of  delay.  I  do  not  think  that  a  sufficient 
reason.  It  is  a  mere  accident  whether  one  of  the  Queen's  subjects 
is  a  ratepayer.  When  a  man  becomes  a  householder  in  a  borough 
he  is  liable  to  be  assessed  to  the  rates,  and  as  a  ratepayer  he  takes 
his  chance  as  to  what  burdens  are  imposed  upon  the  borough. 
The  inhabitants  of  the  borough  of  Maidenhead  must  pay  the 
amount  claimed.    Our  decision  does  not  inflict  any  real  injustice. 
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I  wish  to  say  a  few  words  as  to  appeak  from  the  exercise  of  a        1882 
discretioD.  Whateyer  the  law  may  have  been  before  the  Supreme  thmQqbv 
Court  of  Judicature  Acts,  1878, 1875,  the  exercise  of  discretiou  is    ^^^  ^ 
now  the  subject  of  appeal.    It  has  been  truly  said  that  a  very  Maidbwhkad. 
strong  case  must  be  made  out  before  the  exercise  of  discretion    JwMi,]f.R. 
can  be  oyerruled ;  the  Court  of  Appeal  must  be  satisfied  that  it 
has  been  wrongly  exercised.    I  think  that  the  discretion  of  the 
Queen's  Bench  Division  has  been  rightly  exercised  in  the  present 
case.    This  appeal  must  be  dismissed. 

Bbett,  L.  J.  In  this  case  a  mandamus  has  been  granted,  and 
a  return  has  been  made.  The  issues  of  fact  have  been  tried 
before  Mellor,  J.,  and  the  jury  has  found  that  there  was  sufficient 
evidence  that  Mr.  Coleman  did  order  Mr.  Dawson  to  pay  the 
whole  of  the  costs.  Upon  these  proceedings  we  must  take  it  that 
Hhb  was  a  correct  finding.  I  wiU  assume  that  if  a  valid  order  has 
been  made  upon  Dawson  to  pay  costs,  the  borough  is  not  bound 
to  pay  them ;  it  is  unnecessary  to  decide  otherwise.  It  appears 
to  have  been  held  in  the  Queen's  Bench  Division  that  as  matter 
of  law  the  inhabitants  of  the  borough  must  be  deemed  to  be  liable 
to  repay  the  Commissioners  of  the  Treasury ;  and  no  doubt  it 
may  be  argued  with  great  force  that  the  jury  was  not  at  liberty 
to  find  against  the  written  order  of  the  barrister.  For  the 
defendants  it  has  been  urged  that  the  court  for  the  trial  of  a 
municipal  election  petition  is  not  a  court  of  record.  I  think  that 
it  is  made  a  court  of  record  by  the  Corrupt  Practices  (Municipal 
Elections)  Act^  1872,  s.  14,  subs.  5,  which  in  effect  incorporates 
the  Parliamentary  Elections  Act,  1868,  s.  29.  It  is  necessary  that 
the  judgment  or  order  of  the  barrister  should  be  in  writing;  and 
the  jury  upon  the  trial  of  the  issues  of  fact  cannot  lawfully  find 
against  it,  notwithstanding  his  verbal  order,  I  do  not  think  that 
the  written  order  of  the  11th  of  March  can  be  amended ;  it  is  not 
a  record  drawn  up  by  the  officer  of  the  court ;  it  is  an  order  signed 
by  the  barrister  himself.  It  may  be  that  the  order  might  be 
amended  by  the  superior  Court ;  but  after  the  proceedings  at  the 
trial  of  the  election  petition  had  been  oonduded  and  the  certifi- 
eates  had  been  sent  to  the  superior  Court,  the  barrister  himself 
could  not  amend  it  because  he  was  functus  officio;  after  he  had 
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1882       quitted  the  borough  upon  the  discharge  of  his  duties,  it  seems  to 

TbrQvw'  ^^  ^hat  he  could  not  amend  it.    If  the  question  as  to  the  form  of 

Matob  ot    ^^^  order  had  been  brought  before  the  Superior  Court  either  by 

Maidbmbiad.  way  of  appeal  (if  there  is  an  appeal)  or  upon  motion,  the  superior 

.  Brett,  L.J.     Court  might  have  amended  it.    But  these  proceedings  are  taken 

to  enforce  the  claim  of  the  Gommissionera  of  the  Treasury,  and 

the  order  or  judgment  of  the  election  court    cannot  now  be 

amended  by  any  Court.    As  the  order  has  not  been  amended,  the 

inhabitants  of  the  borough  must  pay. 

It  has  been  urged  that  the  inhabitants  of  the  borough  ought 
not  to  be  called  upon  to  pay,  because  the  original  certificates  of 
the  Commissioners  of  the  Treasury  have  been  cancelled,  and 
a  second  certificate  has  been  issued,  and  the  second  certificate 
cannot  be  enforced.  I  see  no  reason  for  declining  to  enforce  the 
certificates.  It  has  been  urged  that  a  certificate  of  the  Commis- 
sioners of  the  Treasury  must  be  deemed  to  be  an  award  or  af 
judgment.  I  am  of  a  difierent  opinion ;  and  I  agree  with  the 
majority  of  the  Queen's  Bench  Diyision  that  it  is  not  an  award  or 
a  judgment.  There  is  no  judicial  act,  no  judicial  interference 
with  the  property  of  the  Queen's  subjects.  The  Commissioners 
of  the  Treasury  are  at  liberty  to  cancel  their  certificates. 

It  has  been  argued  that  the  Queen's  Bench  Division  ought  not 
to  have  allowed  the  mandamus  to  issue,  because  it  will  order  to 
be  done  what  is  illegal,  namely,  a  retrospective  rate  to  be  levied. 
As  a  general  rule,  a  retrospective  rate  is  illegal;  but  here  the 
question  is  whether  the  Corrupt  Practices  (Municipal  ElectiouB) 
Act,  1872,  8.  22,  does  not  empower  the  corporation  to  make  a 
retrospective  rate.  Payment  is  to  be  made  out  of  the  borough 
rate ;  from  its  very  nature  the  rate  must  be  retrospective,  because 
the  inquiry  before  the  barrister  has  been  closed  before  the  time 
when  it  is  made.  I  think  that  the  legislature  intended  that  the 
rate  should  be  retrospective. 

It  has  been  argued  also  that  to  grant  the  mandamus  will  inflict 
hardship,  owing  to  the  delay  which  has  taken  place  in  applying 
for  it.  I  think  that  there  has  been  no  unreasonable  delay.  The 
proceedings  are  the  result  of  the  mistake  of  the  barrister,  Mr. 
Coleman,  in  drawing  up  the  order  of  the  11th  of  March,  1875; 
the  Commissioners  of  the  Treasury  were  guilty  of  no  undue  delay 


VOL.  IX.  QUEBire  BENCH  DIVISION.  506 

in  diBCOYeiing  the  mistake.    If  there  had  been  an  unreasonable        1882 
delay,  the  Qaeen's  Bench  Division  might  have  refused  to  allow  tm  QvkbiT 
the  mandamns  to  issne ;  but  I  think  the  majority  of  the  judges    ^^^^^ 
right  in  orenruling  the  argument  as  to  delay.  MAB>BNRKAa 

I  wish  to  state  my  opinion  that  by  the  Supreme  Court  of  si^j. 
Judicature  Acts,  1878,  1875,  power  to  review  the  exercise  of  a 
judicial  discretion  is  given ;  •  we  are  bound  to  ascertain  whether  it 
has  been  properly  exercised ;  but  I  think  that  there  has  been  no 
error  in  exercising  it,  and  that  the  judgment  of  the  Queen's  Bench 
Division  was  right. 

CoTTOK,  L.J.  I  am  of  the  same  opinion.  The  main  question 
ariaes  upon  the  order  of  the  barrister  as  to  costs.  I  shall  assume 
that  the  court  for  the  trial  of  a  municipal  election  petition  is  a 
court  of  record,  and  I  will  discuss  the  power  and  the  propriety  of 
amending  the  barrister^s  order  upon  the  facts  before  us.  I  am 
not  inclined  to  amend ;  this  case  differs  from  WiUiams  v.  Lord 
Bagot.  (1)  In  that  case  the  Court  of  King's  Bench  had  the  record 
before  it^  and  it  was  necessary  that  the  Court  should  see  that  the- 
record  was  actually  made  and  rightly  made ;  but  in  the  present 
case  this  order  of  the  barrister  or  record  is  only  incidentally 
before  us ;  it  is  <mly  a  matter  of  evidence  incidentally  introduced 
in  ascertaining  the  liability  of  the  defendants ;  in  such  a  proceed- 
ing as  this  no  alteration  can  be  made. 

It  has  been  argued  that  as  the  original  certificates  were  with- 
drawn, no  fresh  certificate  could  be  issued.  A  certificate  by  the 
commissioners  merely  shews  what  payments  have  been  made ;  it 
is  not  a  judicial  order,  it  is  merely  a  document  which  the  Com- 
missioners of  the  Treasury  were  autiiorized  by  statute  to  issue. 

A  legal  liability  was  imposed  upon  the  inhabitants  of  the 
borough,  as  is  plain  from  the  reasons  which  I  have  stated.  But  it 
has  been  argued  that  as  a  matter  of  discretion  the  writ  of  man- 
damus ought  not  to  be  granted.  In  my  opinion  the  discretion  of 
a  Court  ought  to  be  exen»wd  in  the  same  manner,  as  it  was 
exercised  in  the  Court  of  Chancery  wben  it  had  to  decide  whether 
a  plaintiff  was  entitled  to  an  injunction.  In  the  present  case  the 
issues,  have  been  tried,  and  the  legal  piroceedings  have  come  to  a 

(I)  4  D.  ft  R.  316. 
Vcb  IX.  2  M  2 
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1882        hearing;  a  much  stronger  case  was  required  at  the  hearing  to 

Ths  Quebm  deprive  a  plcdntiff  of  his  right  to  an  injunction  than  upon  an 

Mayor  of    interlocutory  application.    In  the  present  case  the  mandamus  is 

Maidenheadt.  claimed  in  order  to  compel  the  corporation  of  Maidenhead  to  put 

Cotton,  L.J.    itself  into  funds  to  discharge  the  liability  devoWing  upon  it.    It 

ought  to  be  a  strong  case  to  induce  us  to  refuse  it.    The  only 

real  ground  of  objection  is  delay ;  and  the  delay  is  not  sufiScient 

to  enable  us  to  abstain  from  granting  the  mandamus. 

Judgment  affirmed. 

Solicitors  for  prosecutors :  Eare  &  Co.  for  the  Solicitor  to  the 
Treasury. 
Solicitor  for  defendants :  0.  J.  Mander. 

J.  E.  H. 


May  1.  [IN  THE  COURT  OP  APPEAL.] 

THE  PRISON  COMMISSIONERS  v.  I'HE  CLERK  OF  THE  PEACE  FOR 

MIDDLESEX. 

Prison — Land  bought  for  the  purpose  of  rendering  Prison  more  commodious  or 
safe— Prison  Ctmmissianers—Prison  Act,  1865  (28  A  29  Vict.  e.  126), 
8S.  4,  5,  8,  23,  4A^Prisan  Act,  1877  (40  <fe  41  Vict.  c.  21),  m.  5,  48,  60— 
Evidence — Scde  of  Land — Intention  qf  Parties  to  Conveyance. 

la  1867  the  Jostices  of  the  county  of  M.  bought  land  covered  with  houses 
subject  to  leases  for  long  terms,  several  years  of  which  remained  unexpired.  The 
land  and  the  houses  were  conveyed  to  the  clerk  of  the  peace  for  the  county, 
"  upon  trust  for  the  Justices  of  the  county  of  M.,  for  the  purposes  of  the  Prison 
Act,  1865,  and  upon  or  for  no  other  trust,  intent,  or  purpose  whatsoever."  The 
land  and  houses  were  never  used  as  part  of  the  prison.  An  action  having  been 
brought  to  try  whether  the  reversion  in  the  land  and  houses  was  in  the  Prison 
Commissioners  or  the  justices,  the  defendant  proposed  to  adduce  as  evidence  the 
minutes  of  the  proceedings  of  the  justices  in  order  to  shew  that  the  land  had  been 
bought  for  the  purpose  of  rendering  the  prison  more  commodious  or  safe: — 

Held^  that  the  reversion  in  the  land  and  the  houses  standing  thereon  had  passed 
to  the  Prison  Commissioners  by  virtue  of  the  Prison  Act,  1877. 

Per  Jessel,  M.R.,  that  the  conveyance  having  been  executed,  the  minutes  of 
the  proceedings  of  the  justices  were  inadmissible  as  evidence  shewing  the  purpose 
for  which  the  land  and  the  houses  had  been  bought. 

This  action  was  commenced  on  the  26th  of  May,  1880,  and  was 
broaght  in  substance  to  try  whether  the  reversion  in  certain  land 
subject  to  leases  was  in  the  plaintiffs  or  the  defendant. 
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The  land  in  dispute  was  covered  with  twenty-five  houses,  and        1882 
was  contigaons  to  Coldbath  Fields   Prison  in  the  coanty  of  pi^tK)NCoM^ 
Middlesex;  the  houses  were  known  as  Nos.  1  to  10  Oldham  Place,    ^^^siokers 
and  1  to  15  Oldham  GardenSi  Coldbath  Fields.    The  Justices  for  Glebk  of  thk 
the  county  of    Middlesex  in  Quarter  Sessions  assembled  had   Middlesex. 
contracted  to  buy  the  land  and  the  houses  thereon,  and  the  same 
were  conveyed  to  the  defendant  as  Clerk  of  the  Peace  for  Middle- 
sex, by  indenture  dated  the  20th  of  February,  1867.    The  houses 
were  subject  to  certain  leases  for  long  terms,  of  which  several 
years  remained  unexpired.     According  to  the  minutes  of  the 
proceedings  of  the  justices,  the  land  and  the  houses  thereon  had 
been  bought  for  the  purpose  of  rendering  Coldbath  Fields  Prison 
more  commodious  and  safe.    The  plaintiflb  were  the  Prison  Oom-^ 
missioners  appointed  under  the  6th  section  of  the  Prisons  Act, 
1877,  and  they  contended  that  the  land  and  houses  were  bought 
by  the  justices  for  the  purpose  of  enlarging  or  altering  Coldbath 
Fields  Prison,  or  adding  to  the  appurtenances  thereof,  within  the 
true  intent  and  meaning  of  the  Prison  Act,  1877. 

The  material  parts  of  the  indenture  dated  the  20th  of  February, 
1867,  were  as  follows : — *'  And  whereas  the  said  Henry  Fitzherbert 
Stroud,  Thomas  Challis,  Benjamin  Cooke,  James  flaycroft,  and 
Henry  Alien,  as  such  trustees  as  aforesaid,  acting  under  the  powers 
of  the  Prison  Act,  1865,  and  of  the  Acts  incorporated  therewith, 
lately  contracted  and  agreed  with  the  said  Bichard  Nicholson 
(who  was  duly  authorized  in  that  behalf  by  the  Justices  of  the 
said  county  of  Middlesex  in  Quarter  Sessions  assembled,  acting 
under  the  powers  vested  in  them  by  the  said  Prison  Act,  1865, 
and  the  Acts  incorporated  therewith,)  for  the  absolute  sale  to  him 
of  the  pieces  or  parcels  of  ground  •  •  •  •  hereby  granted  and 
conveyed  •  •  •  •  subject  as  to  part  of  the  hereditaments  secondly 
hereinafter  described  to  the  subsisting  tenancies  and  to  the  several 
leases  thereof  specified  in  the  1st  Schedule  hereunder  written, 
but  free  from  all  other  incumbrances  at  or  for  the  price  or  sum  of 
16,350Z.  And  whereas  in  pursuance  of  the  provisions  of  the  said 
Prison  Act,  1865,  with  which  is  incorporated  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Act  amending  the  same,  the 
said  purchase-money  or  sum  of  16,350Z.  has  been  paid  by  the  said 
justices  into  the  Bank  of  England,  in  the  name  and  with  the 
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1882  priyity  of  Uie  Acoonntant  G^eial  of  tbo  Court  of  Ohanoeryv  and 
Prison  Com-  ^^  ^  aocount  entitledi  ^  Ex  parte  the  JosticeB  of  the  Oaantj  of 
liTssioKEss  Middlesex  in  the  matter  of  the  Pruioii  Act,  1865/  and  the  B«id 
01.ERE  OFTHE  jostioes  haye  obtained  for  saeh  payment  tho'reoe^  of  One  of  the 
MiDiJLRsxK.  oashiers  of  the  «aid  bank,  and  the«ertifioate  at  the  said  Aooonntant 
General*  Now  this  indentote  witnesseth  that  in  pursoanee  «f 
the  said  ncitsd  agreement^- and  in  oonsideration  of  the  said  simi 
of  16,8507.  so  paidiinto  the  Bank  of  England  as  aforesaid,  the  pay- 
ment €i  whioh  said  sum  of  16,S50Li  the  said  Henry  Fitsherbut 
StcDod,  Thomas  Ohallis,  Benjamin  Oooke^  Thomas  Hayoroft,  and 
Heairy  Allon,  do  hereby  respeotively  acknowledge^  and  fiiom  the 
same  and  every  part  thereof,  do  hereby  respeetiyely  niease  and 
discharge  the  said  justices  and  also  the  said  Btohard  TSkkolmm 
and  bis  successors,  they  the  said  Henzy  Fitzherbert  Stcoud,  Thomas 
ChalliSy  Benjamin  Cooke,  James  Hayocoft,  and  Henry  Allo%  by 
force  and  yirtue  and  in  exercise  and  eixeontion  of  the  powers  and 
provisions  of  the  Prison  Act,  1865,  and  of  the  Acta  incorporated 
therewith,  do  and  each  and  eyery  of  them  doth  by  these  presents 
grant  and  convey  unto  the  said  Bichard  Nicholson,  Ins  successors 
and  assigns,  first  all  that  piece  or  parcel*  of  ground  .  «  •  •  To 
have  and  to  hold  •  •  .  •  (subject  as  to  part  of  the  hereditaments 
secondly  hereinbefore  described  to  the  subsisting  tenancies  and 
to  the  said  several  leases  thereof  specked  in  the  said  1st  Schedule 
hereunder  written,  but  &ee  from  all  other  incumbrances),  unto  the 
said  Bichard  Nicholson,  his  successors  and  assigns,  to  the  use  of 
the  said  Bichard  Nicholson,  his  successors  and  assigns  for  even 
Upon  trust  for  the  Jostioes  of  the  said  county  of  Middlesex  for 
the  purposes  of  the  Prison  Act,  1865,  and  upon  or  for  no  other 
trust,  intent,  or  purpose  whatsoever.'' 

The  action  came  on  to  be  tried  before  Lord  Coleridge,  C  J., 
and  a  special  jury,  but  the  jury  were  discharged  by  consent,  and 
the  learned  judge  adjourned  the  case  for  further  consideration* 
He  ultimately  held  that  the  land  and  houses  had  been  bought  by 
the  justices  for  the  purpose  of  enlarging  Ooldbath  Fields  Prison, 
and  directed  judgment  to  be  entered  for  the  plaintiffs. 

The  defendant  appealed. 

B.  E.  Webster,  Q.C.,  and  B.  8.  Wright,  for  the  defendant.    The 
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question  is  whether  the  pieee  of  land  in  dispate,  which'  wM^       1M2 
purchased  in  the  yeav  1867  by  the  Justices  of  the  oennty^off  PMsbirCoK- 
Middlese)c,  passed  under  the  Pdsons  Aofe^  1877|  to  the*  Brisen    w»mnu 
Gommissioneis  without  the  payment -of  any  oompensatiobi  •  It  CiitBcorTn 
nuist  beadmitted  by  the  defendant  tlukt  if  the  land  wtts^bought  ntniiLma.. 
for  die  purpose  of  enlarging  the  ptisoa,  it  did  pass  to  the  Prison* 
Oommissionersi  but  in  point  of  fact  it  was  bought  forother  putposes 
and  therefore  »did  not  pass  to  them.    It  hias  not  been  used  ibr  <the 
purpons  of  the  prisoui  it  being  subject  to  leases  which  am  as  yet 
«nezpired.  It  wias  bought  for  the  purpose  of  rendering  the  prisdn 
more  commodious  or  safe,  as  the  justices  wished  to  have  a  control 
oyer  the  tenants  of  the  houses  built  upon  the  land ;  it  was  no  part 
of  the  acheme  that  the  land  should  be  bought  fot  the  purpose  of 
enlarging  the  prison,  but  any  purpose  of  that  kind  is  distinctly 
negatived  by  seyeral  minutes  of  the  justices  entered  both  before 
and  after  the  land  was  bought. 

[Jbssbl,  MJEL  Are  those  minutes  admissible  after  the  deed 
of  conveyance  has  been  executed  ?  In  my  opinion  they  certainly 
are  not  admissible.] 

It  is  true  that  the  justices  had  no  power  to  purchase  except  in 
relation  to  the  prison ;  but  of  course  if  they  bought  the  land  im- 
properly, it  would  not  pass  to  the  Secretary  of  State  or  the  Prison 
Oommissionersy  and  the  present  action  must  ML  It  is  mat^ial  to 
consider  some  of  the  sections  of  the  Prison  Act,  1865  (28  &  29 
Vict  c.  126).  By  s.  4  the  word  ''prison"  includes  ''the  airing 
grounds  or  other  grounds  or  buildings  occupied  by  prison  officers 
ibr  the  use  of  the  prison  and  contiguous  thereto."  By  s.  5  the 
justices  are  to  be  the  prison  authority.  By  s.  8  adequate  accom- 
modation for  prisoners  is  to  be  provided  at  the  expense  of  every 
county.  By  s.  23,  "  any  prison  authority  may  alter,  enlarge,  or 
rebuild  any  of  its  priscms,  or  may,  if  necessary,  build  other  prisons 
in  lieu  of  or  in  addition  to  any  subsisting  prisons,"  subject  to 
certain  restrictions  contained  in  the  following  sections.  By  s.  44, 
any  prison  authority  may  purchase  and  hold  land  requited  for  the 
purposes  of  the  Act,  and  the  Lands  Glauses  Consolidation  Act, 
1845,  and  the  Lands  Clauses  Consolidation  Acts  Amendment  Act, 
1860,  are  incorporated.  Sect.  44  contains  certain  exceptions,  of 
which  the  third  is  that  "  the  prison  authority  shall  not,  except  in 
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1882        respect  of  lauds  coBtigaoas  to  a  prison,  and  required  for  the  pur- 

PbisohCom-  P^'^  ^^  enlarging  a  prison  or  rendering  it  more  commodious  or 

MiflsioNEBg   ^Q^  p^4  \j^  {qjqq  ii^Q  provisions  of  the  said  incorporated  Acts  with 

Clerk  of  the  respect  to  the  purchase  of  land  otherwise  than  by  agreement.*^ 

Middlesex.  These  words  allowed  the  justices  to  buy  lands  contiguous  to  the 

prison,  which  were  required  for  the  purpose  of  enlarging  it»  or 

rendering  it  more  commodious  or  safe. 

[Jessel,  M.B.  Can  an  exception  of  that  kind  confer  a  power? 
Can  there  be  any  power  to  purchase  for  the  purpose  of  making 
the  prison  more  commodious  or  safe  except  under  the  terms  of 
s.  23?] 

Land  may  be  bought  merely  for  the  purpose  of  rendering  the 
prison  more  commodious  or  safe ;  for  it  cannot  be  illegal  to  do 
that  by  agreement  which  can  be  done  compulsorily.  Sects.  8  and 
44  confer  the  power  to  buy  lands ;  s.  23  was  intended  to  limit  the 
power  of  the  justices  as  to  altering,  enlarging,  or  rebuilding  a 
a  prison.  It  would  be  a  hardship,  if  the  Prison  Commissioners 
without  paying  compensation  should  get  the  benefit  of  land 
bought  with  money  taken  out  of  the  county  rate  with  a  view  to 
the  interests  of  the  county  in  the  future.  The  land  in  dispute 
was  bought,  no  doubt,  for  the  purposes  of  the  prison,  but  not  for 
any  of  the  purposes  which  under  the  Prison  Act,  1877,  s.  5,  pass 
the  property  therein  to  the  Secretary  of  State. 

[Bbett,  L.J.  It  would  be  a  strange  result,  if  one  part  of  the 
land  held  for  the  purposes  of  the  prison  should  pass  to  the 
Secretary  of  State  or  the  Prison  Commissioners,  and  if  another 
part  should  remain  vested  in  the  clerk  of  the  peace  in  trust  for 
the  justices.  Surely  this  is  an  action  by  cestui  que  trusts  against 
their  trustee.] 

It  was  not  intended  to  pass  to  the  Secretary  of  State  or  the 
Prison  Commissioners  land  not  used  as  part  of  the  prison,  unless 
it  was  bought  for  the  purpose  of  enlarging  or  altering  the  prison 
or  adding  to  the  appurtenances  of  it,  as  mentioned  in  the  Prison 
Act,  1877,  s.  60.  It  is  not  land  belonging  to  the  prison  within 
the  meaning  of  the  Prison  Act,  1877,  s.  48,  for  it  has  never  been 
appropriated  to  the  use  of  the  prison,  although  no  doubt  it  may 
hereafter  be  included  within  the  prison  walls  if  occasion  should 
hereafter  arise ;  but  that  occasion  may  never  happen.    The  duty 
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of  providiBg  prisons  is  an  obligation  of  the  common  law^  and  it  is       1882 
impossible  to  suppose  the  Prison  Act,  1865,  ss.  23,  24,  was  in-  ^siaovCoM- 
tended  to  enumerate  and  exhaust  all  the  powers  of  the  prison    "™"^^^™* 
authority.     The  duty  by  the  rules  of  the  common  law  is  not  Cukk  of  thk 
merely  to  build  and  enlarge  a  prison,  but  also  to  do  what  is  .Mn>DLB8Ex« 
reasonably  necessary  for  the  maintenance  and  safety  of  the  prison. 
The  Prison  Act,  1865,  s.  44  gives  a  general  power  to  buy  land  for 
any  purpose  connected  with  a  prison,  and  the  Prison  Act,  1877, 
8.  48,  applies  only  to  cases  where  the  land  has  been  actually 
appropriated  to  the  use  of  the  prison. 

Sir  E.  James,  A.O.,  and  Sir  F.  Eerschett,  8.0.  {A.  L.  Smith, 
with  them),  for  the  plaintiffs,  were  not  called  upon  to  argue. 

Jessel,  M.B.  I  think  we  need  not  trouble  the  Attorney 
(General.  The  question  is  really  as  to  the  construction  of  the 
Acts  of  Parliament  The  conveyance,  in  my  opinion,  is  conclusive 
as  to  the  rights  of  the  parties,  and  renders  it  improper  for  us  to 
consider  what  resolutions  were  passed  by  the  justices  before  the 
execution  of  it,  because  the  justices,  by  the  clerk  of  the  peace, 
were  parties  to  the  conveyance,  and  the  law  is  that  whatever  the 
negotiations  may  be  that  precede  the  purchase,  still  the  parties  to 
the  conveyance  are  bound  by  it :  they  may  have  changed  their 
mind  but  the  execution  is  enough  to  bind  them:  the  justices 
approved  of  the  conveyance  and  were  the  real  parties  to  it,  and 
that  is  the  only  document  to  which  we  can  look  in  order  to  see 
what  the  title  of  the  clerk  of  the  peace,  the  nominal  defendant,  is 
to  the  land  in  question.  The  deed,  in  the  most  express  terms, 
recites  that  the  land  was  bought  for  the  purposes  of  the  Prison 
Act,  1865,  and  the  actual  words  of  the  recital  are  that  the  vendors 
^^  acting  under  the  powers  of  the  Prison  Act,  1865,  and  of  the  Acts 
incorporated  therewith,  lately  contracted  and  agreed  with  the  said 
Bichard  Nicholson,  who  was  duly  authorized  in  that  behalf  by  the 
justices  of  the  said  county  of  Middlesex  in  quarter  sessions  assem- 
bled, acting  under  the  powers  vested  in  them  by  the  said  Prison 
Act,  1865,  and  the  Acts  incorporated  therewith.**  Then  there  is 
a  recital  that  in  pursuance  of  the  provisions  of  the  Prison  Act, 
1865,  the  said  purchase-money  has  been  paid,  and  also  a  grant 
whereby  the  land  is  conveyed  to  the  clerk  of  the  peace,  "  To 


512  QUEENS  BENGH  DIVISION.  VOL.  IX. 

1862       have  and  to  hold  the  said  pieces  or  parcels  of  ground,  messuages, 
Pbi^okOou-  or  tenements,  baildmgp,  and  all  and  singular  other  the  premises 
loasioNKBs   iigjeby  granted  and  conreyed,  or  intended  so  to  be,  with  their  and 
Gush  ov  osb  every  of  their  rights,  members,  and  appurtenances  (subject  as  to 
Mwsamax.  part  of  the  hereditaments  secondly  hereinbefore  described  to  the 
jessci,  M.B.    •subsisting  tenancies  and  to  the  said  several  leases  thereof  specified 
in  the  saidfirst  schedule  hereunder  written,  but  free  from  all  other 
incumbrances)  unto  the  said  Richard  Nicholson,  his  successors 
and  assigns,  to  the  use  of  the  said  Bichard  Nicholson,  his  suooes* 
sors  and  assigns  for  ever,  upon  trust  for  the  justices  of  the  said 
county  of  Middlesex  for  the  purposes  of  the  Prison  Act^  1865,  and 
upon  or  for  no  other  trust,  intent,  or  purpose  whatsoever.'*    Now 
for  what  purpose  could  the  justices  buy  under  the  provisions  of 
the  Prison  Act,  1865  ?    It  appears  to  me  quite  plain  that  the 
purposes  for  which  they  can  buy  land  are  pointed  out  in  the  23rd 
section  of  the  Act.   It  does  not  much  matter  whether  the  construc- 
tion which  I  put  upon  the  section  is  right  or  wrong,  because  whether 
it  be  right  or  wrong,  there  is  another  way  of  arriving  at  the  same 
conclusion.    The  wording  of  the  section  is  **  Subject  to  the  con- 
ditions hereinafter  mentioned  any  prison  authority  may  alter^ 
^arge^  or  rebuild  any  of  its  prisons,  or  may,  if  necessary,  build 
other  prisons  in  lieu  of  or  in  addition  to  any  subsisting  prisons  ;'* 
that  is  subject  to  the  sanction  of  the  Secretary  of  State  in  certain 
cases.    Under  the  44th  section  it  is  provided  that  **  any  prison 
authority  may  purchase  and  hold  such  lands  or  easements  relating 
to  lands  as  they  may  require  for  the  purposes  of  this  Act ;  and  to 
facilitate  such  purposes  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Act  amending  the  same  passed  in  the  session  of  the 
twenty-third  and  twenty-fourth  years  of  the  reign  of  her  present 
Majesty,  chapter  106,  shall  be  incorporated  with  this  Act.**    The 
Lands  Clauses  Act  is  thus  incorponated,  but  an  esception  is  added 
as  to  compulsory  purchase  which  has  been  largely  argued  upon, 
but  which  I  think  is  wholly  immaterial.    However  I  will  read  it. 
'^Thepiison  authority  shall  not,  except  in  respect  of  lands  ooo^ 
tiguous  to  a  prison,  and  required  for  the  purpose  of  eplaigiDga 
prison  or  rendering  it  more  commodious  or  safe,  put  in  force  the 
provisions  of  the  said  incorporated  Acts  with  respect  to  the 
purchase  of  land  otherwise  than  by  agreement.**    Now,  iS  I  read 
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that  exception^  it  does  not  affect  the  power  of  purchasing  land       1882 

by  agreement:  the  power  of  purchasing  land  by  agreement  is  pbuon Ck)M- 

simply  for  the  purposes  of  the  Act,    But  it  was  said  that  these    ^^^^^^'^ 

words  **  or  render  it  more  commodious  or  safe  "  imply  a  power  to  Clerk  of  the 
,        ,      -  _       ,  11,.  1  •      1  -        Peace  FOR 

buy  land  for  those  purposes,  although  it  may  not  be  required  for  Middlesex. 

enlarging^  alteriug,  or  rebuilding  a  prison,  or  building  a  new  ji^^^r, 
prison  under  &  23;  in  other  words,  that  an  implied  power  is 
given  by  the  restrictive  words;  but  I  think  there  is  no  sach 
implied  power.  The  section  gives  a  power  to  bay  compulsorily, 
and  the  restriction  is  merely  in  favour  of  the  landowner.  Land 
may  be  bought  for  any  of  the  purposes  of  the  Act  by  agreement, 
but  if  the  prison  authority  want  to  bay  without  agreement^  that 
IS  compulsorily,  they  can  buy  only  for  one  of  two  purposes,  that  is, 
either  for  enlarging  the  prison  or  for  rendering  it  more  commo- 
<ii6us  or  safe.  That  does  not  mean  that  the  prison  authority 
ceai  buy  compulsorily  for  any  purpose  of  the  Act.  They  cannot 
buy  compulsorily  even  for  building  a  new  prison,  they  cannot  buy 
compulsorily  for  altering  or  rebuilding  a  prison,  unless  they  can 
shew  that  the  land  is  required  for  the  purpose  of  rendering  it  more 
commodious  or  safe.  For  enlarging  they  can  buy.  The  result, 
therefore,  is  that  in  my  opinion  this  exception  in  the  44th  section 
has  no  bearing  upon  the  question  which  we  haye  to  consider,  that 
question  being  simply  this,  whether  land  can  be  bought  by  a 
prison  authority  for  any  other  purposes  than  those  mentioned  in 
the  23rd  section.  In  my  opinion  land  cannot  be  bought  for  any 
other  purpose.  It  has  been  argued  that  there  is  another  purpose 
of  the  Act,  that  these  prison  authorities  are  by  the  common  law 
entitled  to  erect  and  maintain  prisons,  and  that  an  obligation  is 
imposed  upon  them  to  provide  sufficient  prison  accommodation, 
and  that|  therefore,  for  the  purposes  of  the  Act  they  exercise  an 
authority  given  by  the  common  law.  I  think  that  is  not  so. 
The  rule  is  that  where  an  authority  is  possessed  at  common  law 
by  any  body,  and  statutory  authority  is  conferred  on  the  same  body 
for  the  same  object  but  with  restrictions,  it  negatives  the  autho- 
rity at  common  law.  If  a  power  to  build  a  prison  had  existed  by 
the  authority  of  the  common  law,  and  the  Act  had  said  ^subject 
to  the  approbation  of  the  Secretary  of  State  in  writing,"  the  Act 
would  have  directed  that  a  prison  shall  not  be  built  except  with 
You  IX.  2  N  2 
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1882       the  sanction  of  the  Secretary  of  State,  and  so  would  haye  nega- 

Pbuon  Ck)M-  tived  the  common  law  authority.    If  s.  8  is  looked  at,  it  will  be 

mssioNEBs    g^^jj  ^^^  .^  ^^^  ^^^  j^  ^.^j^  ^^  authority  at  common  law :  it 

^Pi^oE  F^  enacts  that  at  the  expense  of  every  county  adequate  accommoda- 
Mn>DLE8Ex.  tion  shall  be  provided  for  its  prisoners  in  a  prison  or  prisons 
jeflaei,  M.R.  coustructed  and  regulated  in  such  manner  as  to  comply  with  the 
requisitions  of  the  Act  in  respect  of  prisons.  Therefore  it  is  not 
an  authority  at  common  law,  but  a  new  power.  The  prison  autho- 
rities could  not  build  prisons  except  in  such  a  way  as  to  comply 
with  the  requisitions  of  the  Act,  and  therefore  there  would  be  an 
end  of  the  authority  at  common  law  to  build  prisons  in  any  other 
way.  In  my  opinion  land  can  be  acquired  only  for  one  of  the 
four  purposes  mentioned  in  s.  23,  and  if  that  is  so,  it  appears  to 
me  that  the  60th  section  of  the  Act  of  1877  would  alone,  without 
anything  more,  vest  this  land  in  the  Secretary  of  State.  The 
words  of  the  60th  section  are,  **  prison,  in  addition  to  the  meaning 
attached  to  it  by  the  Prison  Act,  1865,  includes  any  land  or 
building  bought  or  contracted  to  be  bought  before  the  commence- 
ment of  this  Act  by  a  prison  authority  for  the  purpose  of 
enlai^ing  or  altering  any  prison,  or  adding  to  the  appurtenanoea 
of  any  prison,  subject  to  this  proviso,  that  if  the  Secretary  of 
State  is  of  opinion  that  any  portion  of  the  lands  so  bought  or 
contracted  to  be  bought,  whether  included  or  not  within  the  walla 
of  the  prison,  was  not  at  the  time  of  the  passing  of  this  Act 
necessary  for  the  then  subsisting  purposes  of  such  prison,  he 
shall  either  direct  that  such  portion  shall  be  reconveyed  to  the 
prison  authority,  or  retain  such  portion  or  any  part  of  such  por- 
tion on  payment  out  of  moneys  provided  by  parliament "  of  a 
sum  to  be  ascertained.  The  land  in  dispute  could  not  be  bought  for 
rebuilding,  because  the  prison  is  upon  the  same  site,  and  therefore 
if  the  land  was  bought  for  the  purposes  of  the  Act  as  additional 
land,  it  could  only  be  bought  for  the  purpose  of  enlai^g  or 
altering  the  prison;  one  of  the  three  sets  of  words  must  catch  it^ 
if  it  was  bought  for  any  one  of  the  purposes  named  in  the 
28rd  section,  altering,  enlarging,  or  rebuilding;  and  consequently 
those  words  would  pass  the  land  to  the  Secretary  of  St&te,  subject 
to  his  giving  back  the  land  if  it  is  not  wanted,  upon  which  be 
must  exercise  his  own  discretion. 
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Bat  even  if  all  that  I  have  said  is  erroneoas,  and  even  if  it  was 


18S2 


possible  under  the  Prison  Act,  1865  for  the  justices  to  buy  the  Pwbon  Ck)M- 

land  to  make  the  prison  more  commodious  or  safe,  without  its         «. 

being  required  for  the  purpose  of  enlarging,  altering,  or  rebuild-    p^qe  fob 

ing,  it  appears  to  me  that  the  48th  section  of  the  Prison  Act,    M^^s^. 

1877,  applies.     The  words  of  that  section  appear  to  me  to  com-    J*^*"***  m.r. 

prise  this  land,  and  I  do  not  see  what  other  kind  of  land  they  can 

comprise.    The  wording  of  the  section  is,  ^'The  legal  estate  in 

every  prison  to  which  this  Act  applies,  and  in  the  site  and  land 

belonging  thereto,  and  in  the  furniture  and  effects,  shall,  on  and 

after  the  commencement  of  this  Act,  be  deemed  to  be  vested  in 

the  Prison  Commissioners,  and  not  in  the  Secretary  of  State,  but 

shall  from  time  to  time  be  disposed  of  by  such  commissioners  in 

such  mode  as  the  Secretary  of  State,  with  the  consent  of  the 

Treasury,  may  direct."  What  does  that  mean  ?    Why,  the  prison 

itself,  which  includes  under  the  definition  clause  of  the  Prison  Act, 

1865,  airing  grounds  or  other  grounds  occupied  by  the  officers ; 

everything  appropriated  and  used  as  part  of  the  prison  is  included 

in  the  word  ''  prison."    What  do  the  words,  ^*  and  in  the  site  and 

land  belonging  thereto"  apply  to?     Certainly  it  catches  this 

land,  because  it  belongs  to  the  prison.    It  is  vested  in  the  clerk 

of  the  peace  for  prison  purposes ;  and  if  the  land  was  bought  for 

the  purpose  of  making  the  prison  more  commodious  or  safe, 

which  is  the  chief  object  to  be  looked  after  as  regards  the  prison, 

surely  it  is  land  belonging  to  the  prison,  that  is  to  say,  it  is  land 

vested  in  the  prison  authority  for  prison  purposes,  and  it  therefore 

passed.    In  either  view  therefore  the  decision  of  the  Court  below  is 

right,  and  in  my  opinion  this  appeal  must  be  dismissed  with  costs. 

Bbbtt,  L.  J.  The  Lord  Chief  Justice  held  as  a  matter  of  fact 
that  this  land  was  purchased  by  the  clerk  of  the  peace  and  the 
justices  for  the  purpose  of  enlarging  the  prison,  and  it  is  admitted 
that  if  he  was  right  in  point  of  fact  in  that  finding  the  appellant 
here,  the  defendant  below,  must  fail.  I  am  not  in  the  least 
prepared  to  say  that  the  Lord  Chief  Justice  was  wrong  in  that 
finding,  but  it  seems  to  me  to  be  immaterial  whether  he  was  or 
was  not,  for  the  purpose  of  deciding  this  case.  The  defendant,  the 
derk  of  the  peace,  acting  by  the  authority  of  the  justices,  who 
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1882  were  at  that  time  the  prison  authority,  bought  this  land.  By  the 
PBI80H  Com-  terms  of  the  deed  of  conveyance  it  was  declared  that  the  land  was 
MM8IONEE8  bo^jght  for  tho  purposBs  of  the  Prison  Act,  1865,  that  it  was 
Clebk  of  this  required  for  some  purpose  of  the  prison,  and  in  that  very  deed  of 
Middlesex,  conveyance  it  was  declared  that  it  was  bought  and  held  in  trust 
Brett,  L.J.  for  prisou  purposes.  It  may  be  that  there  is  no  estoppel  in  law 
between  the  justices  and  the  present  plaintiffs,  because  there  is  no 
contract  between  them  and  the  present  plaintiffs,  and  that  there 
is  nothing  upon  which  to  raise  an  estoppel ;  but  it  seems  impos- 
sible to  suppose  that  the  justices,  having  expended  the  money  of 
the  county  in  the  purchase  of  this  land  expressly  for  a  given  pur- 
pose, could  have  been  heard  in  any  court  to  say  that  they  did  not 
buy  this  land  for  the  purposes  declared  in  the  deed  of  conveyance 
under  which  they  took  it.  As  might  naturally  be  expected,  it 
is  not  argued  on  their  behalf  that  they  did  not  buy  the  land 
for  prison  purposes;  it  is  admitted  now  in  argument  that  they 
did,  but  the  argument  is  that  although  they  bought  it  for  prison 
purposes,  there  are  some  prison  purposes  for  which  they  could 
rightly  buy  it  and  rightly  hold  it,  yet  under  which  it  does  not  pass 
by  force  of  the  Prison  Act,  1877,  to  the  Prison  Commissioners. 
It  seems  to  me  that  that  argument  is  wholly  untenable.  It  seems 
to  me  that  the  argument  and  the  whole  decision  of  this  case 
depend,  not  upon  the  construction  of  the  Prison  Act,  1865,  but 
solely  upon  the  construction  of  the  Prison  Act,  1877,  and  it  seems 
to  me  that  the  words  of  the  Prison  Act,  1877,  are  carefully  made 
as  large  as  they  can  be  for  the  purpose  of  transferring  to  the 
commissioners  mentioned  in  the  Prison  Act,  1877,  every  piece  of 
land  bought  by  the  justices  under  the  Prison  Act,  1865,  for  any 
prison  purpose,  and  it  is  not  true  to  say  that  there  are  some  pieces 
of  land  which  they  could  properly  buy  under  the  Prison  Act, 
1865,  which  nevertheless  they  can  keep  from  the  Prison  Com- 
missioners. It  seems  to  me  that  the  words  of  ss.  5,  48,  and  60,  of 
the  Act  of  1877  are  made  expressly  and  purposely  larger  if  possible 
than  the  words  of  the  Act  of  1865,  in  order  to  get  rid  of  any  such 
argument  as  has  been  urged  before  us  to-day. 

Cotton,  L.  J.    There  has  been  considerable  argument  before  us 
upon  the  Acts  of  Parliament  for  the  purpose  of  finding  out  what 
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land  comes  within  s.  60  of  the  Prison  Act,  1877.    The  only  ques-  ^  1882 
tion  which  we  have  to  determine  is  this,  whether  the  land  in  PbisohCov- 
•dispute  has  been  transferred  to  and  is  now  vested  in  the  Prison    "^^^^^"^ 
Commissioners,  who  are  respondents  here.    Sect.  60  does  not  vest  ^^  of  the 
tinything  in  them,  it  only  gives  a  new  definition  of  prison,  en-  Hioduesex. 
larging  the  definition  of  *'  prison ''  contained  in  the  previous  Act.     Brett,  lj. 
The  section  which  we  have  to  look  to  is  s.  48  of  the  Prison  Act, 
1877,  and  that  vests  in  the  Prison  Commissioners  the  prison  and 
*'  the  site  and  land  belonging  thereto."    If  the  construction  put 
upon  s.  60,  and  the  facts  found  by  the  Lord  Chief  Justice  are 
right,  imder  the  term  "  prison ;"  the  land  will  vest  in  the  Prison 
-Commissioners,  but  it  is  not  necessary  to  decide  that  question. 
By  s.  48,  besides  the  legal  estate  in  every  prison  to  which  this 
Act  applies,  the  site  and  land  belonging  thereto  are  vested  in  the 
•commissioners,  and  in  my  opinion  it  must  be  held  that  this  is 
'*  land  belonging "  to  the  prison.     The  land  spoken  of  in  this 
section  must  mean  land  not  coming  within  the  definition  of 
^*  prison,"  but  belonging  to  it  for  the  purposes  of  the  prison.    This 
land  was  bought  by  the  justices  and  conveyed  to  a  trustee  for  the 
purposes  of  the  Prison  Act,  1865.    It  must,  in  my  opinion,  if  it 
is  not  land  which  comes  under  the  definition  of  ^*  prison,"  be  land 
belonging  to  the  prison  within  the  meaning  of  s.  48,  and  there- 
fore must,  in  my  opinion,  pass  to  and  be  vested  in  the  Prison 

Oommissioners. 

Judgment  affirmed. 

Solicitors  for  plaintiffs:  Hare  db  FeO,  far  the  Solieitar  to  the 
ITreaewry. 

Solicitors  for  defendant :  Nieholeen  &  Herbert. 

J.  E.  H. 
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.1882        THE  LOCAL  BOARD  FOR  THE  DISTRICT  OF  BBXLBY  v.  THE  WEST 
May  22.  KENT  MAIN  SEWERAGE  BOARD. 

Weai  Kent  Main  Sewerage  Act,  38  <fc  39  Vid.  c  dxiii.—Con$iruMm  ^t.  93— 
ArbitraHon — Submiseion — Jurisdiction  of  High  Court 

The  West  Kent  Sewerage  Board  is  inoorporated  by  a  local  Act  of  38  &  39* 
Vict  c  dxiii.,  and  by  s.  93  it  is  enacted  tbat,  if  any  difference  arises  between  the 
board  on  the  one  hand  and  any  constitnted  authority  or  person  on  the  other 
hand,  or  between  any  two  or  more  constitnted  authorities,  or  between  any  oon- 
stitnted  authority  and  any  parish  or  person,  respecting  any  assessment  of  a  main 
sewer  rate,  or  any  determination  of  the  board,  or  any  controversy  or  other  matter 
under  the  Act,  the  same  shall  by  virtue  of  the  Act  stand  referred  for  decision  to 
the  Local  Government  Board,  whose  decision  thereon  and  respecting  the  costs  of 
the  reference  shall  be  final  and  binding. 

A  dispute  having  arisen  between  the  West  Kent  Sewerage  Board  and  the 
Bezley  Local  Board  respecting  a  claim  made  by  the  local  board  against  the  sewer- 
age board  for  compensation  for  damage  done  to  the  highways,  &c.,  of  the  district, 
the  disputants,  with  the  consent  of  the  Local  Government  Board,  stated  a  case 
for  the  opinion  of  this  Court : — 

JBeld^  that  it  was  not  competent  to  them  to  do  so,  the  Local  Government 
Board  being  by  s.  93  constituted  the  tribunal  whose  decision  on  the  matter  was 
to  be  final  and  binding,  and  this  not  bdng  a  submission  to  arbitration  within  s.  5 
of  the  Common  Law  Procedure  Act,  1854. 

Case  stated  by  the  Bexley  Local  Board  and  the  West  Kent 
Sewerage  Board,  with  the  assent  and  sealed  with  the  seal  of  the 
Local  Government  Board,  for  the  opinion  of  this  Coart  :-^ 

1.  The  local  board  for  the  district  of  Bexley,  under  and  by 
virtne  of  the  local  government  Acts  and  the  Public  Health  Act  of 
1875  (38  &  39  Vict.  c.  55),  are  surveyors  of  the  high  roads  in  and 
for  the  district  of  Bexley. 

2.  The  West  Kent  Main  Sewerage  Board  are  incorporated 
under  and  by  virtue  of  an  Act  of  Parliament,  38  &  39  Vict, 
c.  clxiii.,  intituled  **  An  Act  for  making  better  provision  for  the 
sewerage  by  means  of  main  sewers  of  parts  of  the  lathe  of  Sntton- 
at-Hone,  in  the  county  of  Kent,"  for  the  purpose  of  constructing  a. 
sewer  and  other  drainage  works  in  (amongst  others)  the  parish  of 
Bexley. 

3.  By  8.  8  of  that  Act  it  is  enacted  that  "  the  board,  in  making 
their  sewers  and  filtering  bed  may  from  time  to  time,  as  far  as 
they  find  it  necessary  or  convenient  for  effecting  the  objects  of  the 
works,  break  up,  cross  over  or  under,  or  stop  up  temporarily  or 
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permanently,  any  street,  highway,  path,  sewer,  drain,  creek,  and       1882 
watercourse,  and  any  pipe  or  tube  for  water,  gas,  telegraph,  or     Bkzlkt 
other  purposes,  doing  as  little  damage  as  may  be,  and  making         ,^   ^^ 
compensation  for  any  damage  done."  ^"^  ^"^^ 

4.  The  local  board  having  made  a  claim  against  the  sewerage      Board. 
board  for  compensation  under  the  last-mentioned  section,  the 
sewerage  board  disputed  their  liability  to  pay  any  such  compensa- 
tion, and  under  the  provisions  of  s.  93  of  the  Act  (1)  the  matters 

in  difference  stand  referred  to  the  Local  Government  Board. 

5.  During  the  course  of  the  reference  evidence  was  given  on 
behalf  of  the  local  board  in  support  of  certain  heads  of  their  claim 
which  the  sewerage  board  disputed  their  liability  to  pay  even  if 
the  evidence  was  well  founded. 

The  case  then  set  out  the  disputed  heads  of  claim. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
sewerage  board  were  liable  to  pay  compensation  to  the  local  board 
for  any  and  what  part  of  the  damage  claimed,  under  any  and 
which  of  the  heads  therein  mentioned. 

H.  21  Atkinaanj  for  the  plaintiffs. 

[Manistt,  J.  What  power  has  the  Local  Government  Board 
to  state  this  case  ?  They  are  by  s.  93  of  88  &  39  Vict,  c  cxliii., 
constituted  the  tribunal  by  which  these  disputes  are  to  be  heard 
and  finally  decided.] 

The  Local  Government  Board,  like  any  other  arbitrators,  may 
state  a  case  for  the  opinion  of  the  Court  under  the  5th  section  of 
the  Common  Law  Procedure  Act,  1854. 

[Manistt,  J.  I  very  much  doubt  that.  That  section  applies 
only  to  compulsory  references  under  the  Act  or  to  references  by 

(1)  Sect  93  enacts  that,  **  Except  sons  or  person,  respecting  any  assess- 
as  in  this  Act  expressly  otherwise  pro-  ment  of  a  main  sewer  rate,  or  any 
vided,  if  at  any  time  any  difference  injunction,  notice,  or  any  determination 
arises  between  the  board  on  the  one  of  the  board,  or  any  controversy  or 
hand  and  any  constituent  authority  or  other  matter  under  this  Act,  the  same 
authorities  or  persons  or  person  on  the  shall  by  virtue  of  this  Act  stand  re- 
other  hand,  or  between  any  two  or  ferred  for  decision  to  the  Local  Qovem- 
more  constituent  authorities,  or  be*  ment  Board,  whose  decision  thereon 
tween  any  constituent  authority  and  and  respecting  the  costs  of  the  reference 
any  parish  or  part  of  a  parish  or  per-  shall  be  final  and  binding.*' 

?0  2  2 
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1888       consent  of  parties  where  the  submission  is  or  may  be  made  a  role 
Bkzlit     of  Oonrt.] 
LocAL^BoABD     g^^^  g  j^^  Y^^^  j^^j^  ^  apply  to  references  nnder  the  Lands 

West  kwr  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18 :  In  re  Dare 
Board.  VaUetf  By.  Co.  (1) ;  In  re  Harper  (2) ;  Bhodea  v.  Airedale  Drain- 
age  Oammiseionera,  (3)  This  last  case,  if  it  does  not  overrule,  is 
inconsistent  with,  In  re  Dare  Valley  By  Co.  (1) 

[Watkik  Williams,  J.  Under  the  Lands  Glauses  Consoli- 
dation Act  the  reference  is  voluntary.  But  under  this  Act  the 
authority  of  the  Local  Government  Board  does  not  arise  by 
consent  of  the  parties. 

Makistt,  J.  Sect.  25  of  the  Lands  Clauses  Consolidation  Act, 
1845,  expressly  says  that  the  appointment  of  the  arbitrator  is  to 
be  ^  deemed  a  submission  to  arbitration  on  the  part  of  the  party 
by  whom  the  appointment  shall  be  made."] 

Bray,  for  the  defendants.  Both  parties  are  desirous  of  having 
the  decision  of  the  Court.  This  is  a  reference  to  arbitration  under 
a  private  Act  of  Parliament^  and  therefore  a  submission  by  agree- 
ment. 

Manistt,  J.  I  am  of  opinion  that  there  is  no  power  to  state  a 
special  case  under  this  Act  The  case  is  stated  by  two  boards, 
the  Bexley  Local  Board  and  the  West  Eent  Sewerage  Board,  with 
the  assent  of  the  Local  Government  Board  testified  by  their  affix- 
ing their  seal  to  it  Sect  93  of  38  &  39  Vict  c.  clxiii,  enacts 
that,  except  as  in  this  Act  expressly  otherwise  provided,  if  at  any 
time  any  difference  arises  between  the  board  (that  is,  the  board 
incorporated  under  that  Act,)  on  the  one  hand  and  any  constituent 
authority  or  person  on  the  other  hand,  or  between  any  two  or 
more  constituent  authorities,  or  between  any  constituent  authority 
and  any  parish  or  person  respecting  any  assessments  of  a  main 
sewerage  rate,  or  any  determination  of  the  board,  or  any  con- 
troversy or  other  matter  under  this  Act,  the  same  shall  by  virtue 
of  this  Act  stand  referred  for  decision  to  the  Local  Grovemment 
Board,  whose  decision  thereon  and  respecting  the  costs  of  the 
reference  shall  be  fiinal  and  binding.    The  intention  of  the  enact- 

(1)  Law  Bep.  i  Oh.  654.  <2}  Iaw  B«p.  16  Bq.  539. 

(8)  1  a  P.  P.  860, 408. 
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ment  was  to  SToid  the  litigation  and  delay  of  proceedings  before        1S82 
the  ordinary  tribunals  of  the  country,  and  to  make  the  Local     bezlkt 
Qoyemment  Board,  which  has  the  means  of  calling  to  its  aid  the  ^^^^^^^^^^ 
highest  legal  talent,  the  tribunal  to  deal  with  all  questions  arising  ^"^  ^^'^ 
under  the  Act»  except  those  which  are  expressly  excepted.    I      isoard. 
think  we  should  be  defeating  that  yery  salutary  object,  and  making 
ourselves  mere  assessors  to  the  Local  Government  Board,  if  we 
were  to  entertain  this  case.     If  the  Board  should  exceed  its  juris- 
diction, the  remedy  is  by  prohibition,  and  not  by  special  case. 
JShodes  v.  Airedale  Drainage  Commmianers  (1)  seems  to  have 
been  in  a  measure  overruled  by  the  Lords  Justices  on  appeal  (2)  : 
but  the  ground  of  the  decision  in  the  Court  of  Appeal  seems 
necessarily  to  lead  to  the  conclusion  that  this  is  not  a  submission 
to  arbitration  within  the  meaning  of  the  Common  Law  Pro- 
cedure Act,  1854.    The  board  has  power  to  finally  conclude  the 
matter :  we  have  not. 

Watkin  Williams,  J.  I  am  of  the  same  opinion ;  and  my 
reasons  are  shortly  these.  Disputes  having  arisen  between  the 
local  board  of  Bexley  and  the  West  Kent  Sewerage  Board  as  to 
a  claim  made  by  the  local  board  against  the  sewerage  board  for 
compensation  for  damage  done  by  them  to  the  highways  of  the 
district,  both  parties  desire  this  Court  to  entertain  the  question 
upon  a  special  pase  stated  by  them  and  sealed  with  the  seal  of  the 
Local  Grovemment  Board.  Now,  the  only  authority  the  Court  has 
to  entertain  a  case  so  stated  is  derived  from  s.  5  of  the  Common 
Law  Procedure  Act,  1854,  where  there  has  been  a  compulsory 
reference  under  that  Act  or  a  reference  by  consent  of  parties 
where  the  submission  is  or  may  be  made  a  rule  of  a  superior 
Court  It  appears  to  me  that  this  is  neither  in  words  nor  in  sub- 
stance or  sense  a  reference  by  consent  of  parties  where  the  sub- 
mission can  be  made  a  rule  of  court.  The  93rd  section  of  38  &  39 
Vict.  c.  dxiii.  provides  that  in  case  of  disputes  like  the  present 
the  matter  shall  by  virtue  of  the  Act  stand  referred  to  the  Local 
(Tovemment  Board  for  decision,  and  that  their  decision  thereon 
shall  be  final  and  binding.  This  is  therefore  a  special  tribunal 
selected  by  the  legislature  to  determine  certain  differences,  with 
(1)  1  C.  P.  D.  380;  and  lee  Law  Rep.  90.  P.  508.  (2)  1  0.  P.  D.  402. 
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1882        a  view  to  avoid  the  raislDg  of  technical  objections  and  the  con- 

BixLET     sequent  delays  of  an  ordinary  reference  to  arbitration.  If  we  were 

^^^».^^"^  to  entertain  this  case,  we  should  be  inviting  consequences  which 

West  Kent  the  legislature  neyer  contemplated.     I  further  think  that  the 

Sewebage  "^  ^  1  ,  1         T        . 

BoABD.  mode  of  stating  this  special  case  is  most  objectionable.  It  raises 
a  number  of  abstract  questions  without  affording  the  Court  any 
means  of  dealing  with  them.  It  is  enough,  however^  to  say  that 
this  is  not  a  reference  within  the  Common  Law  Procedure  Act» 
1854,  and  therefore  we  decline  to  entertain  it. 

Case  dimnissed. 

Solicitor  for  plaintiffs :  Sidney  Mattheu?8. 
Solicitors  for  defendants :  May,  Sykes,  &  Batten. 

J.  8. 


J^^^'  THE  QUEEN  v.  THE  OOOKHAM  UNION. 

Poor  Lau)^2i  A  26  Vict.  c.  66,  «.  Z-^"* Dtmiion'*  qf  Wift  hy  her  Hwiband^ 
Set&ement  hy  Jiesidenco— Misconduct  qf  Wift. 

By  24  &  26  Vict  c.  66,  b.  8,  **  where  a  married  woman  shall  have  heen  or  shall 
be  deserted^by  her  husband,  and  shall  after  his  desertion  reside  for  three  years  in 
such  a  manner  as  would  if  she  were  a  widow  render  her  exempt  from  removal,  she 
shall  not  be  liable  to  be  removed  from  the  parish  wherein  she  shall  be  resident, 
unless  her  husband  return  to  cohabit  with  her.** 

One  night  in  June,  1878,  the  pauper,  a  married  woman,  who  had  been  drinking 
at  a  public-house  with  a  man  named  Wyatt,  with  whom  her  husband  reasonably 
suspected  her  of  too  much  intimacy,  came  home  the  worse  for  drink  and  found  the 
door  of  her  hdsband*s  house  locked.  She  forced  her  way  in ;  and  in  the  morning, 
after  some  words,  her  husband  threatened  to  lock  her  in.  He  then  went  oat  to 
his  work,  and  when  he  came  back  he  found  his  wife  absent,  and  that  part  of  bis 
furniture  and  clothes  bad  been,  carried  away.  The  pauper  took  a  room  elsewhere^ 
and  shortly  afterwards  went  away  with  Wyatt,  with  whom  she  lived  in  adultery 
until  his  death  in  1879.  After  Wyatt*s  death,  the  pauper  wrote  to  her  husband 
asking  him  to  receive  her  back.  He  took  no  notice  of  her  letter,  and  if  she  had 
gone  back  to  him  he  would  not  have  received  her. 

In  August,  1881,  she  became  chargeable  to  the  parish  of  Liverpool  as  a  pauper 
lunatic,  and  an  order  of  justices  was  made  for  her  removal  to  her  husband's  parish, 
which  order  was  confirmed  by  the  quarter  sessions.  Upon  appeal  against  the 
last-mentioned  order : — 

EM^  that  the  above  facts  disclosed  no  reasonable  evidence  of  desertion  of  the 
wife  by  the  husband,  within  the  statute. 

Beg.  V.  Maidatone  Union  (6  Q.  B.  D.  31)  distinguished. 

Case  stated  by  the  quarter  sessions  of  l^ancashire,  dismissing 


VOL.  IX.  QtJEEirS  BENCH  DIVISION.  523 

an  appeal  from  an  order  of  justices  adjudging  the  settlement  of  1882 

Sarah  Cook,  a  pauper  lunatic,  to  be  in  the  Cookham  TTnion,  in  the  thb  Qcmr 

-county  of  Berks :—  CooILm 

1.  In  August,  1881,  Sarah  Cook,  being  found  a  pauper  lunatic  Uxiov. 
within  the  parish  of  Liverpool,  and  not  having  acquired  a  settle- 
ment in  or  a  status  of  irremovability  from  such  parish,  was,  on  the 

'Gth  of  August,  1881,  pursuant  to  statute  sent  from  the  parish  of 
Liverpool  to  the  public  lunatic  asylum  of  the  county  of  Lancaster ; 
and  on  the  5th  of  November,  1881,  an  order  was  made  by  two 
justices  of  Lancashire  adjudging  the  settlement  of  Sarah  Cook  to 
be  in  Cookham,  the  appellants'  union. 

2.  Notice  of  appeal  against  this  order  was  duly  given. 

3.  Sarah  Cook  was  maintained  in  the  asylum  at  the  expense  of 
the  select  vestry  of  Liverpool  until  the  end  of  October,  1881,  when 
she  was  discharged  cured. 

4  The  pauper  lunatic  was  married  to  William  Cook  (who  is 
now  living)  on  the  23rd  of  May,  1859.  They  lived  together 
until  the  16th  of  June,  1873,  on  which  date  they  ceased  cohabi- 
tation under  circumstances  hereinafter  set  out,  and  have  never 
Tesumed  it 

5.  The  pauper  subsequently  resided  in  the  appellants'  union 
from  the  year  1878  until  the  year  1880,  for  such  length  of  time 
4ind  under  such  circumstances  as  would  (if  she  were  at  and 
between  the  dates  aforesaid  a  single  woman,  or  a  deserted  wire 
within  the  meaning  of  the  statutes  relating  to  the  settlement  and 
relief  of  the  poor,)  have  given  her  a  settlement  in  the  appellants' 
union. 

6.  The  respondents  contended  and  the  appellants  denied  that 
ISarah  Cook  was,  within  the  meaning  of  the  statutes  aforesaid  and 
for  poor  law  purposes,  a  deserted  wife,  and  had  acquired  a  settle- 
ment in  the  appellants'  union. 

7.  The  parties  were  unable  to  agree  upon  a  statement  of  the 
-facts  and  circumstances  of  the  cessation  of  cohabitation  between 
the  pauper  and  her  husband ;  and  it  was  therefore  agreed  between 
them  that  the  evidence  of  the  pauper  and  her  husband  should  be 
lieard  by  the  quarter  sessions,  the  respondents  undertaking  for 
this  purpose  to  produce  the  husband  and  wife  for  examination  in 
<courc. 
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1882  8.  The  hnsband  and  wife  were  so  called  and  examined  and  cross- 


Tbb  Quekn  examined  before  the  quarter  sessions,  and  the  court  of  quarter 
Coo^Av  sessions  found  that  the  state  of  things  disclosed  hj  the  evidence 
Union,  constituted  a  legal  desertion^  considering  the  case  to  be  governed 
by  Beg.  \.  Maidstone  Union  {1),  and  ordered  that  the  appeal  be  dis- 
missed with  costs;  but,  as  it  turned  upon  a  legal  question,  the 
court  granted  a  case  for  the  opinion  of  this  Court. 

9.  The  shorthand  notes  of  the  evidence  (which  was  the  only 
evidence  before  the  quarter  sessions,  all  other  matters  bein^ 
admitted,)  were  annexed  to  and  to  be  taken  as  part  of  th& 
case. 

The  questions  for  the  opinion  of  the  Court  were, — ^whether  or 
not  in  point  of  law  it  was  competent  for  the  court  of  quarter 
sessions,  upon  and  drawing  the  proper  inferences  from  the  evi- 
dence adduced,  to  find  that  Sarah  Cook  was  within  the  meaning 
of  the  statutes  aforesaid  and  for  poor-law  purposes  a  '^  deserted 
wife,*'  and  had  acquired  a  settlement  in  the  appellants'  union,  or 
whether  the  court  of  quarter  sessions,  upon  and  drawing  the 
proper  inferences  from  the  evidence  adduced,  were  bound  to  find 
that  Sarah  Cook  was  not  within  the  meaning  and  for  the  pnrposea^ 
aforesaid  a  deserted  wife,  and  had  not  acquired  such  settlement; 
and  whether  the  court  did  draw  the  proper  inferences  from  the 
evidence. 

If  it  was  not  competent  for  the  court  of  quarter  sessions  to  find 
in  the  affirmative,  and  if  they  did  not  draw  the  proper  inferences,, 
and  improperly  dismissed  the  appeal,  the  order  of  the  quarter 
sessions  was  to  be  quashed ;  if  otherwise,  to  be  affirmed. 

The  Court  was  to  be  at  liberty  to  consider  and  deal  with  the 
evidence,  and  to  draw  all  inferences  therefrom  which  the  court 
of  quarter  sessions  ought  to  have  done. 

The  evidence  was  in  substance  as  follows : — 

Sarah  Cook.  I  was  married  to  William  Cook  at  Barrow-upon-Homber  on  the 
28rd  of  May,  1859.  I  lived  with  him  until  June,  1873,  in  a  house  at  Chelsea.. 
At  that  time  we  had  a  quarrel  about  a  woman  named  Glegg,  a  dressmaker.  I 
took  to  drink.  My  husband  accused  me  of  behaving  wrong  with  a  man  named 
Wyatt,  a  shoemaker ;  but  my  husband  did  wrong  first  One  night  in  June, 
1873,  we  had  a  quarrel  about  this  woman  and  that  man.    He  did  not  want  to  let 


(1)  o  Q.  B.  D.  31. 
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me  in ;  but  I  forced  the  door  open.    I  did  not  go  to  bed  that  night    In  the        1882 
morning,  when  my  husband  was  going  to  his  work,  he  said  he  would  lock  me  in. 
I  said  I  would  knock  the  door  out  if  he  locked  me  in.    During  the  time  my  ^^^^ 

husband  was  at  work,  I  took  part  of  the  things  (furniture)  away,  about  half  of  Gookhak 
them.  I  took  a  room  and  put  them  in  it.  Before  my  husband  left  in  the  mom-  Union. 
ing  to  go  to  his  work,  he  said  he  would  leave  me.  I  lived  in  lodgings  about  a 
fortnight  At  the  end  of  that  time  I  went  away  with  Wyatt^  and  we  afterwards 
lived  together  in  Oodkham  union,  at  a  place  called  Dolman's  Buildings ;  and  I 
continued  to  live  with  him  as  his  wife  until  his  death,  in  1879.  After  Wyatt*s 
death  I  wrote  a  letter  to  my  husband  asking  him  to  receive  me  back,  and  pro- 
mising, if  he  would  do  so,  that  the  one  failing  I  used  to  cherish, — ^viz.  the  love  of 
drink, — would  never  occur  again.  I  never  got  an  answer  to  that  letter.  After 
that,  I  took  a  situation  at  Mudenhead,  where  I  stayed  about  six  months.  I 
then  made  my  way  to  Liverpool.  I  have  never  received  any  assistance  from  my 
husband  from  that  time. 

On  cross-examination  she  said,— >I  have  never  communicated  with  my 
husband  in  any  way  since  1879.  I  left  him  of  my  own  accord,  under  the 
circumstances  I  have  stated.  I  went  to  live  with  Wyatt  about  a  fortnight  after 
that.    I  had  never  written  to  my  husband  before  1879. 

William  Cook.  I  was  married  to  the  last  witness  in  1859  at  Barrow-upon- 
Humber,  I  received  the  letter  referred  to  in  November,  1879.  I  never  answered 
it  In  June,  1873,  my  wife  and  I  were  not  living  comfortably  together.  She 
had  Men  into  drunken  habits ;  and  there  was  a  man  named  Wyatt,  a  shoe- 
maker in  the  neighbourhood,  she  was  in  company  with  very  ofteni  I  was  very 
much  annoyed  at  that  On  the  night  of  the  16th  of  June,  1873, 1  came  home 
and  found  her  absent  I  went  to  look  for  her,  and  found  her  drinking  with 
Wyatt  in  a  public-house.  I  told  her  that  if  she  liked  that  man  better  than  me 
she  had  better  take  him.  I  then  went  home.  My  wife  came  after  me.  I  said 
nothing  that  night.  In  the  morning,  before  I  went  to  work,  I  spoke  to  my  wife 
about  her  conduct  I  said  she  had  better  stay  there  until  I  came  home.  She 
said  she  would  be  gone  before  I  came  home.  When  I  came  home  she  was  gone, 
taking  part  of  the  furniture  and  some  of  my  clothes.  I  said  she  had  better  give 
the  houde  up,  as  it  was  impossible  to  do  anything  for  her.  I  had  said  the  same 
thing  to  her  several  times  when  I  tried  to  persuade  her  to  leave  off  drinking  and 
stay  at  home  and  look  after  home.  When  I  found  she  had  gone,  I  took  no  steps 
to  find  her,  or  try  to  bring  her  back.  I  never  saw  her  afterwards  until  just  now. 
I  went  to  a  sister  of  my  wife's  to  live.  It  was  five  years  afterwards  before  I 
went  to  live  with  the  woman  Clegg,  and  have  lived  with  her  since  as  man 
and  wife.  I  have  a  child  by  this  woman  seven  years  old.  I  did  not  inquire 
after  my  wife,  because  I  did  not  want  her  back.  I  took  her  back  once  before. 
In  answer  to  the  question,  "Supposing  she  had  gone  back,  would  you  have 
received  her?**  the  witness  answered,  ''Never,  sir,  never  no  more.  I  think  I 
have  done  welL" 

On  crossrOTami nation,  he  said :  I  tdok  my  wife  back  once  before.  She  went 
away  of  her  own  accord  at  that  time.  I  said  nothing  to  her  to  turn  her  out.  I 
said,  if  the  house  was  not  good  enough  for  her,  she  had  better  leave  it  She  also 
went  of  her  own  accord  the  second  time.  I  left  her  in  the  house  in  the  mornings 
and  when  I  came  back  from  my  work  I  found  she  was  gone :  she  went  between 
breakfast  and  dinner-time.    I  did  not  from  1873  till  1879  know  at  all  where  she 
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18R2         was;  neither  did  her  fiister.    1  was  working  at  the  same  place  nntil  1B77,  when 

~Z~~ the  people  failed.    I  then  went  to  the  country.    That  was  the  place  where  my 

w^^B^    wife  addressed  the  letter  to  me  in  1879.    She  could  have  found  me  at  any  time. 
CooKHAx        Be-ezamined.    If  she  had  found  me  I  would  not  have  taken  her  hack* 
UmoN. 

At  the  close  of  the  evidenoei  and  after  hearing  counsely  the 

chairman  said, — '^  The  court  is  not  unaminous  in  this  case :  but 

we  have  determined  by  a  majority  that  the  state  of  things  which 

has  appeared  in  evidence  constitutes  a  legal  desertion  of  the  wife, 

and  consequently  the  appeal  must  be  dismissed  and  the  order 

confirmed.    We  think  the  case  comes  sufficiently  near  that  of  the 

Maidstone  Union  (1)  to  be  governed  by  it;  but,  seeing  that  there 

is  considerable  legal  difficulty  in  the  case,  we  are  prepared  to 

grant  a  case." 

Laneadetf  for  the  respondents.  The  question  is  whether  the 
pauper  has  been  deserted  by  her  husband,  within  the  meaning  of 
24  &  25  Vict.  c.  55,  s.  3.  (2)  That  is  a  question  of  fact;  and,  if 
there  was  any  evidence  which  ought  to  have  been  submitted  to  a 
jury,  the  justices  have  decided  it  The  words  of  the  statute  have 
received  a  judicial  construction  in  Beg.  v.  Maidstone  Union.  (3) 
Cockburn,  C.J.,  says:  ''The  husband,  having  discovered  that  his 
wife  had  repeatedly  been  guilty  of  adultery,  ordered  her  to  leaye 
his  house.  She  did  so,  and  resided  apart  from  him.  Now,  I 
cannot  think  that  such  a  residence  can  be  considered  a  coDstructive 
residence  witli  her  husband.  Did  she,  then,  reside  apart  from 
him  under  circumstances  of  desertion  ?  I  think  we  most  hold 
that  she  did.  There  was  perhaps  no  desertion  in  the  ordinary 
acceptation  of  the  word ;  but  the  statute  must  be  taken  to  meau 
tbaty  where  the  husband  permanently  gives  up  the  society  of  his 
wife,  and  continues  to  live  in  a  different  place  apart  from  her,  she 
shall  be  looked  upon  as  a  different  person  from  what  she  would 
otherwise  be,  for,  she  resides  where  she  does  for  her  own  and  not 
for  any  marital  purpose.  In  the  construction  of  the  section  it  is 
immaterial  whether  the  husband  is  misconducting  himselfi  or 

(1)  Beg.  v.,  Maidstone  Unions  5  Q.  as  would  if  she  were  a  widow  render 
B.  D.  31.  her  exempt  from  removal,  she  shall  not 

(2)  '*  Where  a  married  woman  shall  be  liable  to  be  removed  from  the  parish 
have  been  or  shall  be  deserted  by  her  wherein  she  shall  be  resident,  unless 
husband,  and  shall  after  his  desertion  her  husband  retum  to  cohabit  with  her.** 
reside  for  three  years  in  such  a  manner         (3)  5  Q.  B.  D.  31. 
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whether  he  leaves  her  in  consequence  of  her  miscondact.  His 
residence  is  no  longer  connected  with  hers.** 

[Fdbld,  J.  There  the  hosband  sent  his  wife  away.  Bat,  what 
evidence  is  there  here  to  shew  that  the  husband  deserted  his 
wife?] 

What  occurred  in  June,  1873,  shews  that  he  intended  to  desert 
her. 

[Field,  J.    How  is ''  desertion  "  to  be  defined  ?] 

A  wilful  absentiug  himself  from  the  society  of  his  wife,  coupled 
with  an  intention  on  the  part  of  the  husband  to  continue  to 
live  apart,  in  spite  of  her  wish,  and  without  any  intention  to 
return  to  cohabitation :  Thompson  v.  Thompson  (1) ;  TecUman  v. 
Teatman.  (2) 

MeConneU,  contr&i  was  not  called  upon. 


1882 
Tub  Quxem 

V, 
CoOKHAX 

Union. 


Field,  J.  In  this  case  I  have  come  to  the  conclusion  that  we 
must  answer  the  question  which  has  been  put  to  us, — that  is  to 
say,  that  part  which  asks  us  "  whether  or  not  in  point  of  law  it 
was  competent  for  the  court  of  quarter  sessions,  upon  and  drawing 
the  proper  inferences  from  the  evidence  adduced,  to  find  that 
Sarah  Cook  was  within  the  meaning  of  the  statutes  and  for  poor- 
law  purposes  a  deserted  wife,  and  had  acquired  a  settlement  in 
the  appellants'  union," — in  the  negative. 

I  quite  agree  with  Mr.  Lancaster  that  it  is  not  for  us  to  draw 
the  inferences  of  fact  which  the  sessions  ought  to  have  drawn,  and 
that,  if  there  is  evidence  on  both  sides,  and  the  sessions  have  found 
in  accordance  with  their  view  of  the  weight  of  the  evidence,  it  is 
not  for  us  to  reverse  their  finding  or  to  interfere  in  any  way  with 
it  If  there  was  any  reasonable  evidence  here  that  the  husband 
had  within  the  meaning  of  the  Act  deserted  his  wife,  we  should  be 
bound  to  affirm  their  decision.  But  I  am  of  opinion  that  there  was 
no  reasonable  evidence  that  he  did  so  desert  her.  The  object  of 
the  Act  is  this,  that,  where  a  husband  has  by  his  desertion  of  her 
reduced  the  wife  to  the  condition  of  a  feme  sole,  she  shall  not 
be  deprived  of  the  advantage  of  gaining  a  settlement  as  a  feme 
sole,  or  be  liable  to  be  removed  to  the  place  of  settlement  of  a 
husband  who  has  treated  her  in  that  way.  That  being  the 
(1)  27  L.  J.  (P.  &  M.)  66.  (2)  Law  Rep.  1  P.  &  D.  489. 
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1882  evident  policy  of  the  Act,  let  us  see  wliat  language  the  legislature 
Tbb  Queex  bas  used  to  carry  out  that  object.  The  words  of  the  section  are, 
OooxBAM  '^  where  a  married  woman  shall  have  been  or  shall  be  deserted  by 
Union.  }^q].  husband,  and  shall  after  his  desertion  reside  for  three  years  in 
Field,  J.  such  a  manner  as  would  if  she  were  a  widow  render  her  exempt 
from  removal,  she  shall  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident,  unless  her  husband  return  to 
cohabit  with  her."  The  word  "  desertion  "  is  to  be  found  in  Acts 
of  Parliament  wholly  unconnected  with  the  poor-law ;  for  instance, 
in  the  Divorce  Act,  20  &  21  Vict  c.  85,  s.  16 ;  and  there  it  has 
received  a  judicial  interpretation,  as  in  Thompson  v.  TTunnpson  (1), — 
'^  If  the  husband  wilfully  absents  himself  from  the  society  of  his 
wife  in  spite  of  her  wish."  With  that  definition  as  applied  to 
the  subject  there  under  discussion  I  cordially  agree;  but  I 
by  no  means  say  that  it  can  be  applied  in  its  entirety  to  this 
Act ;  for  I  agree  with  Mr.  Lancaster  that  desertion  in  an  Act  of 
Parliament  relating  to  separation  and  divorce  is  not  necessarily 
applicable  to  desertion  in  an  Act  relating  to  the  management  of 
the  poor.  The  language  of  every  statute  must  be  read  according 
to  its  subject-matter.  Nevertheless,  I  feel  some  difficulty  in  giving 
the  word  desertion  here  a  better  interpretation  than  that  given  to 
it  by  the  Judge  Ordinary  in  Thompson  v.  Thompson.  (1)  I  asked  the 
learned  counsel  in  the  course  of  his  argument  if  he  could  furnish 
me  with  one  which  would  be  more  satisfactory.  The  answer  he 
gave  me  was  this, —  **  Living  separate  and  apart,  coupled  with  an 
intention  on  the  part  of  the  husband  to  continue  separate^  what- 
ever might  be  the  wish  of  the  wife."  I  must  confess  I  was 
not  satisfied  with  that  definition.  I  agi-ee  again  with  Mr.  Lan- 
caster that  you  may  infer  desertion  from  certain  acts  in  one  case 
which  in  another  would  not  justify  the  same  inference.  Now, 
what  are  the  acts  and  circumstances  from  which  it  is  sought  ta 
infer  desertion  here.  The  parties,  it  seems,  were  living  a  life  of 
discomfort,  with  constant  bickerings:  and  there  seems  to  have 
been  immoral  conduct  on  both  sides.  One  night,  in  June,  1873, 
the  wife,  who  had  been  drinking  at  a  public-house  with  another 
man,  with  whom  her  husband  reasonably  suspected  her  of  too 
much  intimacy,  came  home  the  worse  for  drink,  and  found  the 
(1)  27  L.  J.  (P.  A;  M.)  65. 
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door  locked.  She  foroed  her  way  in ;  and,  in  the  morning,  after 
«ome  words,  her  husband  threatened  to  lock  her  in.  He  then 
went  out  to  his  work,  and  when  he  came  back  he  found  his  wife 
absent,  and  that  part  of  his  furniture  and  clothes  had  been 
carried  away.  The  wife  took  a  room  elsewhere,  and  then  went 
away  with  her  paramour,  Wyatt,  with  whom  she  lived  in  adultery 
until  his  death  in  1879.  After  Wyatt's  death,  the  wife  wrote  to 
her  husband  asking  him  to  reoeiye  her  back;  and  he  took  no 
notice  of  her  letter.  Under  these  circumstances,  what  is  the 
evidence  of  desertion  by  the  husband  ?  It  is  true,  he  said,  on  his 
cross-examination,  that  he  never  would  have  taken  her  back. 
But  this  is  not  a  question  of  intention :  the  question  is  what  act 
of  the  husband  amounted  in  law  to  a  desertion  of  his  wife.  What 
is  'desertion  ?'  It  must  be  a  leaving  of  somebody  or  something. 
A  sailor  deserts  his  ship;  a  soldier  deserts  his  regiment.  But, 
suppose  a  sailor  goes  on  shore  and  gets  drunk,  and  his  ship  sails 
without  him ;  or,  suppose  a  soldier  outstays  his  leave  for  the  same 
cause^  and  does  not  appear  at  roU-call,  and  in  the  meantime  his 
regiment  is  ordered  off  in  the  middle  of  the  nighty  and  embarks 
fpr  foreign  service  next  day  before  he  can  rejoin  it» — in  either  of 
these  cases,  could  it  be  said  that  the  sailor  deserts  his  ship  or  the 
soldier  his  regiment?  Does,  then,  a  husband  desert  his  wife, 
because,  after  she  has  gone  off  with  another  man  and  continued 
to  cohabit  with  him  for  six  years,  he  declines  to  receive  her  back? 
I  must  confess  I  see  no  reasonable  ground  for  infemug  a  desertion 
of  the  wife  by  the  husband  here,  and  therefore  I  think  the  appeal 
must  be  allowed. 
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Thv  Qunir 

OOOKBAM 

Uniok. 

Field,  J. 


Cave,  J.  I  am  of  the  same  opinion.  The  question  for  the 
sessions  was  whether  the  pauper  had  been  '' deserted"  by  her 
husband.  They  found  that  she  had.  The  question  for  us  is 
whether  there  was  any  reasonable  evidence  to  warrant  that 
finding.  Ordinarily  speaking,  a  husband  may  be  said  to  desert 
his  wife  when  he  absents  himself  from  the  conjugal  home,  and 
abandons  his  wife  without  any  intention  of  returning  to  cohabita- 
tion. In  Beg.  v.  MaidsUme  Union  {\\  the  husband  did  not  absent 
himself  from  the  conjugal  home,  but  turned  his  wife  out  because 

(1)  6  Q.  a  D.  8L 
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1882        she  had  committed  adultery,  and  refused  to  receive  her  back: 
Thb  Queek  ^^d  t^6  Court  held  that  there  had  been  such  a  desertion  of  her 
qq^^^     l»y  him  as  to  bring  the  case  within  24  &  25  Vict  c  55,  s.  3.    Here, 
Ukios.      we  are  asktd  to  go  further  and  to  say  that>  where  the  wife  departs 
Cave.  J.      from  the  conjugal  home  of  her  own  free  will,  and  remains  absent 
for  six  years,  living  a  life  of  profligacy  in  the  meantime,  the 
husband  is  guilty  of  deserting  his  wife.    There  was  abundant  evi- 
dence that  the  wife  deserted  her  husband :   but  I  am  of  opinion 
that  there  was  no  evidence  at  all  that  the  husband  deserted  her. 

Appeal  oMovoei. 

Solicitor  for  appellants:  A.  Scott  Lawnon^  for  B.  A.  Ward, 
Maidenhead. 

Solicitors  for  respondents :  Fidd^  RoMoe^  &  Co.,  for  BeUringer 
&  Cunliffe,  Liverpool. 

J.  S. 


J»fy  7.  [IN  THE  COURT  OP  APPEAL.] 

MASPONS  Y  HERMANO  v.  MILDRED,  GOYENECHE  &  CO. 

Principal  and  Agent — Undisdoaed  Principal — Foreign  Consignor'^Cammiasion 
Agent — Marine  Ineurance^^Pight  to  PoUcy^moneg — Set-off — Privity  of 
Contraxi — Right  to  su&^Co^flict  of  Lawa, 

The  defendants,  an  English  firm,  traded  with  D.,  a  Spanish  shipping  agent  at 
Bavannah.  The  plainlifis,  who  were  Spanish  merchants  at  Havannah,  consigned 
a  cargo  of  goods  to  the  defendants  through  the  agency  of  D.  The  defendants 
knew  that  D.  was  acting  for  a  third  party  who  was  alluded  to  as  the  "  interesado,*^ 
hut  the  name  of  the  plaintiffs  was  not  disclosed. 

The  defendants  effected  an  insurance  in  London  on  the  ship  In  the  name  of 
themselves  and  for  the  henefit  of  all  parties  interested. 

The  ship  having  been  lost,  the  policy-money  was  paid  to  the  defendants,  and 
D.  heing  insolvent,  the  plaintifb  claimed  the  whole  of  the  money  after  deducting 
the  premiums  aud  expenses.  The  defendants  claimed  a  lien  for  the  balance  of 
their  general  account  due  from  D.  :— 

BM^  first,  that  the  questions  must  be  determined  according  to  English  law, 
and  not  according  to  the  law  of  Spain,  the  law  of  Spain  being  material  only  with 
regard  to  the  nature  and  extent  of  the  authority  given  by  the  plaintiffs  to  D. 

Secondly,  that  the  insurance  was  for  the  benefit  of  the  plaintifb,  subject  to 
the  lien  of  the  defendants  and  D.  in  respect  of  the  cargo  consigned  to  the 
defendants. 

Thirdly,  that  there  was  privity  of  contract  between  the  plaintiffs  and  defend- 
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ants,  and  that  the  plaintiffs  had  a  right  of  action  against  the  defendants  for  the 
balance  of  the  policy-moneys. 

Fourthly,  that  the  defendants  had  no  lien  on  the  money,  or  right  of  set-off^  for 
the  balance  of  their  general  accotint  due  from  D. 

The  unsigned  underwriters*  slips  constitute  only  a  provisional  insurance,  not 
binding  in  law  on  the  underwriters ;  and  the  rights  of  the  parties  must  be  deter- 
mined by  the  policies  when  executed. 


1882 


Maspokst 

Uebmako 

«. 

Mildred. 


Appeal  from  a  jadgment  of  Manisty,  J.  The  fietcts  were  as 
follows : — 

The  plaintiffA,  Messrs.  Maspons  y  Hermano,  were  merchants 
carrying  on  business  in  Havannah,  and  the .  defendants,  Messrs. 
Mildred,  Goyeneche  &  Co.,  were  merchants  in  London.  Messrs. 
Demesire  &  Co.  carried  on  business  in  Havannah  as  shipping 
agents,  bankers,  and  importers,  and  were  employed  by  the  plain- 
tiffs to  ship  goods  for  them  to  the  defendants,  for  sale  on  the 
plaintiffs'  account.  The  defendants  knew  Demestre  &  Co.,  and 
corresponded  with  them  and  had  extensiye  dealings  with  them, 
but,  although  the  plaintiffs  knew  who  the  defendants  were,  and 
wished  Demestre  &  Co.  to  employ  them,  the  defendants  knew 
nothing  of  the  plaintiffs,  and  when  the  plaintiffs  sent  goods 
through  Demestre  &  Co.  to  the  defendants  for  sale,  the  goods 
were  sent  in  Demestre  &  Co.'s  name,  and  the  defendants  ac- 
counted to  Demestre  &  Co.  for  them,  and  Demestre  &  Co. 
accounted  to  the  plaintiffs.  On  the  other  hand,  the  defendants 
acted  as  bankers  and  factors  for  Demestre  &  Co.,  and  made 
them  adrances,  upon  the  understanding  and  agreement  that 
Demestre  &  Co.  should  remit  to  the  defendants  cash,  bills,  or 
goods,  to  cover  such  advances.  The  defendants  kept  only  one 
account  with  Demestre  &  Co.,  although  they  sometimes  made 
advances  on  specific  consignments. 

In  July,  1880,  the  plaintiffs  made  arrangements  with  Demestre 
&  Co.  to  forward  to  the  defendants  for  sale  a  cargo  of  tobacco, 
some  samples  of  which  had  been  sent  previously.  Demestre  & 
Co.  accordingly  chartered  the  ship  Baehi  in  their  own  names,  the 
tobacco  was  put  on  board,  the  bills  of  lading  for  it  were  made  out 
in  Demestre  &  Co.'s  name.  The  yessel  was  chartered  to  go  to 
Gibraltar  and  Marseilles.  The  defendants  were  to  sell  the  cargo 
there,  or,  if  desirable,  elsewhere,  and  the  defendants  were  to  insure 
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1882        the  cargo  in  London.    The  correspondence  relating  to  this  trans- 

Habfonst^  action  was  contained  in  the  following  letters  and  telegrams. 

Hkbmano        On  the  19th  of  Jnly,  1880,  the  plaintiflfs  wrote  to  Demestre 

Mildred.    &  Co.  approving  of  their  having  signed  the  charterparty  of  the 

Bachi  for  Gibraltar  and  Marseilles  and  adding  **  In  this  vessel  we 

will  ship,  as  already  informed  you,  about  1500  bales  of  tobacco, 

and  about  550  quintal  cwt.  of  pica  dura  for  both  ports,  which 

shipment  you  will  send  to  the  order  of  Messrs.  Mildred,  Goyen- 

eche  &  Co.,  of  London,  as  usual  on  the  basis  already  stipulated. 

In  the  meantime  you  can  telegraph  your  friends  in  London  to 

open  provisional  policies  of  insurance." 

On  the  24th  of  July,  Demestre  &  Co.  wrote  to  the  defendants, 
and  after  referring  to  some  bales  of  tobacco  which  they  had 
already  shipped  to  them,  by  way  of  trial,  they  added,  ''The 
interesado  has  decided  on  making  the  shipment  which  he  pro- 
posed to  make  previously.  To  that  end  we  have  chartered  the 
Spanish  brig  Baohi  for  Gibraltar  and  Marseilles."  After  stating 
the  amount  of  the  cargo,  they  added,  ''  which  we  are  going  to 
ship  to  your  consignment,  with  bill  of  lading  to  order,  that  you 
may  order  the  reshipment  to  Gibraltar  of  the  whole  or  a  part,  to 
whatever  destination  you  may  judge  most  convenient." 

Before  this  letter  was  received,  namely,  on  the  28th  of  July, 
the  defendants  received  a  telegram  from  Demestre  &  Co. — 
''  Insure  all  risks,  80007.  cargo,  tobacco,  Spanish  schooner  Bachi, 
consigned  to  you."  On  the  29th  of  July  the  defendants  wrote  to 
Demestre  &  Co.  acknowledging  the  receipt  of  this  telegram,  and 
saying  that  they  had  opened  a  provisional  policy  for  the  amount 
mentioned,  ''sailing  on  the  1st  of  August." 

On  the  31st  of  July,  Demestre  &  Co.  wrote  to  the  defendants 
that  they  were  "  despatching  the  Bachi,  which  sails  for  its  desti- 
nation to-morrow,"  and  added  that  they  were  going  to  telegraph 
to  the  defendants  to  insure  the  cargo  for  30007.  more.  A  telegram 
to  that  e£fect  was  received  by  the  defendants  on  the  3rd  of  August 
On  the  3rd  of  August  Demestre  &  Co.  wrote  to  the  plaintiffs 
informing  them  of  what  they  had  done.  On  the  5th  of  August, 
the  defendants  wrote  to  Demestre  &  Co.  telling  them  that  they 
bad  increased  the  insurance  to  11,000Z. 
^he  underwriters'  slips  for  these  two  policies  were  produced  at 
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the  hearing  of  the  appeaL    They  were  nnsigned  and  iinstampedi 
and  dated  the  28th  of  July,  and  the  3rd  of  August 

The  policies  were  not  executed  till  the  18th  of  September. 
They  were  made  out  in  the  name  of  the  defendants  for  the  benefit 
of  all  persons  whom  it  might  concern. 

On  the  7th  of  August  Demestre  &  Co.  wrote  to  the  defendants 
informing  them  that  the  Baehi  did  not  sail  till  the  4th  of  August, 
and  in  this  letter  they  again  referred  to  the  "  interesado." 

The  letter  of  Demestre  &  Co.  to  the  defendants  of  the  24th  of 
July  was  received  by  them  on  the  9th  of  August,  and  was  answered 
by  them  on  the  lOth,  and  Demestre  &  Co.*s  letter  of  the  31st  of 
July  was  receiyed  by  the  defendants  on  the  16th  of  August,  and 
was  answered  by  them  on  the  17tb. 

The  ship  sailed  on  the  4th  of  August,  and  was  lost  on  the  13th 
of  the  same  month,  but  her  loss  was  not  known  to  the  defendants 
until  five  or  six  days  afterwards,  and  was  not  known  to  Demestre 
&  Co.,  or  to  the  plaintiffs,  until  a  day  or  two  later. 

A  few  days  before  the  policy  was  obtained  Demestre  &  Ca 
failed,  and  before  the  underwriters  had  paid  to  the  defendants 
the  amounts  insured  by  the  policies  the  plaintiffs  claimed  to  be 
entitled  to  the  proceeds  of  the  policies,  and  the  defendants  knew 
of  this  claim.  The  defendants  received  firom  the  underwriters 
11,000Z.  in  respect  of  the  policies. 

The  present  action  was  brought  by  the  plaintiffs  to  recover  the 
11,000/.  from  the  defendants  after  deducting  the  premiums  paid 
by  them  on  the  policies  and  what,  if  anything,  Demestre  &  Co. 
might  have  been  entitled  to  deduct  or  set-off  as  against  the 
plaintiffs,  if  Demestre  &  Co.  had  received  the  policy  moneys  and 
remitted  them  to  the  plaintiffs  themselves. 

On  the  other  hand  the  defendants  claimed  to  retain  the  whole 
of  the  policy  moneys  upon  the  ground  that  Demestre  &  Co.  were 
indebted  to  them  in  a  larger  amount  upon  the  general  balance  of 
accounts  between  them. 

The  action  was  tried  before  Manisty,  J.,  and  a  special  jury  in 
London,  and  the  following  are  the  questions  which  the  judge  left 
to  the  jury  and  the  answers  which  they  made  to  them : — 

**  Were  the  goods  which  constituted  the  cargo  in  question  the 
property  of  the  plaintiffs  ?  *'    Answer. — "  Yes." 
you  IX.  2  P  2 
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*'  Were  the  defendants  employed  by  the  plaintiffs  to  sell  the 
goods  in  qnestion  for  them,  and  to  account  to  them  for  the  pro- 
ceeds, and  did  the  defendants  accept  that  employment  ?  "  Answer. 
— **  Not  employed  directly  by  the  plaintiffs,  and  defendants  did 
not  accept  such  employmont." 

**  Or  were  the  defendants  employed  by  Demestre  ft  Co.  to  sell 
the  goods  and  account  to  them  for  the  proceeds,  and  did  they 
accept  that  employment  ?  "    Answer. — ^^  Yes." 

^Did  the  defendants  know,  or  haye  reason  to  believe,  that 
Demestre  &  Go.  were  acting  as  agents  for  some  other  person  or 
persons  not  named  ?  "  Answer. — **  Yes ;  they  knew  or  had  reason 
to  belieye  it.*' 

''Were  the  defeodants  employed  by  the  plaintiffs  to  receive 
the  amount  of  the  iosurance  for  them  and  to  account  to  them  for 
the  same,  and  did  they  accept  that  employment  ?  "  Answer. — 
''No." 

*^  Did  the  defendants  receive  the  amount  of  the  insurance  as 
agents  for  and  on  account  of  the  plaintiff,  or  as  agents  for  and 
on  account  of  Demestre  &  Co.?"*  Answer. — "They  received  it 
for  and  on  account  of  Demestre  &  Co.,  and  the  individual 
interested." 

"  Did  the  plaintiffs  authorize  Demestre  &  Go.  to  ship  and  con- 
sign the  goods  to  the  defendants  in  their  own  names,  and  were 
they  so  shipped  and  consigned  ?  **    Answer. — ^"  Yes." 

''  On  whose  behalf  and  for  whose  benefit  were  the  insurances 
effected  ?  "   Answer. — "  For  all  parties  whom  it  might  concern." 

"  Is  there  a  usual,  ordinary,  and  well-known  course  of  business 
between  foreign  consignors  and  merchants  in  London  for  the 
latter  to  make  advances  to  the  former  against  goods  and  usual 
shipping  documents,  on  the  terms  that  the  London  merchants  are 
to  be  entitled  to  hold  the  proceeds  of  all  the  goods  so  consigned, 
or,  if  they  are  lost  by  the  perils  of  the  sea,  the  insurance  money, 
against  any  balance  that  may  be  due  to  them  on  their  general 
account  current  with  the  consignors  ?"  Answer. — ^"  There  is  not 
suflScient  evidence  to  enable  the  jury  to  decide." 

Upon  these  findings  the  judge  entered  a  verdict  and  judgment 
for  the  defendants. 
The  plaintiffs  appealed  from  this  judgment,  and  also  applied  to 
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the  DiTisioiial  Court  for  an  extension  of  time  to  move  for  a  new 
trial.  Upon  the  appeal  being  opened  it  was  arranged  that  the 
whole  case  shonld  be  argned  and  determined  upon  the  judge's 
notes  of  the  evidenoe,  the  correspondence  and  other  documents 
used  at  the  trial,  and  the  findings  of  the  jury,  the  Court  being  at 
liberty  to  draw  inferences  of  £ftct  from  the  materials  thus  placed 
before  it»  and  to  give  such  judgment  as  the  Court  might  think 
right 

The  following  articles  of  the  Commercial  Law  of  Spain  were 
relied  on  by  the  defendants  as  shewing  the  rights  of  persons 
dealing  with  agents,  when  the  principal  is  undisclosed: — 

"^  Agents."  Sect  II.  Art  118.  The  agent,  although  he  may 
deal  on  account  of  another,  can  act  in  his  own  name.  Conse- 
quently he  is  under  no  obligation  to  state  who  is  the  person  on 
whose  account  he  contracts,  but  he  is  bound  directly  towards  the 
persons  with  whom  he  contracts^  as  if  the  business  were  his 
own* 

Art.  119.  When  the  agent  acts  in  his  own  name  the  principal 
has  no  right  of  action  against  the  persons  with  whom  the  former 
has  contracted  in  the  business  which  he  (the  principal)  entrusted 
him  with,  unless  there  be  first  a  transfer  made  in  his  favour  by 
the  said  agent  Neither  is  any  right  of  action  acquired  against 
the  principal  by  those  dealing  with  his  agent  for  obligations 
which  the  latter  has  contracted. 

An  affidavit  of  a  Spanish  advocate  was  also  produced  explaining 
these  articles. 
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Bidt,  Q.O.,  and  Barnes,  for  the  plaintifis.  On  the  findings  of 
the  jury  the  judgment  ought  to  have  been  entered  for  the  plain- 
tifis. The  rights  of  the  parties  are  to  be  governed  by  English 
law,  and  there  is  no  such  custom  or  course  of  business  as  that 
suggested  in  the  last  question  submitted  to  the  jury,  by  which 
English  merchants  dealing  with  foreign  consignors  are  entitled 
to  retain  the  proceeds  of  goods  or  the  insurance  moneys  to  defray 
their  own  private  debts  from  the  consignors.  The  defendants  in 
the  present  case  had  notice  that  Demestre  &  Co.  were  acting  for 
third  parties,  although  they  did  not  know  their  names,  and  they 
have  no  right  to  deduct  their  private  debt  from  the  policy  moneys 
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which  represent  the  value  of  the  goods :  New  Zealand  Land  Cch 
V.  Watson.  (1) 

[They  were  stopped  by  the  Court] 

Benjaminy  Q.C.,  and  Cohen,  Q,0.  (Arhuthnot,  with  them),  for 
the  defendants.  The  Spanish  law,  which  is  the  law  of  Harannah, 
governs  the  contract  in  this  case.  There  was  no  English  contract 
between  the  plaintiffs  and  the  defendants.  The  defendants  had 
never  heard  of  the  plaintiffs.  The  only  contracts  were  between 
the  defendants  and  Demestre  and  between  Demestre  and  the 
plaintiffs^  and  both  of  those  must  be  governed  by  Spanish  law. 
It  is  clear  from  the  118th  and  119th  articles  of  the  Commercial 
Code  that  in  such  a  case  as  this  the  agent  must  be  treated  in  all 
respects  as  a  principal,  and  the  undisclosed  principal  has  no  right 
of  action  against  the  defendants. 

But  if  the  rights  of  the  parties  are  governed  by  English  law 
the  result  is  the  same.  It  was  the  intention  of  all  parties  that 
Demestre  &  Co.  should  be  considered  as  the  real  principals.  All 
the  circumstances  confirm  this.  The  defendants  had  never  had 
any  dealings  with  the  plaintiffs,  and  did  not  wish  to  have  any,  and 
therefore  the  plaintiffs  dealt  with  them  through  Demestre  &  Co., 
who  were  known  to  the  defendants,  and  from  whom  they  had  con- 
sented to  receive  consignments.  How  can  the  defendants  be  forced 
to  deal  with  the  plaintiffs  against  their  will  ?  AU  the  shipping 
documents  were  made  out  in  the  name  of  Demestre  &  Co., 
and  they  had  authority  to  deal  with  them  as  their  own.  By 
the  law  of  most  civilised  nations  with  respect  to  commission 
agents  an  undisclosed  principal  is  no  principal  at  all :  Commercial 
Code  of  France  (book  1,  title  8,  **  Commissionaires");  Troplong's 
Droit  Civil  (''Mandat,"  525,  630.)  By  the  English  law  factora 
are  forbidden  by  statute  to  pledge  the  goods  in  their  hands ;  but 
it  is  otherwise  in  other  countries.  No  doubt  in  England  there 
are  decisions  which  shew  that  an  nndisdosed  principal  may  inter- 
vene and  bring  an  action,  but  the  more  modem  cases  have  a  con- 
trary tendency  where  the  dealing  is  with  a  foreign  merchant: 
Armarong  v.  8toke$  (2) ;  Elbinger  Aetien  QeeeeUeehafl  v.  Olaye  (3) ; 
New  Zealand  Land  Co.  v.  Watson.  (1)    It  wonld  be  impossible  to 


(1)  7  Q.  B.  D.  374. 


(2)  Law  Rep.  7  Q.  B.  698,  at  p.  603. 
(3)  Law  Bep.  8  Q.  B.  313. 
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•<*arr7  on  business  in  England  satisfactorily  if  English  merchants 
were  always  obliged  to  inquire  to  whom  the  goods  consigned  by 
ibreign  commission  agents  really  belonged.  The  position  of  a 
broker  is  different;  every  one  knows  that  there  is  a  principal 
behind.  Bat  in  the  case  of  a  commission  agent  it  is  uncertain 
whether  the  goods  belong  to  him  or  not. 

In  the  second  place,  the  defendants  at  the  time  they  insured 
'the  cargo  had  no  notice  that  Demestre  &  Co.  were  acting  as 
agents  for  any  one.  The  first  telegram  was  received  on  the  28th 
of  July,  1880,  and  it  contained  no  allusion  to  any  other  person 
being  interested  except  Demestre  &  Co.  The  defendants  at  once 
effected  a  provisional  insurance,  and  their  rights  most  be  deter^ 
mined  with  reference  to  that  date.  They  therefore  have  the  same 
right  of  lien  and  set-off  for  the  general  balance  owed  them  by 
Demestre  &  Co.  as  if  there  had  been  no  undisclosed  principal. 
The  underwriters'  slip  is  not  a  mere  honourable  engagement  of 
the  underwriters,  but  it  can  be  stamped  and  produced  in  evidence 
as  a  contract  But  if  the  completed  policies  are  alone  considered 
the  result  is  the  same.  At  the  date  of  their  creation  the  defend- 
ants had  no  notice  that  the  cargo  belonged  to  the  plaintiffs,  but 
only  that  there  was  some  person  interested,  who  was  called  the 
interesado ;  but  they  did  not  know  what  the  nature  of  his  interest 
was.  It  is  true  that  the  policies  were  effected  on  behalf  of  all 
parties  concerned :  for  that  is  the  usual  form  of  all  policies,  in 
-order  to  prevent  the  money  being  paid  twice  over.  But  the  de- 
fendants insured  for  their  own  benefit  and  that  of  the  consignors, 
not  for  that  of  the  plaintiffs,  of  whom  they  knew  nothing.  This 
is  not  a  question  of  property  in  the  goods,  but  of  contract.  The 
cargo  is  lost,  and  whether  the  plaintiffs  might  have  had  a  right 
to  follow  the  goods  or  not,  they  cannot  seize  the  insurance 
money,  the  right  to  which  rests  upon  the  contract  between  the 
consignors  and  the  defendants,  to  which  the  plaintiffs  were  not 
jMffties:  Westwoad  v.  Bdl  (1);  Oodin  v.  Londath  ABmranee 
Co.  (2) ;  OahiU  v.  Dawson  (3) ;  Armstrong  v.  Stokes  (4) ;  Irvine 
w.    Watson  (5);  Bameti  v.  Brandao  (6);  Amould  on  Marine 
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(1)  4  Cbmp.  349. 

(2)  1  Buir.  489. 

<8)  3  0.  B.  (N.S.)  106. 


(4)  Law  Bep.  7  Q.  B.  598. 
(6)  6  Q.  B.  D.  414. 
(6)  6  M.  &  Gr.  tt30. 
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Insnrance^  5th  ed.  p.  212;   Duer  on  Marine  Insmance,  vol.  2, 
p.  285. 

Barnes,  in  reply.  The  underwriters'  slips  did  not  constitate  a 
contract.  They  are  not  signed,  and  were  merely  intended  as  a 
proyisional  insurance  to  be  subsequently  completed.  The  only 
contract  was  in  the  executed  policies,  and  at  that  time  the 
defendants  knew  that  Demestre  &  Co.  were  only  agents,  and  that 
there  was  a  principal  behind.  The  policies  are  effected  for  the 
benefit  of  all  persons  interested  whoever  they  might  be.  There 
is  no  difference  between  the  rights  of  the  plaintiffs  in  the  goods^ 
and  in  the  insurance  money,  the  one  represents  the  other.  With 
respect  to  the  Contention  of  the  defendants  that  in  transactions 
between  an  English  merchant  and  a  foreign  commission  agent,  the 
commission  agent  is  treated  as  a  principal,  in  the  cases  relied  on  the 
foreign  commission  agent  has  been  the  buyer ;  there  are  no  cases 
in  which  a  commission  agent  consigning  goods  to  England  has 
been  held  to  be  in  that  position.  The  defendants  say  that  there  were 
two  contracts,  one  between  Demestre  &  Co.  and  the  defendants,  and 
one  between  Demestre  &  Co.  and  the  plaintiffs.  That  was  not  so ; 
there  was  one  contract,  namely,  between  the  plaintiffs  and  the 
defendants,  which  must  be  construed  according  to  English  law» 
Demestre  &  Co.  were  not  employed  to  sell  the  plaintiffs'  goods, 
but  to  forward  them  to  the  defendants  for  sale  by  them.  There 
was  therefore  privity  between  the  plaintiffs  and  the  defendants : 
De  BuBsehe  v.  Alt  (1) ;  Mann  v.  Forrester  (2) ;  Bodenham  v.  J3o«- 
hins  (3)  ;  PannM  v.  Hurley  (4) ;  Ex  parte  Kingdon  (5) ;  Story  on 
Agency,  201,  217  (a). 

Our.  adv.  vuU. 


1882.  July  7.  The  judgment  of  the  Court  ( Jessel,  M.B.,  Lind- 
ley  and  Bowen,  L.JJ.)  was  delivered  by 

LiNDLET,  L.J.  After  stating  the  facts  as  set  forth  above,  his 
Lordship  proceeded  as  follows:  The  questions  at  issue  between 
the  parties  reduce  themselves  to  two,  viz.,  first.  Can  the  plaintifib 
sue  the  defendants  at  all  ?    Secondly,  If  they  can,  are  the  defend* 


(1)  8  Ch.  D.  286. 

(2)  4  Camp.  60. 


(5)  Law  Bep.  6  Cb.  632. 


(3)  21  L.  J.  (N.S.)  (Ch.)  864. 

(4)  2  Coll.  241. 
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ants  entitled  to  the  set-off  they  rely  on  ?    With  respect  to  the       1882 


MiLDRXD. 


first  question  the  defendants  contend  that  they  are  accoontable   maspqhb  t 

to  Demestre  &  Co.  alone;  that  there  is  no  privity  of  contract    ^"^^^ 

between  the  plaintiffs  and  the  defendants,  and  that  the  plaintiffs 

have  no  right  to  sue,  unless  it  be  in  the  name  of  Demestre  &  Co. 

In  support  of  this  contention  reliance  was  placed  on  the  Spanish 

law  prevailing  at  Havannah,  on  the  judgment  of  Lord  Blackburn 

in  Armsiranff  v.  Stokes  (1),  and  on  the  decisions  in  ERnnger  Aetien 

GeseOsehaft  v.  Claye  (2),  and  in  New  Zealand  Land  Oo.  v.  WaUan.  (3) 

The  Spanish  Code,  by  ss.  118  and  11 9,  as  explained  by  the  witness 

Girado,  of  the  Spanish  Bar,  authorizes  an  agent  to  act  in  his  own 

name,  relieves  him  from  all  obligation  to  disclose  his  principal, 

binds  him  as  if  he  were  the  principal,  and  precludes  the  principal 

fSrom  enforcing  the  contract  made  by  the  agent,  unless  the  agent 

has  first  transferred  his  right  of  action  to  his  principaL    These 

rules,  moreover,  apply  to  caees  in  Mhich  the  agent  is  known  by 

the  person  dealing  with  him  to  have  a  principal,  if  the  name  of 

that  principal  is  not  disclosed.    The  defendants  were  aware  of  the 

Spanish  law  on  this  subject,  and  contend  that  they  were  entitled 

to  treat  Demestre  &  Co.  as  principals  and  owners  of  the  cargo, 

and  to  Ignore  the  plaintiffs  altogether.    The  Spanish  law  appears 

to  us  to  be  a  circumstance  to  be  taken  into  account  in  considering 

the  nature  and  extent  of  the  authority  given  by  the  plaintiffs  to 

Demestre  &  Co.;  but  the  Spanish  law  is  not,  in  our  opinion, 

material  for  any  other  purpose.    The  contract  between  Demestre 

&  Co.  and  the  defendants  is  governed  by  English  law,  not  Spanish, 

and  the  persons  who  can  sue  and  be  sued  on  that  contract  in 

England  must  also  be  determined  by  our  law,  and  not  by  the  law 

of  Spain. 

We  proceed,  therefore,  to  consider  the  nature  and  extent  of 
Demestre  &  Co.'s  authority,  and  the  knowledge  which  the  defend- 
ants had  on  that  subject.  The  plaintiffs  certainly  authorized 
Demestre  &  Ca  to  ship  the  tobacco  in  question  in  their  own 
names,  and  to  consign  it  to  the  defendants  for  sale.  The  tobacco 
was  unquestionably  the  plaintiffs'  propertyi  and  was  to  be  sold 
on  their  account,  and  was  to  be  insured  for  them  as  owners. 

(1)  Law  Bep.  7  Q.  B.  598.  (2)  Law  Hep.  8  Q.  B.  313. 

(3)  7  Q.  B.  D.  374. 
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Demestre  &  Co.  were,  in  our  opinion,  aathorized  to  leceiye  the 
proceeds  of  the  sale  of  the  goods  firom  the  defendants  in  the  event 
of  a  sale;  bnt  we  are  unable  to  adopt  the  defendants'  contention 
that  Demestre  &  Go.  had  authority  to  deal  with  the  goods  as  their 
own,  nor  did  they  in  fact  so  deal  with  them.  When  the  defend- 
ants received  the  telegrams  of  the  28th  of  July  and  the  3rd  of 
August,  and  effected  a  provisional  insurance,  they  did  not  know 
to  whom  the  cargo  belonged,  nor  for  whom  it  was  to  be  insured. 
But,  before  the  18th  of  September,  when  the  policy  was  really 
effected,  the  defendants  had  received  the  two  letters  of  the  24th 
and  Slst  of  July,  and  knew  that  Demestre  &  Co.  were  acting  for 
some  third  person,  alluded  to  as  the  ^'interesado,''  both  in  shipping 
the  goods  and  in  ordering  the  insurance ;  and,  with  this  know- 
ledge the  defendants  effected  the  insurance  in  their  own  names, 
for  the  benefit  of  all  persons  interested.  By  their  letters  of  the 
10th  and  17th  of  August  the  defendants  in  effect  inform  Demestre 
&  Co.  that  the  provisional  insurances,  effected  before  their  letters 
had  arrived,  were  such  as  they  were  directed  to  effect  by  those 
letters.  In  other  words,  the  defendants  drew  no  distinction 
between  the  provisional  insurances  and  the  real  policies.  They 
treated  the  former  as  merely  preliminary  to  the  latter,  and  this, 
we  have  no  doubt,  was  the  real  fact.  The  provisional  insurances 
were  effected  by  unsigned  slips  in  the  usual  way ;  they  were  in 
law  not  binding  on  the  underwriters,  and  it  is  impossible,  in  our 
opinion,  to  treat  the  defendants  as  having  effected  the  policies  for 
their  own  benefit,  or  for  the  benefit  of  themselves  and  Demestre  & 
Co.,  to  the  exclusion  of  the  ^  interesado."  The  jury  were,  in  our 
opinion,  quite  right  in  finding  that  the  defendants  effected  the 
insurances  for  the  benefit  of  all  concerned — La,  as  it  turns  out, 
for  the  benefit  of  the  plaintiffs  and  of  Demestre  &  Co.  and  of  the 
defendants,  according  to  their  respective  interests  in  the  cargo. 
The  plaintiffs  being  the  owners  of  the  cargo,  the  insurance  was, 
consequently,  for  the  benefit,  subject  to  the  liens,  if  any,  of 
Demestre  &  Co.  and  of  the  defendants  respectively.  The  question 
now  arises,  whether  by  English  law  the  plaintiffs  are  entitled,  as 
undiBclosed  principals,  to  sue  the  defendants  for  the  moneys  they 
have  received  in  respect  of  the  insurance  thus  effected?  The 
English  law  respecting  undisclosed  principals  is  well-known  to 
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Their  law  is  similar  to  the  law  of  Spain,  which  has  already  been  masfonst 
allnded  to.  Bat  that  by  our  law  the  plaintiffs  are  entitled  to  sue  ^"^^^^ 
the  defendants  under  the  circumstances  above  set  forth  has  been  Mildbed. 
long  settled.  That  the  plaintifEs  could  sue,  if  they  were  not 
foreigners  carrying  on  business  abroad,  is  plain  from  the  cases  col- 
lected in  the  notes  to  Thompson  v.  Davenport  (1),  and  from  Irvine 
V.  Watson  (2),  one  of  the  most  recent  authorities  on  the  subject 
But  it  was  contended  that,  inasmuch  as  the  plaintiffs  were  foreigners 
carrying  on  business  abroad,  the  case  was  different.  We  are,  how- 
ever, unable  to  come  to  this  conclusion.  In  the  first  place,  Lanyon 
▼•  Blanehard  (8),  Mainn  v.  Forrester  (4),  and  Maanss  v.  Hender- 
son  (5),  are  direct  authorities  in  support  of  such  an  action  as  this. 
In  the  second  place,  it  is  to  be  observed  that  this  is  not  a  case  in 
which  the  defendants  dealt  with  an  English  house  acting  for  a 
foreign  principal.  Demestre  &  Co.  were  themselves  a  foreign 
house,  and,  although  the  defendants  relied  upon  a  custom  or 
usage  of  trade  which,  if  proved,  would  have  shewn  that  there 
was  no  contract  between  the  plaintiffs  and  the  defendants,  the 
alleged  custom  or  usage  was  not  proved.  Thirdly,  the  defend- 
-ants  in  this  case  were  neither  buying  from  nor  selling  to  Demestre 
A  C!o. ;  the  defendants  were  simply  consignees  for  sale,  acting  for 
Demestre  &  Co.,  who,  as  the  defendants  knew,  were  themselves 
acting  for  some  third  person.  In  these  respects  the  case  differs 
from  such  cases  as  EBnnger  Aetien  QesdUchaft  v.  (Mye  (6)  and 
Button  V.  BvUoek.  (7)  As  regards  foreigners  who  buy  or  sell 
goods  through  English  commission  merchants,  we  take  the  law  to 
be  as  stated  by  Lord  Blackburn  in  Armstrong  v.  StoTces  (8)  : — 

^The  great  inconvenience  that  would  result  if  there  were 
privity  of  contract  established  between  the  foreign  constituents  of 
a  commission  merchant  and  the  home  suppliers  of  the  goods  has 
led  to  a  course  of  business  in  consequence  of  which  it  has  long 
been  settled  that  a  foreign  constituent  does  not  give  the  commis- 
4sion  merchant  any  authority  to  pledge  his  credit  to  those  from 


(1)  2  Sm.  L.  0.  390, 6th  ecL 

(2)  6  Q.  a  D.  102  and  414. 

(3)  2  Gamp.  596. 

(4)  4  Gunp.  60. 


(6)  1  East,  336. 

(6)  Law  Hep.  8  Q.  B.  313. 

(7)  Law  Rep.  8  Q.  B.  331. 

(8)  Uw  Rep.  7  Q.  B.  605. 
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whom  the  commissioner  bays  them  by  his  order  and  on  his 
account.  It  is  true  that  this  was  originally  (and  in  strictness 
perhaps  still  is)  a  question  of  £&ct;  but  the  inconvenience  of 
holding  that  privity  of  contract  was  established  between  a  Liver- 
pool merchant  and  the  grower  of  every  bale  6f  cotton  which  is 
forwarded  to  him  in  consequence  of  his  order  given  to  a  commis- 
sion merchant  at  New  Orleans,  or  between  a  New  York  merchant 
and  the  supplier  of  every  bale  of  goods  purchased  in  consequence 
of  an  order  to  a  London  commission  merchant,  is  so  obvious  and 
so  well-known  that  we  are  justified  in  treating  it  as  a  matter  of 
law,  and  saying  that,  in  the  absence  of  evidence  of  an  express 
authority  to  that  effect,  the  commission  agent  cannot  pledge  his 
foreign  constituent's  credit." 

This  view  of  the  law  was  acted  upon  in  the  two  cases  in  Law  Bep» 
8  Q.  B.,  referred  to  above.  But  we  are  not  aware  of  any  authority 
extending  this  exception  to  the  general  rule  to  such  a  case  as  this. 
New  Zealand  Land  Co.  v.  WaUan  (1)  was  strongly  relied  upon 
by  the  defendants  as  an  authority  against  the  plainti£b'  right 
to  maintain  this  action.  That  case  seems  at  first  sight  very  like 
the  present  in  many  respects.  But  the  differences  are  as  import- 
ant as  the  resemblances.  The  authority  and  course  of  dealing  in 
that  ease  were  different  from  those  we  have  now  to  consider. 
In  New  Zealand  Land  Co.  v.  WaUon  (1)  the  plaintiffs  had 
consigned  their  goods  to  an  English  house  by  whom  the  defend- 
ants were  employed,  and  the  English  house  were  the  plaintiffs'  del 
credere  agents.  Both  these  circumstances  are  wanting  in  the 
present  case.  If  the  plaintiffs  here  were  suing  persons  employed 
by  the  defendants,  the  decision  in  question  would  more  closely 
resemble  this  than  it  does.  The  truth  seems  to  be  that  in 
New  Zealand  Land  Co.  v.  Walson  (1)  the  doctrine  laid  down 
in  Armtinmg  v.  StoTcee  (2)  was  carried  one  step  further  than  it 
had  been  before,  and  the  defendants  contend  that  it  ought  to  be 
carried  a  step  further  still,  and  to  be  extended  to  cases  in  which 
an  English  house  is  employed  by  a  foreign  agent  for  a  foreign 
principal,  who  afterwards  sues  the  English  house.  Where  an 
English  merchant  acts  as  a  middle-man  for  a  foreign  undisdoeed 
principal,  buying  or  selling  through  him,  the  person  dealing  with 
(1)  7  Q.  B.  D.  374.  (2)  Law  Rep.  7  Q.  B.  69a 
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the  English  merchant  does  not,  priin&  facie,  contract  with  the  1882 
undisclosed  principal;  and  to  this  extent  the  ordinary  English  masfonbt 
doctrines  relating  to  undisclosed  principals  have  been  gradually 
modified  with  reference  to  mercantile  usage  and  convenience.  But 
we  are  not  aware  that  any  decision  goes  further  than  these,  and  we 
do  not  feel  warranted  in  further  encroaching  on  those  doctrines. 
Vfe  adopt  the  view  of  Lord  Blackburn  in  Law  Bep.  7  Q.  B.  704, 
that  it  is  too  late  now  to  question  the  propriety  of  the  English 
law  on  this  subject.  If  the  English  law  is  to  be  made  to  conform 
with  foreign  law  in  this  respect,  it  must  be  by  legislatiye  enact- 
ment rather  than  by  judicial  decision. 

We  pass  now  to  the  second  contention  of  the  defendants — ^viz., 
that,  even  if  the  plainti£fs  are  entitled  to  sue  the  defendants,  the 
defendants  are  entitled  to  a  lien  or  right  of  set-off  against  the 
plaintiffs  in  respect  of  the  amount  dae  to  the  defendants  from 
Demestre  &  Co.  on  the  general  balance  of  their  account?.  This 
question,  whether  regarded  as  a  qaestion  of  lien  or  as  a  question 
of  set-off,  must  again  be  determined  by  English  law.  On  this 
subject  we  may  refer  to  MeFarlane  v.  Norria  (1)  and  Meyer  v. 
Dreuer.  (2)  According  to  our  law,  the  right  of  the  defendants 
to  a  lien  or  set-off  depends  on  a  question  of  fact — viz.,  whether 
the  defendants  did  or  did  not  know  that  Demestre  &  Co.  were 
acting  for  an' undisclosed  principal  before  the  defendants'  alleged 
lien  or  right  of  set-off  accrued?  It  is  admitted  that  the  de- 
fendants knew  the  plaintiffs' real  position  before  the  defendants 
received  the  proceeds  of  the  policies,  but  it  was  contended  that 
they  had  no  notice  of  any  agency  when  they  effected  the  insurance, 
and  that,  consequently,  they  acquired  a  lien  on  the  policies  for  the 
balance  due  to  them  by  Demestre  &  Co.,  and  that  this  lien  entitled 
the  defendants  to  retain  the  proceeds  of  the  policies.  It  has,  how- 
ever, already  been  shewn  that  when  the  defendants  obtained  the 
policies  on  the  18th  of  September,  they  knew  of  the  interesado, 
and  that  the  insurance  was  for  his  benefit.  It  has  also  been  shewn 
that  the  provisional  insurance  made  by  the  defendants  before  they 
had  this  notice  cannot  avail  them  so  as  to  put  them  in  a  better 
position  than  the  policies  themselves.  It  follows,  therefore,  that 
the  lien  or  set-off  contended  for  cannot  be  maintained. 

(1)  2  B.  &  S.  783.  (2)  16  C.  R  (N.S.)  646,  at  p.  665. 
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The  role  which  allows  a  person  who  deals  with  an  agent  not 
'  known  to  be  sach  to  set  off  against  his  principal  any  debt  dne  from 
the  agent  to  the  person  so  dealing  with  him,  is  well  settled :  Oeorge 
y.  CloffeU  (1) ;  but  it  is  equally  well  settled  that  this  role  does  not 
apply  where  the  person  dealing  with  the  agent  knows  him  to  have 
a  principal,  although  the  name  of  the  principal  may  not  be  dis- 
closed. Whether  the  undisclosed  principal  carries  on  business  in 
this  country,  as  in  Fish  v.  Kemptan  (2),  Semema  y.  Brindey  (3),  Ex 
parte  Dixon  (4),  and  Irvine  y.  Waison  (5),  or  abroad,  as  in  Lanyon  y. 
Blanchard  (6)  and  Maanss  y.  Henderson  (7),  is  immaterial.  Upon 
this  point,  as  well  as  the  first,  the  defendants  relied  on  New 
Zealand  Land  Co.  y.  Watson  (8),  but  the  main  difference  between 
that  case  and  this  has  been  already  pointed  out.  As  regards  the 
money  sought  to  be  set  off  in  that  case,  the  set-off  was  made 
before  the  plaintiffs  had  made  any  claim  against  the  defendants ; 
while  here  the  plaintiffs  made  their  claim  before  the  defendants 
receiyed  the  proceeds  of  tbe  policy.  In  New  Zealand  Land 
Co.  y.  Watson  (8)  the  plaintiffs  sought  to  follow  their  goods  and 
the  proceeds  thereof  into  the  hands  of  the  defendants,  and  the 
Court  appears  to  haye  thought  that,  although  they  might  haye 
followed  the  goods,  they  could  not  follow  the  proceeds  after  they 
had  been  sold.  It  is  diflScult  to  follow  this  reasoning.  The 
obseryations  of  Lord  Blackburn  about  following  goods  (9)  ought 
to  be  constantly  borne  in  mind  in  cases  of  this  description.  He 
said  :  ''  It  is  right,  in  order  to  ayoid  misapprehension,  to  say  that 
the  phrase,  repeatedly  used  by  the  counsel  for  the  plaintiff,  that 
the  yendor  has  a  right  to  follow  the  goods,  is,  in  our  opinion,  cal- 
culated to  mislead.  There  are  cases,  such  as  that  of  Wihon  y. 
Hart  (10),  to  which  such  a  phrase  would  be  applicable ;  but  those, 
as  is  pointed  out  in  2  Smith's  Leading  Cases,  proceed  on  the 
ground  of  fraud.  In  the  absence  of  fraud,  unless  the  person 
receiying  the  goods  is  a  party  to  the  contract  under  which  the 
goods  were  sold,  the  yendor  has  no  right  to  follow  them.    If  the 


(1)  2  Sm.  L.  0. 118. 

(2)  7  C.  B.  687. 

(3)  18  C.  B.  (N.S.)  467. 

(4)  4  Ch.  D.  133. 

(6)  5  Q.  B.  D.  102  and  414. 


(6)  2  Cap.  596. 

(7)  1  East,  335. 

(8)  7  Q.  B.  D.  374. 

(9)  Law  Repu  7  Q.  B.  606. 
(10)  7  Taunt.  295. 
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goods  were  bricks  sold  to  a  contractor  he  could  not  charge  the 
owner  of  the  house  into  which  they  were  built,  though  he  might 
do  80  if  the  person  supposed  to  be  the  contractor  turned  out  to  be 
really  agent  for  the  owner  of  the  house ;  and  the  principle  is  the 
same  in  such  a  case  as  the  present."  Applying  these  observations 
to  the  New  Zealand  Land  Company's  case,  the  inability  of  the 
plaintiffs  to  follow  their  goods  into  the  hands  of  the  defendants 
and  to  recover  them,  without  satisfying  the  defendants'  lien,  would 
seem  to  have  followed  as  soon  as  it  was  decided  that  there  was  no 
contract  on  which  the  plaintiffs  could  sue  the  defendants.  In  this 
case  there  is  such  a  contract,  and,  having  regard  to  it  and  to  the 
knowledge  the  defendants  had  when  they  effected  the  insurance, 
the  New  Zealand  Land  Company's  case  cannot  be  regarded  as  an 
authority  in  their  favour.  If  in  this  case  the  goods  had  not  been 
lost,  but  had  been  sold  by  the  defendants,  and  they  had  paid 
Demestre  &  Co.  before  the  plaintifis  revoked  their  authority  to 
receive  payment,  such  payment  would  have  discharged  the  de- 
fendants, for  the  plaintiffs  clearly  authorized  Demestre  &  Co.  to 
receive  payment.  But  it  is  equally  clear  that  the  plaintiffs  did 
not  authorize  Demestre  &  Co.  to  apply  the  proceeds  of  the  plain- 
tiffs' goods  in  paying  a  debt  of  their  own.  Having  regard  to  the 
authority  conferred  on  Demestre  &  Co.,  the  defendants  could  not 
have  asserted,  as  against  the  plaintiffs,  a  lien  on  the  goods  or  their 
proceeds  for  the  general  balance  due  from  Demestre  &  Co. 

Nor,  under  the  circumstances  of  this  case,  can  the  defendants 
establish  a  better  title  to  the  policy  or  its  proceeds  than  they 
would  have  had  to  the  goods  if  they  had  arrived.  If,  when  the 
defendants  effected  the  insurance,  they  had  effected  it  for  their 
own  benefit,  without  notice  that  the  goods  were  not  Demestre  & 
Co.'s,  the  defendants  might  have  acquired  a  better  title  to  the 
policy  and  its  proceeds  than  they  would  have  had  to  the  goods ; 
but,  as  matters  stand,  we  are  unable  to  see  any  distinction  between 
the  two.  Looking  at  the  case  broadly,  there  is  some  inconvenience, 
not  to  say  injustice,  whichever  way  this  case  is  decided.  On  the 
one  hand,  it  is  not  right  to  pay  one  man's  debts  out  of  another 
man's  money,  which  is  what  the  defendants  are  seeking  to  do.  On 
the  other  hand,  it  is  not  right  to  avail  one's-self  of  another  man's 
credit  and  connection,  and  not  comply  with  the  conditions  on 
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which  that  credit  and  connection  rest,  and  this  is  what  the  plain- 
tiffs are  seeking  to  do.  The  plaintiffs,  howevery  neyer  led  the 
defendants  to  believe  that  the  goods  were  Demestre  &  Go.*Sy  for, 
although  the  bills  of  lading  were  in  their  name^  the  letter  which 
accompanied  the  bills  of  lading  informed  the  defendants  that  the 
goods  were  not  Demestre  &  Co.'s,  and  were  to  be  insured  for  the 
interesada  For  the  reasons  above  given,  the  plaintifib  appear  to 
us  to  be  entitled  to  recover  the  11,0007.,  subject  to  the  deductions 
which  they  themselves  concede  ought  to  be  made.  The  amount 
of  these  must,  if  not  agreed  upon,  be  ascertained  by  inquiry ;  but 
the  judgment  entered  for  the  defendants  must  be  reversed,  and 
judgment  must  be  entered  for  the  plaintiffs,  with  costs  up  to  and 

including  the  appeal 

Judgment  far  &e  plainiiffi. 


Solicitors  for  plaintiffs :  Walions,  BtM,  &  WaUon. 
Solicitors  for  defendants :  Freskfidds  &  WiUiams. 


M.W. 


Ifay  4. 


[IN  THE  COURT  OP  APPEAL.] 
NEILSON  V.  JAMEa 

Negligence— Stockbroker — Sale  €f  Joint  Stock  Bank  Shares — Name  of  Share^ 
holder —dO  A  31  Vict,  c  29,  8.  l—Custom  <f  Stock  Exchange. 

The  defeDdant,  a  stockbroker,  who  had  undertaken  to  sell  shares  of  a  jrnnt  stock 
bank  for  the  plaiDtiif,  a  shareholder,  sold  them  to  a  jobber  on  the  Stock  Exchange 
and  sent  an  advice  note  of  such  sale  to  the  plaintiflf,  but  in  acoordaDoe  with  the 
custom  of  the  Stock  Exchange,  the  bought  and  sold  notes  between  the  defendant 
and  the  jobber  omitted  to  state  the  name  of  the  registered  proprietor  of  the  shares 
as  required  by  30  &  31  Vict,  c  29,  s.  1,  by  reason  of  which  the  contract  for  sale 
was  void,  and  the  bank  having  stopped,  and  an  order  for  its  winding-up  having 
been  made  before  the  day  on  which  the  jobber  was  entitled  to  name  the  person 
willing  to  be  the  purchaser,  the  contract  for  sale  was  repudiated,  and  the  i^aintifr 
remained  the  holder  of  the  shares : — 

EM^  that  the  defendant  had  committed  a  breach  of  duty  in  not  making  a 
valid  contract  for  sale,  notwithstandiog  the  custom  of  the  Stock  Exchange  to 
disregard  the  said  statute,  as  such  custom  was  both  unreasonable  and  illegal,  and 
that  for  such  breach  of  duty  the  plaintiff  was  entitled  to  reoover  from  the 
defendant  by  way  of  damages  the  price  at  which  the  shares  had  been  sold. 

Action  for  damages  for  breach  of  daty  as  a  broker,  which  was 
tried  before  Stephen,  J.,  without  a  jury  at  the  Middlesex  Michael- 
mas  sittings  of  1881. 
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The  facts  were  as  follows: — Towards  the  end  of  November,       1882 
1878,  the  plaUtiff  employed  the  defendant,  a  stockbroker  and     Neimok 
member  of  the  Bristol  Stock  Exchange,  to  sell  twelve  shares  in      jj^^'es. 
the  West  of  England  and  South  Wales  District  Banking  Com- 
pany, of  which  the  plaintiff  was  then  the  registered  owner,  and  on 
the  4th  of  December,  1878,  the  defendant  sold  on  the  Bristol 
Stock  Exchange  seven  of  the  said  shares  to  Messrs.  Bryant,  Perry 
&  Lowe,  stock  jobbers  and  brokers  of  the  Bristol  Stock  Exchange, 
and  accordingly  bought  and  sold  notes  passed  between  them. 
The  following  is  a  copy  of  the  bonght  note : — 

«Bristol,Decr.  4, 1878, 
"Bought  of  Mr.  Harry  James  seven  shares  in  the  West  of 
England  Bank,  at  16{.  12s.  6cL  per  share. 

"  For  the  account.  **  Bryant,  Perry  &  Lowe,  Brokers.** 

The  sold  note,  which  was  Sent  by  the  defendant  to  Messrs. 
Bryant,  Perry  &  Lowe,  was  similar  to  the  bought  note,  and  did 
not  contain  the  name  of  the  plaintiff.  On  the  same  day  the 
defendant  sent  an  advice  note  to  the  plaintiff,  of  which  the  follow- 
ing is  a  copy : — 

"Bristol,  4  Deer.,  1878. 

''Sold  by  order  and  for  account  of  B.  Neilson,  Esq.  (subject  to 

the  rules  of  the  Stock  Exchange)  seven  shares  in  the  West  of 

England  Bank  151  paid  at  162.  128.  6d. 

£    8.    d. 
Utf    7    6 

Brokerage  17    6 

£115  10    0 


**  For  the  account.  ^  Harry  James." 

The  account  day  was  the  15th  of  December. 

It  is  the  practice  of  the  Bristol  Exchange  to  haye  a  name  day 
on  which  brokers  who  have  purchased  shares  for  undisclosed  prin- 
cipals send  to  the  vendors  or  their  brokers  the  names  and  addresses 
of  their  principals  to  whom  the  shares  are  to  be  transferred. 
The  18th  of  December  was  the  name  day  in  respect  of  these  seven 
shares,  and  on  that  day  Messrs.  Bryant,  Perry  &  Lowe  furnished 
the  name  and  address  of  one  John  Blatchford  Gould  as  the  pur- 
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1882 


NuLscni 

V, 

James. 


chaser  of  the  said  shares.  Bat  in  the  meantime,  nz.  on  the  7th  of 
December,  the  bank  suspended  payment,  and  an  order  was  after- 
wards made  for  its  winding-np,  and  in  consequence  thereof  the 
said  J.  B.  Gould  repudiated  the  purchase,  and  would  neither  take 
nor  pay  for  the  shares,  relying  on  the  want  of  a  binding  contract 
pursuant  to  30  &  31  Vict  c.  29,  s.  1.  (1) 

The  said  bank  was  a  joint  stock  banking  company  within  the 
meaning  of  that  enactment,  and  its  shares  were  not  distinguished 
by  numbers,  but  were  identified  by  the  owner's  name  on  the 
register. 

In  consequence  of  the  said  J.  B.  Gould  not  completing  the 
purchase  the  plaintiff  remained  the  registered  owner  of  the  said 
seven  shares,  and  was  obliged  to  pay  calls  which  were  afterwards 
made  on  these  sharea  (2) 

The  defendant,  in  his  defence,  relied  on  the  custom  on  the 


(1)  By  30  &  31  Vict.  c.  29,  g.  1, 
**  all  ocmiiacts,  agreements,  and  tokens 
of  sale  and  purchase  which  shall  from 
and  after  the  Ist  day  of  July,  1867,  he 
made  or  entered  into  for  the  sale  or 
transfer,  or  purporting  to  he  for  the 
sale  or  transfer  of  any  share  or  shares, 
or  of  any  stock  or  other  interest  in 
any  joint  stock  banking  company  in 
the  United  Kingdom  of  Great  Britain 
and  Ireland  constituted  under  or  regu- 
lated by  the  provisions  of  any  Act  of 
Parliament,  royal  charter,  or  letters 
patent  issuing  shares  or  stock  transfer- 
able by  any  deed  or  written  instru- 
ment shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever,  unless 
such  contract,  agreement,  or  other 
token  shall  set  forth  and  designate  in 
writing  such  shares,  stock,  or  interest 
by  the  respective  numbers  by  which 
the  same  are  distinguished  at  the 
making  of  such  contract,  agreement^  or 
token  on  the  register  or  books  of  such 
banking  company  as  aforesaid,  or  where 
there  is  no  such  register  of  shares  or 
stock  by  distinguishing  numbers,  then 
unless  such  contract,  agreement,  or 


other  token  shall  set  forth  the  person 
or  persons  in  whose  name  or  names 
such  shares,  stock,  or  interest  shall  at 
the  time  of  making  such  contract  stand 
as  the  registered  proprietor  thereof  in 
the  books  of  such  banking  company ; 
and  eyery  person,  whether  prindiAl, 
broker,  or  agent,  who  shall  wilfully 
insert  in  any  such  contract,  agreement^ 
or  other  token,  any  false  entry  of  such 
mmibers,  er  any  name  or  names  other 
than  that  of  the  person  or  persons  in 
whose  name  such  shares,  stock,  or  in- 
terest shall  stand  as  aforesaid  shall  be 
guilty  of  a  misdemeanour  and  be  pun- 
ished accordingly,  and  if  in  Scotland, 
shall  be  guilty  of  an  offence  punishable 
by  fine  or  imprisonment" 

(2)  The  amount  of  such  calls  and 
the  plaintiflTs  liability  to  pay  further 
calls  formed  part  of  the  damages  which 
were  claimed  in  this  action,  but  as  the 
plaintiff's  counsel  during  the  argument 
abandoned  this  and  limited  the  claim 
to  the  price  for  which  the  shares  were 
sold  the  facts  and  arguments  respect- 
ing the  right  to  recover  such  calls  ia 
this  action  are  omitted. 
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Bristol  Stock  Exchange  of  which  he  gave  eYidence»  to  give  and       1892 
take  bought  and  sold  notes  of  bank  shares  without  such  notes     NBoaoN 
containing  the  name  of  the  shareholder  or  other  particulars      jasrb. 
required  by  80  &  81  Yict.  c  29,  s.  1,  and  that  no  such  name 
or  particulars  are  supplied  until  the  name  day.     The  learned 
judge  was  of  opinion  that  the  defendant  had  done  all  he  had 
engaged  to  do  for  the  plaintiff,  and  that  he  had  only  entered  into 
an  inchoate  agreement  for  the  sale  of  the  shares  which  would 
become  a  binding  contract  on  the  13th  of  December,  when  the 
name  of  the  purchaser  was  to  be  given,  and  that  as  by  reason  of 
the  failure  of  the  bank  before  that  day  and  the  consequent 
inability  to  deliver  the  shares  the  contract  fell  through,  the 
defendant  was  entitled  to  judgment ;  and  he  accordingly  gave 
judgment  for  the  defendant. 
The  plaintiff  appealed. 

Petheramf  Q.C,  and  Poole,  for  the  plaintiff.  There  was  a  com- 
plete contract  for  the  sale  of  the  seven  shares  on  the  4th  of 
December,  1878,  when  the  defendant  found  a  buyer  of  these 
shares,  but  because  the  defendant  disregarded  the  30  &  31  Yict. 
c.  29,  and  consequently  made  an  invalid  contract,  it  was  never 
fulfilled  and  the  plaintiff  lost  his  purchase-money,  and  as  he 
remained  the  owner  of  the  shares  he  was  obliged  to  pay  further 
calls.  There  was  therefore  a  breach  of  duty  by  the  defendant  for 
which  he  is  liable,  and  in  respect  of  which  the  plaintiff  is  entitled 
to  recover  substantial  damages,  fle  has  lost  the  price  for  which 
the  shares  were  sold,  and  to  that  extent  he  ought  clearly  to  be 
indemnified,  for  there  was  no  part  of  the  contract  which  he  had 
to  perform  which  he  could  not  have  done.  It  was  not  for  him  to 
get  the  transfer  registered.  The  inability  to  register  the  transfer 
in  consequence  of  the  failure  of  the  bank  would  not  affect  his 
right  to  be  paid  the  price  of  the  shares :  Budge  v.  Bowman  (1)  and 
Botcring  v.  Shepherd.  (2) 

Charles,  Q.O.,  and  H.  T.  AtUneon,  for  the  defendant  The 
duty  which  the  defendant  undertook  to  perform  was  to  put  these 
shares  on  the  Bristol  Stock  Exchemge  with  a  view  of  obtaining  a 
purchaser  for  them,  and  this  duty  he  performed  in  accordance 

(1)  Law  E«p.  3  Q.  6.  689.  (2)  Law  Bep.  6  Q.  B.  309. 
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with  the  roles  and  CQetom  of  mdi  atodc  exeheage.  On  the  4th 
Nhuov  of  December  there  was  no  oontract,  bat  onl  j  an  agreement  for 
i^imk  ^''^  Thereeoaldbenocontraetnntilthenameday  aooordingto 
the  cnstom,  and  the  Ad  30  &  31  Yiet  c  29,  ptevented  iheie 
being  an j  such  contract^  for  it  makes  void  every  agreement  for 
tiie  sale  of  bank  shares  which  does  not  comply  with  the  terms  of 
that  Act  The  duty  of  the  defendtmt  was  moreover  to  sdl  only 
for  the  aocoont  day,  and  before  that  day  aniTed  the  bank  had 
stopped  payment  and  was  being  wound  up,  and  therefore  no 
transfer  of  shares  conld  be  made  without  the  order  of  the  Court — 
25  &  26yictc89,s«  153— and  as  the  plaintiff  Gonseqfoently  could 
not  then  make  a  transfer  he  is  not  entitled  to  recoT«r  the  price 
at  which  the  shares  were  sold,  for  the  pnrchaaer  woold  not  be 
bonnd  to  pay  the  price  until  he  got  a  tran8fer,80  that  the  damages 
can  only  be  nominaL 
Pdheram,  Q.O.,  replied. 

Lord  Colebidoe,  G.J.  I  am  of  opinion  that  on  the  first  point 
which  was  made  before  us  the  judgment  which  has  been  given  for 
the  defendant  cannot  be  supported,  and  that  to  the  extent  of 
115Z.  10s.,  the  amount  for  which  the  shares  were  sold,  the  plaintiff 
is  entitled  to  recover.  The  action  is  brought  against  a  broker  for 
not  fulfilling  his  contract  with  the  plaintiff  to  get  rid  of  certain 
shares.  It  is  admitted  that  the  defendant  accepted  an  order 
which  was  given  him  to  sell  for  the  plaintiff  certain  shares  in  the 
West  of  England  and  South  Wales  District  Banking  Company, 
and  that  he  purported  to  sell  such  shares  by  a  sold  note  signed 
by  him  and  which  he  sent  to  the  plaintiff  on  the  4th  of  December, 
1878.  The  note  which  he  so  sent  was  in  these  terms  [His  Lord- 
ship here  read  the  advice  note].  It  appears  that  the  name  day 
was  the  13th  of  December,  and  the  account  day  the  15th  of 
December.  Now  the  defendant  in  making  the  contract  for  the 
sale  of  these  shares  did  not  comply  with  the  Act  of  Parliament 
(30  &  31  Yict.  c.  29,  s.  1)  by  giving  either  the  numbers  of  the 
shares  or  the  name  of  their  registered  holder  at  the  time  he 
entered  into  the  said  contract,  and  therefore  as  far  as  concerned 
the  making  of  a  valid  contract  he  entered  into  no  contract  at  all. 
The  paper  which  represented  the  bought  note,  so  far  from  being  a 
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binding  contract  for  getting  rid  of  these  shares  was  whblly  in^        i^' 
operative,  and  it  did  not  relieve  the  plaintiff  of  any  liability  in     ^Miuioy 
respect  of  these  shares.     Now  between  the  4th  of  December  and      j^^ 
the  name  day  the  bank  failed,  and  the  plaintiff  fonnd  that  he  was  ,    rrr^. 

^  »  r  ^  Lord  Coleridge, 

still  the  possessor  of  these  seven  shares,  and  was  saddled  with  all        ^'^• 
the  liability  attaching  to  Jiis  being  such  possessor,  and  from  which 
he  would  have  been  relieved  if  the  defendant  had  performed  his 
duty.    Under  these  circnmstancies  he  broaght  this  action. 

The  defence  whidi  the  defendant  has  made  is  this,  that  he 
dealt  according  to  the  rules  of  the  Bristol  Stock  Exchange,  that 
the  plaintiff  knew  this,  and  that  on  that  Stock  Exchange  there  is  * 
a  custom  to  disregard  the  Act  of  Parliament,  and  on  the  sale  of 
bank  shares  not  to  give  the  numbers  or  the  names  of  the  regis- 
tered proprietor,  but  to  sell  them  by  a  foirm  such  as  was  used  in 
the  present  case,  which  if  it  be  regarded  as  a  contract  is  wholly 
inoperative  by  reason  of  the  Act  of  Parliament,  but  which  by  the 
custom  is  to  be  treated  as  a  mere  agreement  for  a  contract.  The 
answer  to  this  is  that  the  custom  to  be  good  must  be  such  as  is 
lawful,  an4  that  the  defendant  cannot  by  disregarding  the  provi- 
sions of  the  Act  of  Parliament  profess  to  make  a  contract,  and  yet 
at  the  same  time  say  that  it  is  not  really  a  contract,  because  it  is 
not  a  valid  contract  by  reason  of  the  statute.  If  that  be  so,  then 
there  was  here  a  contract  which  purported  to  be  such  as  the 
defendant  had  undertaken  to  make  in  discharge  of  his  duty,  hot 
which  was  not  in  fact  a  discharge  of  such  duty,  because  it  was 
not  a  valid  one  according  to  the  Act  of  Parliament  The  result 
is  that  the  plaintiff  is  still  the  holder  of  these  seven  shares,  and 
has  lost  the  benefit  of  their  sale.  The  damage  he  has  sustained 
is,  first)  the  price  of  the  article  he  directed  the  defendant  to 
sell,  and  which  if  it  had  been  properly  sold  he  would  have 
received,  namely,  the  sum  of  1151.  10s.,  and  to  that  extent,  at 
least,  he  is  entitled  to  recover.  Besides  that  it  was  said  that  by 
the  defendant's  negligence  the  plaintiff  was  made  liable  for  the 
consequences  of  his  remaining  the  holder  of  these  shares,  and 
that  he  had  a  right  to  recover  damages  of  the  defendant  on  that 
account.  It  is  not  necessary,  however,  to  give  any  opinion  on 
this  point  since  the  plaintiff  has  wisely  given  up  his  right  to  such 
damages,  and  has  limited  his  claim  to  the  115?.  10s.,  and  to  that 
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1882       extent  lie  is  certainly  entitled  to  sacoeed,  becanse  all  that  the 

NsLBOH     seller  has  to  do  is  to  deliver  the  shares  to  the  purchaser  at  the 

Jamu.      ^^®  contracted  for,  and  what  remained  to  be  done  with  thetn 

afterwards  lay  on  the  purchaser,  so  that  it  cannot  be  said  that  the 

cu.  "'  damages  ought  to  be  merely  nominaL    The   judgment  must 

therefore  be  reversed. 


Lord  Coleridge^ 


Bbett,  L  J*.  The  defendant  carries  on  a  business  well  knowD 
to  the  law,  namely,  that  of  a  stockbroker  on  the  Stock  Exchange* 
The  plaintiff  gave  him  an  order  to  sell  certain  bank  shares  on  the 
Stock  Exchange,  and  the  defendant  accepted  such  order.  There- 
fore  there  was  a  well-known  duty  which  the  defendant  undertook 
to  perform,  namely,  that  he  would  use  reasonable  efforts  to  find  a 
purchaser  of  such  shares  on  the  Stock  Exchange,  and  that  he 
would  make  a  contract  with  him  in  such  a  form  as  would  bind  the 
purchaser  to  take  the  shares.  The  defendant  accordingly  did 
find  a  purchaser,  namely,  on  the  4th  of  December,  he  found 
certain  jobbers  who  undertook  to  take  the  shares,  and  as  it  seems 
to  me,  he  undertook  on  that  day  to  make  a  contract  in  a  form 
which  should  bind  such  jobbers  to  take  the  shares  of  his  employer. 
The  defendant,  however,  says  that  although  prim&  facie  it  was 
his  duty  in  the  performance  of  his  business  to  do  so,  yet  he  did 
not  as  a  broker  on  the  Bristol  Stock  Exchange  undertake  to  do 
so,  because  of  the  custom  of  the  Bristol  Stock  Exchange,  and  that 
he  acted  according  to  that  custom,  which  custom  binds  the  plaintiff. 
He  does  not  say  that  the  plaintiff  knew  of  the  custom,  but  he  says 
that  because  the  plaintiff  employed  him  to  sell  the  shares  on  that 
stock  exchange,  and  according  to  its  rules  he  is  bound  by  its 
custom.  I  think,  however,  that  the  plaintiff  is  only  bound  by 
such  a  custom  as  is  both  reasonable  and  legal,  for  to  that  extent 
only  can  a  person  who  is  ignorant  of  a  custom  be  assumed  to 
acquiesce  in  and  be  bound  by  it.  Now  the  contract  for  sale  which 
the  defendant  made,  did  not  comply  with  the  terms  of  the  Act 
30  &  31  Yict.  c.  29,  and  was,  therefore,  illegal  and  void,  but  it  is 
alleged  that  by  the  custom  of  the  Bristol  Stock  Exchange, 
although  the  defendant  undertook  to  make  a  contract  for  sale, 
yet  he  did  not  undertake  to  make  a  contract  which  should  bind 
the  purchaser.    Such  a  custom  I  think  is  both  unreasonable  and 


Bi«tt,L^. 
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illegaL  ,  It  is  farther  said  on  behalf  of  the  defendant  that  he  used  18S2 
all  reasonable  means  to  find  a  purchaser  of  the  shares,  bat  that  vttjaw 
he  did  not  succeed  in  finding  onoi  and  it  is  endeavoured  to  support  j^^ 
this  by  contending  that  what  took  place  on  the  4th  of  December 
did  not  amount  to  a  contract,  but  only  to  an  arrangement  that  on 
the  18th  of  December  the  jobbers  would  make  a  contract  if  they 
pleased,  but  that  they  were  not  then  bound  to  make  any  contract 
at  alL  What,  however,  took  place  was  this,  on  the  4th  of  Decem- 
ber, these  jobbers  gave  the  defendant  a  bought  note  which  was  to 
be  evidence  of  the  contract,  and  thereupon  the  defendant  sent  an 
advice  note  to  the  plaintiff!  That  was  the  contract,  which  if  pro- 
perly reduced  into  writing  might  have  been  a  binding  contract, 
that  the  jobbers  would  on  the  accoont  day  take  these  shares  if 
they  were  then  delivered  to  them.  The  defendant,  therefore,  I 
think,  made  a  contract  for  the  sale  of  the  shares,  but  he  did  so 
without  doiog  or  intending  to  do  what  is  required  by  the  statute^ 
and  consequently  he  failed  to  do  his  duty.  It  is  then  said  on  the 
part  of  the  defendant,  that  the  plaintiff  can  only  recover  nominal 
damages,  because  if  the  contract  had  been  in  due  form,  the 
jobbers  would  not  have  been  bound  to  have  taken  the  shares,  as 
the  plaintiff  could  not  on  the  account  day,  when  the  bank  was 
being  wound  up,  have  given  a  valid  transfer  which  the  bank  could 
have  registered.  But  it  seems  to  me  that  all  the  seller  was 
required  to  do  was  to  deliver  shares  on  the  account  day,  which  if 
the  bank  had  remained  solvent  woald  have  entitled  the  purchaser 
to  have  had  them  transferred  into  his  name,  and  that  the  seller 
does  not  undertake  that  the  banking  company  shall  be  a  going 
concern  up  to  the  account  day.  The  plaintiff  was,  therefore, 
ready  to  do  then  all  that  he  was  bound  to  do,  and  if  the  jobbers 
had  accepted  the  shares  on  that  day,  they  would  have  been 
bound  to  have  paid  the  agreed  price,  and  as  the  defendant  failed 
to  do  that  which  would  have  compelled  them  to  have  taken  the 
flbares,  the  plaintiff  lost  such  price  by  reason  of  such  failure. 
With  respect  to  the  defendant's  liability  to  indemnify  the 
plaintiff  against  calls  on  the  shares,  in  consequenoe  of  his  re- 
maining the  legal  registered  holder,  this  has  been  wisely  given 
up,  and  the  judgment  will,  therefore,  be  only  for  the  price  of  the 
shares 
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1882  C!oTTOK,  L.J.    The  defendant  is  sued  for  a  loss  arising  ffom  his 

MmMH  negligence  in  his  employment  as  broker  to  sell  shares  for  the 
j^^  plaintiff  The  answer  he  makes  is  that  he  was  employed  to  sell 
them  according  to  the  rales  of  the  Bristol  Stock  ExchangCi  and 
that  he  followed  those  rales  and  did  not  make  any  contract  before 
the  13th  of  December,  bat  only  an  arrangement  for  a  contract. 
Now,  in .  my  opinion,  that  is  not  correct  According  to  the  cases 
OB  the  snbject  what  was  done  was  this,  the  defendant  entered  into 
a  contract  for  sale  with  some  jobbers  who,  although  they  con- 
tracted to  be  the  bnyers^  did  so  subject  to  this  pecnliarity,  that  if 
on  the  name-day  they  fonnd  another  who  woold  bay,  they  were 
to  be  at  liberty  to  snbstitate  the  name  of  soch  person  for  their 
0¥m  names.  Lord  Hatherley  said,  in  Ortm  y.  Paine  (I),  **  that 
Coles  Y.  Brielawe  (2)  and  Paine  r.  Hutehin$M  (8)  had  established 
that  in  the  case  of  an  ordinary  sale  to  a  jobber  the  real  contract 
was  that  at  the  settling  day  he  woald  either  take  the  shares  him- 
self or  giye  the  names  of  one  or  more  translBrees  who  coold  pay 
for  the  shares,  and  to  whom  no  reasonable  objection  woold  be 
taken."  Therefore  there  was  in  the  present  case  a  oontraot^  and 
the  objection  taken  by  the  defendant  that  he  did  not  make  a 
contract  cannot  prevail.  *  Then  it  is  said  that  the  contract  was 
void  because  it  did  not  set  forth  the  name  of  the  person  in  whose 
name  the  shares  were  registered,  as  required  by  80  &  31  Yiet 
c  29,  and  that  it  is  the  custom  of  the  Bristol  Stock  Exchange  to 
disregard  the  provisions  of  that  Act.  If  that  be  the  practice  on 
that  exchange  the  sooner  it  is  altered  the  better;  but^  in  my 
opinion,  the  plainti£f  is  not  bound  by  such  a  custom,  as  it  is 
neither  reasonable  nor  legal.  There  was,  I  think,  negligence  on 
the  part  of  the  defendant  when  he  had  the  opportunity  of  selling 
these  shares,  not  to  make  the  contract  in  such  a  form  as  could  be 
enforced.  Then  comes  the  question  to  what  amount  of  damage 
the  defendant  is  liable.  The  plaintiff  has  now  given  up  all  claim 
•  to  an  indemnity  against  calls  on  the  shares,  and  therefore  I  think 
it  better  to  abstain  from  saying  what  is  my  opinion  on  that  pointy 
as  it  cannot  now  be  judicially  decided.  As  regards  the  plaintiff's 
claim  for  the  price  of  the  shares,  I  think  that  he  is  certainly 

(1)  Law  Rep.  4  Ch.  441,  at  p.  443.  (2;  Law  Rep.  4  Ch.  3. 

(3)  Law  Rep.  3  Ch.  388. 


Oolton.L^. 


VOL.  DL  QUEENB  BENCH  DIYISIOK.  555 

entitled  to  that.    It  has  been  said  that  he  oonld  not  give  avalid       1882 
transfer,  bat  this  is  not  a  ease  for  specific  performanoOy  and  all     kbilson 
that  the  plaintiff  had  undertaken  to  do  by  the  contract  for  sale      j^^ 
was  to  deliver  a  dnly  ezecated  transfer  of  the  shares,  and  it  would 
be  for  the  pnichaser  to  get  the  transfer  registered.   In  my  opinion 
there  was  negligence  of  the  defendant,  and  in'  xespeot  ot  such 
negligenee  the  plaintiff  is  entitled  to  recover'  damages  to  the 
amount  of  1152.  lOs. 

Afpeai  aUawecL 

Solicitors  fbr  plaintiff:  Dofni&y  A  Oumberland. 
Solicitors  for  defendant :  Merediths,  Boheria,  dt  MUb, 

W.P. 


im  THE  COURT  OF  APPEAL.]  j^^^  28. 

SUFFELL  v/  THE  BANK  OF  ENGLAND. 
Bank  of  En^Umd^AMm  on  NiH&^Eravtre  nf  Ntmber-^McOeriai  AUeraUon. 

In  an  action  against  the  Bank  of  England'for  the  non<>payment  df  notes  payable 
to  bearer  which  had  been  regularly  issaed  by  the  banki  it  appeared  that  the  notes 
had  been  bonft  fide  purchased  by  the  plaintiff  for  value,  but  that  before  the  plaintiflf 
took  them  the  notes  had  been  altered  by  erasing  the  numbers  upon  them  and 
substituting  others,  -with  the  object  of  preventing  the  notes  fhmi  being  traced,  as 
payment  had' been  stopped  and  a  notice  issued  specifying  their  numbers  :-* 

MMj  reversing  the  decision  of  Lord  ColeridgCy  C  J.,  that,  although  the  altera- 
tion did  not  vary  the  contract,  it  was  material  in  the  sense  of  altering  the  notes 
in  kn  essential  part,  and  that  therefore  the  notes  were  vitiated,  so  that  the  plaintiff 
oouid  not  recover  In  his  action  on  diem  against  the  bank. 

.  Appbal  from  the  judgment  of  Lord  Coleridge,  C. J.,  on  further 
oonsideiation  (reported  7  Q.  £.  D.  270). 

The  question  was  whether  the  fraudulent'  alteration  of  the 
number  of  a  Bank  <^  England  note  was  an  alteration  in  such 
a  material  particular  as  to  filiate,  the  note  and  pre?ent  an  iimo- 
cent  holdev  from  recovering  thereon. 

The  plaintiff,  who  carried  on  the  business  of  a  money  changer 
«t  B];ufisels,  purchased  bon&  fide  in  April,  1880,  sixteen  Bank  of 
England  notes,  ten  being  for  20Z»  each,-  and  six  jfor  SOL  eaeb. 
These  notes  had  been  regularly  issued  by  the  bank  and  formed 
part  of  fifty  notes  of  502.  each,  bearing  date  the  2nd  of  July, 


r. 
Bank  OF 
Enolaio). 


1878,  numbered  50,501  to  50,550,  and  of  fifty  notes  of  207.  each 
'  bearing  date  the  3rd  of  September,  1878,  and  numbered  56,201 
to  56,250,  which  had  been  given  by  the  Bank  of  England  in 
April,  1879,  in  exchange  for  three  bank  notes  of  10007.  each 
and  one  for  5007.,  which  had  been  fraudulently  obtained  from 
Smith,  Payne,  &  Co.,  the  bankers.  Between  the  time  when  these 
notes  of  507.  and  207.  each  had  been  so  received  in  exchange  and 
the  time  when  they  were  sold  to  the  plaintiff  they  were  altered 
by  changing  the  figure  5  to  a  3  in  the  numbers  by  which  they 
were  so  numbered.  The  alteration  was  made  fraudulently,  and 
for  the  purpose  if  possible  of  preventing  the  notes  from  being 
traced,  as  payment  of  the  notes  had  been  stopped  at  the  bank, 
and  a  notice  of  this  with  their  numbers  had  been  issued. 

The  Bank  of  England  having  refused  to  pay,  the  plaintiff 
brought  this  action  on  the  notes,  which  was  tried  before  Lord 
Coleridge,  C.J.,  at  the  Guildhall  sitting  in  April,  1881.  The 
jury  having  been  discharged,  the  cause- was  reserved  for  further 
consideration,  and  judgment  was  afterwards  given  by  Lord 
Coleridge,  CJ.,  for  the  plaintiC 
The  defendants  appealed. 


April  25.  Cohen,  Q.C^  and  WAster,  Q.C.  (H.  D.  Greene,  with 
them),  for  the  defendants.  The  alteration  of  the  number  of  a 
Bank  of  England  note  is  a  material  alteration.  The  number  is  to 
identify  the  note  and  to  enable  it  to  be  traced,  and  without  it 
there  would  be  no  mode  by  which  payment  of  the  note  could  be 
stopped  and  notice  given  of  its  being  stopped.  It  is  essential  also 
for  enabling  the  bank  to  ascertain  what  notes  are  out  in  circulation. 
A  Bank  of  England  note  is  different  from  other  promissory  notes, 
and  is  not  to  be  governed  by  the  same  rule  as  ordinary  mercantile 
contracts.  It  is  made  a  legal  tender  for  sums  above  57  by  3  &  4 
Wm.  4,  c  98,  s.  6,  and  by  7  &  8  Vict,  c  32,  s.  4,  the  bank  is 
bound  to  issue  a  note  in  exchange  for  bullion,  and  the  bank  of 
course  would  be  bound  to  issue  it  in  the  usual  form,  and  therefore 
with  a  number  on  it,  so  that  it  could  be  taken  as  a  tender.  By 
24  &  25  Vict.  o.  98,  s.  17,  it  is  forgery  to  engrave,  inter  alia,  any 
number  intended  to  resemble  any  part  of  a  Bank  of  England 
note,  and  by  s.  12  of  that  Act  it  is  also  forgery  to  alter  any  such 
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note.  In  Beg.  y.  Keith  (1\  where  the  prisoner  was  indicted  onder 
11  Geo.  4  &  1  Wm.  4,  c  66,  s.  18,  which  resembles  this  s.  12 
ct  21  &  25  Yiot.  c.  98,  for  engraving  part  of  a  note  purporting  to 
be  that  of  a  banking  company,  it  was  held  that  every  part  of 
what  was  nsually  circulated  as  a  note  of  such  company  was  part 
of  the  note  within  the  statute.  In  the  present  case,  the  number 
on  the  notes  was  altered  intentionally,  and  in  order  to  make  the 
notes  represent  different  notes  from  those  that  were  issued  on  the 
day  they  were  dated.  That  would  make  them  different  instru* 
ments,  and  would  be  such  a  material  alteration  as  would  vitiate 
the  instruments,  although  the  alteration  might  not  affect  the 
contract:  Pigat'a  Case  (2);  Master  v.  MiUer  (3);  Mackintosh  v. 
Haydon  (4) ;  BwrohfiM  y.  Moore  (5) ;  Davideon  v.  Cooper  (6)  ; 
Leake  on  Contracts,  p.  808.  The  cases  of  Gardner  v.  Walsh  (7), 
Oatton  V.  Simpson  (8),  and  Aldous  v»  Comwell  (9)  only  shew  that  the 
alteration  to  vitiate  the  instrument  must  be  a  material  alteration. 
Where  there  is  an  alteration  of  the  contract  the  alteration  is 
necessarily  material,  but  there  is  no  decision,  binding  at  least  on 
the  Court  of  Appeal,  that  the  alteration  must  alter  the  contract 
in  order  to  be  material  in  the  sense  of  vitiating  the  instrument. 
On  the  contrary,  if  the  effect  of  the  alteration  is  to  change  the 
instrument,  or  its  operation,  it  is  a  material  alteration  within  the 
meaning  of  the  rule,  but  not  so  if  the  alteration  merely  adds 
something  which  the  law  would  imply,  and  which  is  therefore 
superfluous :  Calvert  y.  Baker  (10),  KniU  v.  WiUiams  (11),  Kershaw 
Y.  Cox  (12),  Trapp  v.  Spearman  (13),  Tidmarsh  v.  Orover  (14), 
and  Simmonds  v.  Taylor,  (15)  That  last  case  was  decided  before 
21  &  22  Vict  c.  79,  had  made  the  crossing  of  a  cheque  a  part  of 
the  cheque,  and  when  therefore  the  effacing  the  crossing  did  not 
affect  its  validity* 
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(1)  24  L.  J.  (M.O.)  110. 

(2)  11  Bep.  26. 

(3>  4  T.  R.  320;  1  Sm.L.C.8th  ed. 
p.  b57. 

(4)  By.  &  M.  362. 

(5)  3  E.  A;  Bl.  683;  23  L.  J.  (Q.B.) 
261. 

(6)  13  M.  &  W.343;  13  L.  J.  (Ex.) 
276. 


(7)  6  E.  &  Bl.  83 ;  24  L.  J.  (Q.B.) 
285. 

(8)  8  A.  &  £.  136. 

(9)  Law  Hep.  3  Q.  B.  673. 

(10)  4  M.  A  W.  417. 

(11)  10  East,  431. 

(12)  8  Esp.  246. 

(13)  8  Esp.  57. 

(14)  1  M.  &  S.  735. 


(15)  4  C.  B.  (N.S.)  463;  27  L.  J.  (C.P.)  248. 


558 


aUEESrS  BENCH  DIVISIQN. 


T0L.1X. 


1882 


SUFFBLL 

V. 

Bask  OF 


April27.  W.O.Barris(m,Q,0.,BndO.KAnden(m^hrihejiBbk' 
tiffl  To  be  a  material  alteration  within  the  meaning  of  the  rale 
laid  down  by  Master  y.  Miller  ( 1)  it  mnst  be  material  to  the  oontraet. 
<<  Material,"  said  the  Master  of  the  BoUa  in  Ireland,  in  OoUmS  ▼. 
Parker  (2)^  when  applied  to  words  for  this  purpose  means,  I  think, 
baying  an  effect  on  some  contract  or  right  contained  in  or  arising 
oat  of  the  instroment  itself.  It  does  not  mean  capable  of  possibly 
affecting  some  right  or  contract  which  is  not  created  by  the 
iDstroment"  In  that  case  there  had  been  a  deed  of  indemnity 
given  by  a  debtor  to  indemnify  his  sureties  against  any  loss  in 
respect  of  their  being  lus  sureties,  and,  after  the  deed  had  been 
executed,  one  of  the  sureties  had  drawn  a  pen  through  his  own 
signature  and  that  of  another  surety.  The  sureties  were  flimply 
covenantees,  and  the  deed  imposed  no  liability  on  them.  The 
Master  of  the  Bolls  therefore  held  that  sudi  alteration  of  th\» 
deed  was  not  a  material  one,  and  did  not  avoid  the  deed.  In 
Trapp  V.  Spearman  (3),  Lord  Eenyon,  who  was  one  of  the  judges 
in  Master  v.  MiBer  (1),  decided  that  the  alteration  of  a  bill  of 
exchange  by  the  addition  of  the  words,  ^  when  due  at  the  Grois 
Keys,  Blackfriars  Boad,*'  was  not  such  as  would  invalidate  the 
bill  in  an  action  on  it  against  the  acceptor.  In  a  note  to  Cord- 
weU  V.  Martin  (4)  it  is  stated, ''  words  written  on  a  bill  which  do 
not  affect  the  responsibility  of  the  parties  will  not  vitiate  it,'' 
citing  Marson  v.  Petit  (King's  Bench  sittings  after  Michaelmas 
Term,  47  G^.  3).  The  cases  of  Henfree  v.  Bromley  (5),  Wauffh 
V.  Biusdl  (6),  Trew  v.  Bnrton  (7),  OoBine  v.  Proeaer  (8),  and 
Sanderson  v.  Symonds  (9)  furnish  instences  of  alterations  which 
have  been  held  to  be  immaterial  and  not  to  vitiate  the  instrument, 
and  in  those  eases  the  alteration  did  not  vary  the  contract,  or  at 
least  was  not  considered  to  do  so  by  the  judges  who  decided  them. 
In  MoOett  v.  Waeherbarth  (10)  the  alteration,  which  altered  the 
rights  of  one  of  the  parties,  was  held  to  be  a  material  alteration  of 
the  contract,  and  that  therefore  it  avoided  it.    In  the  present 


(1)  4  T.  R.  320 ;  1  Sm.  L.  C.  8th  ed. 
p.  867. 

(2)  Ir.  Rep.  3  Eq.  519,  at  p.  526. 

(3)  3  Esp.  57. 

(4)  1  Gamp.  81. 


(10)  5  C.  R  181. 


(5)  6  East  308. 

(6)  6  Taunt.  707. 

(7)  1  Or.  &  M.  533. 

(8)  J  B.  &  0.  682. 

(9)  1  B.  &  B.  426. 
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case  the  number  cm  the  Bank  of  England  note  is  immaterial.  It 
is  equally  a  promise  to  pay  the  sum  mentioned  in  it  whether  there 
be  a  number  or  not  on  the  note.  It  is  the  same  note  which  the 
bank  issued,  and  issued  for  value  received,  and  the  bank  therefore 
ought  to  be  bound  to  pay  it  The  removal  of  the  number  is  no 
more  than  would  be  the  act  of  dipping  a  sovereign,  an  unlawful 
act  which  might  subject  the  person  committing  it  to  punishment^ 
bat  which  would  not  destroy  the  validity  of  the  note  or  sovereign 
in  the  hands  of  a  bon&  fide  and  innocent  holder. 
Oohm,  Q.O.,  replied. 

April  28.  Jessel,  M.R.  This  is  an  appeal  from  the  decision  of 
the  Lord  Chief  Justice  of  England  in  a  case  which  raises  the  very 
important  question,  what  is  the  effect  of  an  alteration  in  the  number 
of  a  note  of  the  Bank  of  England  as  regards  the  liability  of  the 
bank  to  pay  such  note  to  a  person  who  is  an  innocent  holder  of  it 
for  value.  The  question  is  one  depending  partly  upon  general 
law,  and  partly  upon  special  considerations  affecting  the  peculiar 
nature  of  a  Bank  of  England  note.  It  appears  to  me  that  the 
attention  of  the  Lord  Chief  Justice  was  not  directed  to  the  very 
important  distinction  there  is  between  a  Bank  of  England  note 
and  an  ordinary  promissory  note,  for  if  it  had  been  I  think  it  is 
by  no  means  probable  that  his  decision  would  have  been  to  the 
same  effect  that  it  was.  Another  point  which  I  think  I  ought  to 
remark  upon  is  this,  that  a  very  large  number  of  cases  were  cited 
in  the  Court  below  which  are  not  technically  binding  upon  this 
Courts  but  which  were  certainly  to  a  great  extent  binding  on  that 
Court,  and  it  may  well  be  that  in  differing  from  the  judgment  of 
the  Lord  Chief  Justice,  we  may  be  at  liberty  to  do  so  by  reason 
of  that  distinction. 

I  will  first  of  all  consider  the  general  law  on  the  subject,  which 
I  take  to  be  settled  now  beyond  dispute.  The  leading  case,  and 
which  from  the  time  of  James  L  has  always  been  so  treated,  is 
Piffofs  Ca$6  (1),  and  whatever  may  be  said  of  the  first  resolution 
in  FigcCs  Oaue  (1),  no  doubt  has  ever  been  raised  as  to  the  second 
resolution,  which  is  this,  *'  that  when  any  deed  is  altered  in  a  point 
material  by  the  plaintiff  himself,  or  by  any  stranger  without  the 
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1882  privity  of  the  obligee,  be  it  by  interlineation,  addition,  raaing,  or 
by  drawing  of  a  pen  through  a  line  or  through  the  midst  of 
any  material  word,  the  deed  thereby  becomes  void."  So  that 
even  if  a  single  word  which  is  material  is  erased  it  destroys  the 
jesBd.  M.B.  instrument.  It  was  next  decided  that  such  rule  of  law  which 
applied  to  deeds  applied  to  documents  not  under  seal.  Tiie  case 
which  decided  this  was  the  well-known  case  of  Master  y*  Miiler  (1), 
decided  in  the  year  1791.  There  Lord  Eenyon,  who  was  Lord 
Chief  Justice  of  the  Queen's  Bench,  held  that  the  rule  which  applied 
to  instruments  under  seal  applied  to  documents  not  under  seal, 
'*  because,"  he  said,  ^  no  man  shall  be  permitted  to  take  the  chance 
of  committing  a  fraud  without  running  any  risk  of  losing  by  the 
eyent,  when  it  is  detected.*'  Then  he  added,  *^  The  cases  cited  which 
were  all  of  deeds  were  decisions  which  applied  to  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time ;  for  at  that  time 
almost  all  written  engagements  were  by  deed  only.  Therefore, 
those  decisions  which  were  indeed  confined  to  deeds  applied  to  the 
then  state  of  aflfairs,  but  they  establish  this  principle,  that  all  written 
instruments  which  were  altered  or  erased  should  be  thereby 
avoided."  Ashurst,  J.,  said  this :  **  Now  I  cannot  see  any  reason 
why  the  principle  on  which  a  deed  would  have  been  aToided 
should  not  extend  to  the  case  of  a  bill  of  exchange.  All  written 
contracts  whether  by  deed  or  not  are  intended  to  be  standing 
eyidence  against  the  parties  entering  into  them.  There  is  no 
magic  in  parchment  or  in  wax.  And  a  bill  of  exchange,  though 
not  a  deed,  is  eyidence  of  a  contract  as  much  as  a  deed ;  and  the 
principle  to  be  extracted  from  the  cases  cited  is  that  any  altera- 
tion ayoids  the  contract"  I  will  not  read  the  elaborate  judgment 
of  Buller,  J.,  because  he  was  in  the  minority,  and  when  you  want 
to  find  out  the  principle  of  a  decision,  it  is  only  necessary  to  refer 
to  the  judgments  of  the  judges  who  were  in  the  majority,  and 
whose  decision  it  really  was.  I  will  therefore  pass  on  to  the 
judgment  of  Grose,  J.,  which  on  this  point  is  yery  plain.  **  Pigot's 
is  the  leading  case,"  he  said,  **  from  that  I  collect  that  when  a 
.  deed  is  erased  whereby  it  becomes  void,  the  obligor  may  plead 
non  est  factum  and  give  the  matter  in  evidence,  because  at  the 
time  of  plea  pleaded  it  was  not  his  deed ;  and,  secondly,  that  when 
(1)  4  T.  B.  320 ;  1  Sm.  L.  C.  8th  td.  p.  857. 
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a  deed  is  altered  in  a  material  point  by  himself,  or  even  by  a 
stranger,  the  deed  thereby  becomes  Toid.  Now  the  effect  of 
that  determination  is,  that  a  material  alteration  in  a  deed  canses 
it  no  longer  to  be  the  same  deed.  Such  is  the  law  respecting 
deeds ;  but  it  is  said  that  the  law  does  not  extend  to  the  case  of 
a  bill  of  exchange;  whether  it  does  or  not  mnst  depend  on 
the  principle  on  which  this  law  is  founded.  The  policy  of  the 
law  has  been  already  stated,  namely,  that  a  man  shall  not  take 
the  chance  of  committing  a  frand,  and  when  that  fraud  is  de- 
tected recover  on  the  instrument  as  it  was  originally  made. 
In  such  a  case  the  law  intervenes,  and  says  that  the  deed  thus 
altered  no  longer  continues  the  same  deed,  and  that  no  person 
can  maintain  an  action  upon  it  In  reading  that  and  the  other 
cases  cited,  I  observe  that  it  is  nowhere  said  that  the  deed  is  void 
merely  because  it  is  the  case  of  a  deed,  but  because  it  is  not  the 
same  deed*  A  deed  Is  nothing  more  than  an  instrument  or  agree* 
ment  under  seal ;  and  the  principle  of  those  cases  is  that  any 
alteration  in  a  material  part  of  any  instrument  or  agreement 
avoids  it,  because  it  thereby  ceases  to  be  the  same  instrument. 
And  this  principle  is  founded  on  great  good  sense,  because  it 
tends  to  prevent  the  party  in  whose  &vour  it  is  made  from 
attempting  to  make  any  alteration  in  it*  This  principle,  too, 
appears  to  me  as  applicable  to  one  kind  of  instrument  as  to 
another.**  I  have  read  those  portions  of  the  judgments,  because 
they  state  distinctly  what  the  law  is.  I  may  mention  that  that 
case  of  Mooter  v.  Miller  (1)  went  to  the  Exchequer  Chamber,  and 
there  Eyre,  C. J.,  said :  ^  When  it  is  admitted  that  the  alteration 
of  a  deed  would  vitiate  it,  the  point  seems  to  me  to  be  concluded ; 
for  by  the  custom  of  merchants  a  duty  arises  on  bills  of  exchange 
from  the  operation  of  law  in  the  same  manner  as  a  duty  is  created 
on  a  deed  by  the  act  of  the  parties."  And  Macdonald,  C.B., 
added :  *' I  see  no  distinction  as  to  the  point  in  question  between 
deeds  and  bills  of  exchange,  and  I  entirely  concur  with  my  Lord 
Ghief  Justice  in  thinking  there  would  be  more  dangerous  oonse-> 
quences  follow  from  permitting  alterations  to  be  made  on  bills 
than  on  deeds.*'  The  result  therefore  is  that  the  law  as  settled 
by  those  cases  applied  to  all  instruments  in  writing  without 
(1)  4  T.  R.  320;  in  error,  2  Hen,  BL  141. 
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diBtinction  for  tbis  purpose  between  an  instrament '  under  aeal 
which  is  a  deed  and  an  instniment  without  a  seal  which  is  not 
a  deed.  The  onlj  other  case  in  the  Exchequer  Cfaamber,  and 
which  is  strictly  binding  on  this  Gourt^  is  the  case  of  Jkmdstm  v. 
Cooper  {\\  where  the  action  was  not  on  a  biU  of  exchatige,  but  on 
a  guarantee  not  under  seal.  •   • 

The  doctrine  in  Mcuter  y.  Miller  (2)  has  been  applied  since  to 
various  kinds  of  instruments  not  under  seal,  such  as  bought  and 
sold  notes;  and  it  has  been  fully  recognised  to  be  the  law  of 
England)  and  that  it  is  the  law  is  not  disputed  by  the  respond* 
enty  the  plaintiff  in  this  action.  The  only  question  we  hare  to 
determine  therefore  is,  what  is  a  ^  material  altezation,"  it  being 
indisputable  according  to  the  authorities  that  if  there  be  such  a 
material  alteration  in  the  instrument,  the  instrument  is  avoided 
as  against  the  person  who  would  otherwise  be  liable  upon  it. 
The  cases  are  all  of  extreme  hardship,  because  they  assume 
that  the  plaintiff  is  a  boD&  fide  holder  for  value,  and  they  all 
assume  that  the  defendant,  without  any  merit  of  his  own,  gets 
rid  of  an  obligation,  at  all  events  as  regards,  that  plaintiff  on 
that  instrument. 

Kow  I  will  first  consider  whether  the  alteration  in  the. present 
case  was  a  material  alteration,  without  regard  to  the  cases  on  the 
subject,  which  are  numerous  and  conflicting,  and  are  besides  not 
technically  binding  upon  this  Court  It  is  alleged  on  the  part  of 
the  respondent  that  in  order  to  be  a  material  alteration  within 
this  rule  the  alteration  must  in  the  case  of  a  contract  affect  the 
contract,  and  that  where  there  is  no  contract  but  rights  are  con- 
ferred otherwise  than  by  way  of  contract,  those  rights  must  be 
interfered  with.  Those  are  the  suggested  limits.  Upon  these  two 
questions  arise.  First  of  all,  whether  those  limits  are  in  them* 
selves  reasonable  and  such  as  should  be  adopted  by  the  Gonrt  of 
Appeal  in  all  cases ;  and  secondly,  whether,  if  they  are  reasonable 
and  ought  to  be  adopted,  the  adoption  ought  to  be  limited  to  the 
class  of  cases  to  which  the  decisions  have  been  applied.  It  does 
not  appear  to  me  to  be  necessary  for  us  now  to  decide  whether 
those  cases  have  been  rightly  decided  which  limit  the  materiality 


(1)  13  M.  &  W.  343 ;  13  L.  J.  (Ex.) 
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in  the  ease  of  an  ordinary  oommercial  eontract  to  tlxe  gabjecfe 
nrhich  affects  the  contract  itaelf.  Whenever  it  becom^s  .necee^ 
eary  so  to  decide  it  will  become  necessary  also  to  consider  whether 
in  the  case  of  snch  oontract  there  is  anything  that  can  by  any 
rational  person  be  treated  as  material  which  does  not  affect  the  J<iwi,M.B. 
contract  An  illustration  will  point  ont  what  I  mean*  In  an 
ordinary  case  it  may  be  said  that  the  nnmber  put  on  a  bill  of 
exchange  or  on  a  cheque  will  not  affect  the  contract,  and  may  not 
be  a  material  alteration ;  but  take  the  case  of  a  debenture  issued 
by  a  company,  or  a  bond  issued  by  a  turnpike  trust,  or  a  foreign 
goyemment^  and  that  the  bond  is  paid  according  to  the  number 
drawn  by  lot^  which  is  a  very  common  mode  of  payment;  there, 
although  the  number  would  not  affect  the  contraot  on  the  face  of 
the  instrument,  it  really  would  affect  the  contract  in  another  way, 
and  I  should  think  there  would  be  no  doubt  in  the  world  that  in 
such  a  case  an  alteration  in  the  number  would  be  a  material 
alteration  in  the  instrument.  It  therefore  appears  to  me,  before 
one  can  consider  the  question  as  to  whether  the  alteration  is  an 
alteration  affecting  the  contract  one  must  know  exactly  what  the 
instrument  is^  what  the  alteration  is,  and  .what  the  general  effect 
is,  and  it  may  well  be  that  in  the  majority  of  these  oases  (although 
they  may  not  be  alli  rightly  decided,  for  some  of  them  conflict 
with  others),  they  may  be  well  decided  and  yet  they  may  not 
enable  one  to  decide  such  a  case  as  this  where  other  considera- 
tions arise  beside  the  mere  question  of  contract  between  the 
partiea 

Now,  a  Bank  of  England  note  is  not  an  ordinary  commercial 
contraot  to  pay  money.  It  is  in  one  sense  a  promissory  note  in 
term%  but  no  one  can  describe  it  as  simply  a  promissory  note.  It 
is  part  of  the  currency  of  the  country.  It  has  long  been  made  so 
by  Act  of  Parliament,  it  is  a  legal  tender  for  any  sum  above  57., 
and  it  must  be  issued  to  anyone  who  brings  a  certain  quantity 
of  bullion  to  the  bank,  and  demands  it»  as  he  has  a  right  to  do, 
for  the  purpose  of  using  it  as  currency.  It  is  protected  in  a  way. 
no  other  instrument  is  protected,  i^ainst  alteration  or  mutilation, 
and  its  preservation  in  a  pure  state,  to  use  a  term  as  applied  to 
deeds  by  some  learned  judges,  is  certainly  a  matter  of  the  utmost 
importance.    It  is  admitted  that  the  usage  of  putting  the  nnmber 
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1882  on  the  note,  dates  from  a  long  period  and  is  a  oostom  nniversallj 
known.  One  must  consider  the  operation  of  the  Act  of  Parliament 
which  says  that  any  man  who  produces  at  the  Bank  of  England  a 
certain  quantity  of  gold  bullion  shall  be  entitled  to  receive  bank 
je«ei.M.R.  notes.  Could  it  be  contended  that  the  bank  wanting  to  buy 
bullion  and  not  wanting  to  increase  the  circulation  of  notes,  could 
give  to  the  person  who  brought  the  bullion  notes  without  numbers  ? 
The  man  who  received  the  notes  in  such  an  unusual  form  could 
not  make  use  of  them  as  currency,  because  no  one  would  take 
them ;  and  I  take  it,  the  Act  means  a  note  in  the  ordinary  form 
in  which  the  bank  issues  Bank  of  England  notes.  I  do  not  mean 
to  say  that  the  Bank  of  England  might  not  alter  its  ordinary  form, 
but  I  mean  that  it  could  not  comply  with  the  terms  of  that  Act 
of  Parliament  unless  it  issued  to  the  man  who  so  brought  bullion 
notes  in  the  accustomed  and  ordinary  form,  so  that  they  would 
enable  him  to  use  them  as  currency.  The  number  on  notes  has 
another  important  use.  It  enables  the  person  who  receives  notes 
to  trace  them  and  so  to  detect  crime  as  well  as  to  guard  against 
the  commission  of  crime  by  reason  of  the  knowledge  that  the 
notes  may  be  so  traced.  But  the  utility  of  the  number  does  not 
stop  there.  We  have  been  told  there  is  a  relation  between  the 
date  and  the  number  which  enables  the  bank  more  easily,  no 
doubt,  to  detect  forgery  if  the  bank  found  that  relation  altered, 
and  also  to  enable  it  to  keep  a  register  of  the  notes  issued  against 
the  notes  coming  in,  so  as  to  ascertain  the  amount  for  which  the 
bank  is  liable.  Therefore,  knowing  the  use  made  of  the  number, 
the  mode  in  which  it  is  regarded  by  the  public,  and  in  which  it  is 
utilized  by  the  bank,  no  one  could  say  that  the  number  was  not  a 
material  part  of  the  note,  and,  indeed,  when  I  read  the  judgment 
of  the  Lord  Chief  Justice  of  England  that  was  obviously  his 
opinion.  If,  therefore,  there  is  nothing  to  restrict  the  generality 
of  the  terms  used  to  which  I  have  referred,  I  should  say  it  was 
quite  clear  that  the  alteration  of  the  number  was  an  alteration  of 
the  note  in  a  material  part. 

I  now  come  to  the  consideration  of  the  authorities  on  which 
alone  the  Lord  Chief  Justice  determined  this  case.  They  related 
only  to  ordinary  mercantile  instruments,  and  it  by  no  means 
follows  that  the  same  considerations  which  enabled  the  judges  to 
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decide  what  was  a  material  alteration  of  an  ordinary  mercantile 
instmment^  woold  even  by  thoBe  judges  have  been  treated  as  snffi- 
eient  to  enable  them  to  decide  what  was  a  material  alteration  in 
the  case  of  a  Bank  of  England  note,  which,  as  I  haye  stated^  is 
something  more  than  a  mercantile  instrument.  But  what  they  Jeaiei.M.R. 
did  decide  is  this.  They  said  where  the  alteration  made  merely 
states  that  which  the  law  would  otherwise  imply  that  is  not  a 
material  alteration.  I  think  there  would  be  very  little  difficulty 
in  acceding  to  that  in  the  case  of  ordinary  mercantile  documents. 
Then  they  said,  where  the  alteration  does  affect  the  contract  either 
by  increasing  or  decreasing  the  amount  of  the  obligation  of  the 
contracting  party  sued,  that  is  a  material  alteration ;  and  theu, 
in  some  cases,  they  stated  where  there  is  an  alteration  in  a  matter 
whicb^  though  it  does  not  directly  affect  the  contract  still  indi- 
lectly  does  so,  that  is,  affects  the  position  of  the  parties  to  the 
contract^  that  is  a  material  alteration.  With  the  exception  of 
CaldweU  y«  Parker  {1)  in  which  there  is  the  obiter  dictum  of  the 
Master  of  the  Bolls  in  Ireland,  I  cannot  find  any  case  in  which 
the  doctrine  has  been  laid  down  in  terms  such  as  those  stated  by 
the  Lord  Chief  Justice  of  England  in  the  course  of  his  judgment 
in  the  present  case,  viz. :  **  It  has  always  been  held  that  the 
alteration  which  vitiates  an  instrument  must  be  a  material  altera- 
tion, i.e.,  must  be  one  which  alters  or  attempts  to  alter  the 
character  of  the  instrument  itself,  and  which  affects  or  may  affect 
the  contract  which  the  instrument  contains  or  is  evidence  oV* 
And  his  Lordship  then  cites  certain  cases  as  ^  clear  authorities  to 
shew  that  an  inunaterial  alteration  will  not  do."  I  am  by  no 
means  satisfied  that  what  is  so  stated  is  incorrect  as  regards  an 
ordinary  commercial  instrument  which  contains  nothing  but  a 
contract  As  I  said  before,  it  is  difficult  to  see  how  in  such  a  case 
an  alteration  could  be  material  if  the  alteration  did  not  affect  the 
contract;  but  there  may  be  such  a  case,  and  I  expressly  reserve 
to  myself  the  right  of  saying  if  such  a  case  should  ever  occur  it 
has  not  been  decided  by  the  authorities  referred  to.  Again,  I 
agree  that  the  case  of  CaldweU  v.  Parker  (1)  goes  somewhat 
further,  but  I  decline  to  say  anything  disrespectful  of  that  case, 
except  that  I  disagree  with  it.  It  was  a  decision  arrived  at  by 
(1)  Jr.  Rep.  3  Eq.  519. 
Vou  IX.  2  R  2 
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the  Master  of  the  Bolls  in  Ireland,  as  he  states  with  great  doabt, 
and|  at  all  erents,  it  is  not  a  decision  which  is  binding  on  thia 
Conrt  It  seems  to  me  on  the  whole,  therefore,  that  there  is  no 
authority  binding  upon  ns  to  limit  the  materiality  of  an  alteration 
so  as  to  e&dnde  this  case  from  the  general  law,  and  that  there 
are  yery  strong  and,  to  my  mind,  nnanswerable  reasons  for 
holding  this  ease  to  be  within  the  general  law,  and  that  wkatevw 
hardship  onr  decision  may  inflict  npon  the  plaintiff  we  are  bound 
to  hold,  as  we  do,  that  the  defendants  should  succeed  in  this 
appeal. 


Brett,  L.J.  In  this  case  the  plaintitf,  for  value  and  with 
perfect  innocence,  bought  several  bank  notes  which  had  been 
issued  by  the  Bank  of  England,  and  the  question  is  whether  the 
plaintiff,  the  bonfi  fide  proprietor  of  these  notes,  can  recover 
from  the  bank  the  sum  for  which  those  notes  were  issued;  or 
whether  the  bank,  although  they  had  received  full  value  for  the 
issue  of  every  one  of  these  notes,  can  nevertheless  decline  to  pay 
the  sum  which  by  the  issue  in  each  case  they  undertook  to  pay  to 
the  person  who  should  present  the  note.  If  the  Bank  of  England 
be  not  bound  to  pay  such  sum  to  the  plaintiff  it  is  obvious  that  a 
great  hardship  will  be  inflicted  upon  the  pletintiff,  who  will  lose 
his  money.  And  it  equally  follows  that  the  bank  will  ^seape 
their  liability  to  pay  the  very  sum  which  by  the  note  when  it  was 
issued  they  undertook  to  pay.  I  ought  to  state  that  after  theee 
notes  were  issued  the  number  of  eaob  of  them  was  altered  by  a 
person  in  whose  possession  such  note  was  for  the  moment,  flow 
these  notes  came  into  the  possession  of  such  person  does  not  seem 
to  be  disclosed,  but  according  to  the  facts  found  by  the  Lord 
Chief  Justice^  such  person  purposely  altered  one  of  the  figures  in 
the  number  of  each  of  the  notes  with  a  fraudulent  intention  and 
for  the  purpose  of  preventing  its  being  traced.  It  seetns  to  me 
that  the  material  point  is  that  such  alteration  was  purposely 
done.  It  has  been  argued  for  the  plaintiff,  that  although  that 
was  purposely  done,  it  does  not  relieve  the  bank  from  its  liability 
to  pay  an  innocent  holder :  first,  because  the  alteraticm  was  'done 
by  a  stranger  to  the  note,  and,  secondly^  because  the  alteiatioi], 
by  whomsoever  it  was  done,  does  not  affect  the  contract  oontained 
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in  ihe  note,  and  theidcne  is  an  immaferial  alteraticm.  On  the  I88i 
other  side,  it  has  been  contended  that  the  alteiation  was  made  in 
the  bank  note  by  a  penon  who  was  in  possession;  of  it,  and  who, 
tiierefore,  whether  he  had  ot  not  stolen  it,  conld  have  forced  the 
bank  if  there  had  been  no  aHeratictn  to  pay  it,  and  assuming  the  Brett.  l.j. 
aheration  does  not  alter  the  cimtract  contained  in  the  note,  yet 
it  is  such  as  wonld  have  affected  its'  identity,  nsing  the  woid 
^identity"  in  a  manner  which  I  will  presently  consider.  It  was 
forther  urged  that  where  the  ixistrament  is  either  not  a  oiontract 
at  aD,  or  is  a  contract  and  something  more  than  a  contract^  an 
aUexation  made  of  that  instniment  may  be  material  although  it 
does  not  affect  the  contract  contained  in  it,  and  that  in  this  case 
there  is  a  material  -alteration,  although  it  does  not  affect  the 
contract. 

Now,  I  think  it  is  clear  that  a  Bank  of  England  note  itself 
contains  a  contract  which  is  ambulatory  by  reason  of  the  mere 
passing  of  it  from  hand  to  hand.  It  is  a  contract  to  pay  the 
amount  of  the  note  to  whomsoerer  may  present  it,  and  such 
person  can  enforce  that  contrad;  by  an  action.  But  then  I  think 
that  such  bank  note  is  something  more  than  an  instrument  con- 
taining a  contract,  or  what  is  eyidence  of*  oontract  only,  it  is  a 
thing  which  is  in  itself  valued  as  money  and  as  currency.  I  agree 
with  the  argument  on  the  part  of  the  plaintiff  that  the  altera* 
tion  in  this  case  has  not  in  any  way  affected  the  contract.  The 
number  on  the  note  ia  no  part  of  the  oontraet,  and  therefore  if 
the  rule  of  law  insLsted  upon  by  the  plaintiff  be  a  true  rule,, 
viz.,  that  it  is  only  an  alteration  whioh  affects  the  oontract  which 
vitiates  an  instrument,  then  the  plaintiff  would  be  entitled  ta 
recover.  The  question  therefore  must  be  whether  that  rule 
applies  further  than  to  an  alteration  of  a  contract  in  an  instru* 
ment,  and  if  it  does,  whether  the  alteration  in  these  notes,  which 
does  not  affect  the  contract  contained  in  them,  is  nevertheless  a 
material  alteration.  I  think  the  plaintiff  is  also  right  in  this,  that 
whatever  the  instrument  may  be  to  which  the  rule  is  applicable 
the  rule  is  only  applicable  where  the  alteration  is  material, 
leaving  open  the  question  to'  be  considered  what  is  a  material 
alteration.  I  incline  to  think,  but  it  is  not  necessary  to  deter- 
mine this  now,  that  where  an  instniment  oontains  only  a  oontiBct, 
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1882  or  can  only  be  used  as  eyidenoe  of  a  contract,  no  alteration  of  sach 
an  inatrament  which  doea  not  alter  or  affect  the  oonttaoty  can  be 
a  material  alteration.  Bat  I  think  the  rale  ia  not  confined  to 
inatrnments  which  contain  only  a  contract.  I  think  it  is  applic- 
&«tt,  L.J.  able  to  instruments  which  contain  no  contract  at  all ;  and  if  that 
be  trae,  then  it  follows  of  conrse  with  regard  to  instroments 
which  contain  no  contract  at  all,  that  the  alteration,  which  is 
to  be  a  material  alteration,  cannot  be  confined  to  an  alteration 
of  what  affects  the  contract  I  incline  to  think  with  regard  to 
instroments  which  either  contain  the  contract  and  something 
more,  or  which  do  not  contain  the  contract  at  all,  that  the  role 
may  be  thus  stated — whenever  any  instniment  is  purposely 
altered  by  a  penon  in  lawAil  possession  of  it  in  a  material  part 
of  it,  the  instniment  is  void  for  the  purpose  of  enabling  any 
person  to  sue  on  it  or  to  defend  himself  by  using  it  as  a  direct 
defence  depending  on  its  obligatory  force  as  an  iostrament, 
I  put  in  those  cautionary  words  myself,  because  I  am  not  sure 
that,  although  an  instrament  may  be  avoided  for  the  purposes 
which  I  have  mentioned,  nevertheless  it  may  be  used  for  other 
and  collateral  purposes,  as  for  instance,  by  way  of  proving  oc 
enforcing  an  admission  where  the  instrument  itself  is  not  need 
either  for  the  purpose  of  its  being  sued  upon  or  for  the  purpose 
of  its  being  used  as  a  direct  defence  in  the  terms  which  I  have 
stated.  But  whenever  it  is  within  the  terms  which  I  have  stated, 
then  it  seems  to  me  any  material  alteration  in  it  avoids  it  for 
those  purposes  although  that  alteration  does  not  alter  any  contract 
in  it.  That,  however,  leaves  open  the  question  what  is  a  material 
alteration  in  such  an  instrument  Any  alteration  of  any  instru- 
ment seems  to  me  to  be  material  which  would  alter  the  business 
effect  of  the  instrument  if  used  for  any  ordinary  business  purpose 
for  which  such  an  instrument  or  any  part  of  it  is  used. 

If  that  be  true,  then  the  question  arises  whethidr  the  alteration 
of  the  number  of  a  Bank  of  England  note  jcomes  within  that 
definition.  I  have  already  stated  that  in  my  opinion  such  altera- 
tion does  not  alter  or  affect  the  contract  contained  in  the  note,  but 
the  number  does  seem  to  me  to  be  a  material  part  of  the  instrument^ 
and  to  be  used  in  ordinary  business  as  a  material  part  of  that 
instrument  for  business  purposes.    It  is  put  there  by  the  Bank  of 
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England  for  porpoaes  aa  I  might  aay  within  the  bank  itaelf.  I 
am  not  sore  whether  if  that  were  the  only  purpose  for  which  it ' 
is  used  an  alteration  of  it  oonld  be  said  to  be  a  material  altera- 
tion within  the  definition  I  hare  stated;  bat  it  is  important 
in  a  business  sense,  and  it  is  certainly  used  or  may  be  used  by 
CTerybody  into  whose  hands  the  note  comes.  It  seems  to  me  that 
as  long  as  all  their  notes  are  marked  with  a  number  the  defend- 
ants  could  not  issue  any  particular  bank  note  without  a  number, 
and  for  this  reason,  because  the  person  entitled  to  demand  from 
them  the  issue  of  a  note  is  entitled  to  have  a  note  which  will  pass 
as  currency  without  question  or  doubt,  which  would  not  be  the  case 
with  respect  to  a  bank  note  without  a  number  originally  upon  it. 
The  number  is  also  most  undoubtedly  useful  for  tiie  purpose  of 
tracing  the  note  in  case  of  accident,  and  I  will  not  say  that  there 
are  not  other  business  purposes  for  which  such  number  may  be 
used.  It  seems  to  me  that  these  instances  are  enough  to  shew  that 
the  number  is  a  part  of  the  note  used  in  ordinary  business  for  a 
business  purpose.  Then  it  seems  to  me  that  an  alteration  of  part 
of  such  an  instrument  as  that  is  within  the  definition  and  is  a 
material  alteration.  I  do  not  rely  upon  the  alteration  of  the 
identity  of  the  note,  if  identity  "  is  to  be  used  in  the  sense  that 
the  alteration  alters  the  physical  appearance  of  the  document, 
because  it  seems  to  me  that  an  alteration  on  the  iace  of  an 
instrument  which  is  admitted  to  be  an  immaterial  alteration  does 
neyertheless  alter  the  *^  identity/*  if  identity  is  used  in  the 
sense  of  physical  appearance.  My  yiew  is  that  in  Sandenon  y. 
Symcnd$  (1)  the  judges  used  the  word  *f  identity  **  as  meaning 
identity  in  the  case  of  a  contract,  and  that  therefore  it  really  only 
oame  to  the  same  thing  as  saying  that  there  must  be  an  alteration 
of  the  contract  which  is  a  material  alteration  of  the  effect  of  the 
contract.  If  there  is  an  alteration  which  affects  the  legal  effect 
of  the  contract,  it  is  obyious  that  the  two  contracts  then  are  not 
identical,  and  I  cannot  help  thinking  that  is  what  the  judges 
there  meant. 

The  question  is  whether  we  are  right  in  extending  the  rule  to 
such  an  alteration  as  we  are  now  considering  in  a  Bank  of  England 
note.    It  has  been  argued  that  the  doctrine  has  been  confined  to 
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^ases-  where  the  instrament  cont4tned  a  oontract»  and  It  was  stated 
that  in  the  ease  relied  on,  Master  t.  MiUer  (1),  there  was  a  con- 
tract and  an  alteration  of  the  contract  The  action  there  was 
brought  npon  k  bill  of  exchange^  and  the  alterati<Mi  was  in  the 
date  of  such  bilL  Therefore  tho  action  was  broaght  npon  an 
instrnment  containing  a  oontraclt^  and  to  my  mind  containing 
nothing  else,  and  the  alteration  altered  the  effect  of  that  contract, 
thei^fore  so  far  as  the  decision  goes,  it  is  only  a  binding  authority 
npon  a  Court  of  co-ordinate  jurisdiction  that  an  alteraticm  in  a 
contract  which  alters  the  effect  of  that  contract  is  a  material 
alteration,  and  vitiates  that  anstrument  It  seems  to  me  that  the 
principle  laid  down  in  Mcuteit  y.  MiUer  (1)  extends  in  its  appliclt* 
tion  beyond  an  instrnm^it  which  contains  only  a  contract.  The 
words  wtiich  Lord  Eenyon  uses  are  certainly  larger  than  wouM 
ap{dy  only  to  contracts,  because  the  words  are  ^*  all  written  instru*- 
inents  which  were  altered  or  erased,"  and  one  must  here  read  in 
"  in  a  material  part  *'  **  should  be  thereby  avoided.-'  I  do  not  think 
that  the  judgment  of  Ashurst,  J.,  applies  to  other*than  instruments 
containing  a  contract.  With  regard  to  Buller,  J.,  it  is  immaterial 
to  consider  what  he  said  because  his  opinion  did  not  prevai],'but 
I  think  that  that  which  Grose,  J.,  says'  is  yery  material.  ^  A 
deed,"  he  says,  '*is  nothing  more  than  an  instrument  or  agree- 
ment under  seal,  and  the  principle  of  these  cases" — ^that  is,  of  the 
cases  previous  to  Master  y.  MiUer  (1) — **  is  that  any  alteration  in 
a  material  part  of  any  instrument  or  agreement  avoids  it,  because 
it  thereby  ceases  to  be  the  same  instrument."  He  afterwards 
shews  that  he  intended  to  extend  this  to  something  more  than  an 
agreement,  because  he  says,  **  This  principle  too  appears  to  me  as 
applicable  to  one  kind  of  instrument  as  to  another^"  I  think, 
therefore,  that  he  intended  to  comprise  within  the  doctrine  instru* 
ments  which  were  not  contracts  as  well  as  those  which  were  only 
ccmtracts.  Then  the  case  cited  to  us  of  an  alteration  in  an  award, 
namely,  Henfree^  y.  Bromley  (2),  certainly  carried  the  matter 
beyond  an  alteration  in  instruments  which  were  mere  agreements, 
for  the  alteration  there  certainly  did  not  affect  the  contract^  and 
yet  it  was  held  that  it  avoided  the  instrument.  The  case  which 
I  yentured  4o  suggest  of  an  alteration  in  the  statement  of  the 
(1)  4  T.  R.  820 ;  1  Sm.  L.  0.  8th  ed;  p.  867*  (2)  6  East,  808. 
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CQBfiideiatioQ  given  at  the  time  o{  the  giving  of  a  bill  of  sale 
ceftainlj  wopld  not  alter  the  contracti  because  whfi^tever  the  con- 
sideration was  the  contract  would  be  the  samoi  but  I  cannot 
doubt  myself  that  where  there  is  such  an  alteration  of  such  state- 
ment as  would  affect  t|ie  validity  of  the  registration  of  the  bill  of 
sale  it  must  be  within  the  principle  laid  down,  and  would  be  an 
alteration  which  would  avoid  the  bill  of  sale.  Both  principle  and 
authority  sepm  to  me  to  shew  that  the  doctrine  is  to  be  applied  to 
all  instouments  in  which  there  is  ^  material  alteratiooi  and  that 
the  alteration  m^y  be  material  although  there  may  be  no  contract 
in  the  iuatrumenf;,,or  if  there  be,  it  does  not  alter  such  contracjb. 
I  9m,  however,  inclined  to  admit  that  if  the  instrument  contains 
nothing  but  a  contract,  and  has  no  legal  or  business  effect  what- 
ever except  as  a  contract,  that  then  there  could  be  no  material 
alteration  in  the  document  unless  that  alteration  did  alter  the 
contract  With  regard  to  wbat  was  ezpi-essed  by  the  Master  of 
the  ^Us  in  Ireland  in  Caldwdl  v.  Parker  (1),  I  can  only  say  that 
I  cannot  as  at  present  advised  bring  my  mind  to  think  that  that 
case  was  decided  according  to  law.. 

Cotton,  L  J.  In  this  case  the  plaintiff  is  a  bona  fide  holder 
for  value  of  certain  Bank  of  England  notes,  on  which  he  sues  the 
Bank  of  England.  There  is  no  imputation  on  him  with  regard  to 
the  way  in  which  he  took  those  note.^,  but  the  question  which  we 
have  to  consider  is  this,  whether  in  consequence  of  certain  altera- 
tions which  were  made  in  those  notes,  intentionally,  and  evidently 
for  the  purpose  of  preventing  them  being  traced,  the  plaintiff,  in 
iaccordance  with  the  rules  of  law  long  established  in  this  country, 
has  lost  his  right  to  sue  upon  them.  Novf  the  rule  which  is  relied 
upon  by  the  Bank  of  England  is  that  which  is  laid  down  in 
Piffofs  Case  (2),  namely,  that  a  deed  is  void  when  it  is  altered  in 
a  point  material.  That  was  only  as  regards  a  deed,  but  the  rule 
so  laid  down  was  afterwards  extended  in  Master  v.  Miller  (3)  to 
instruments  not  under  seal,  and  following  that  case,  it  has  been 
well  established  that  the  principle  so  laid  down  extends  to  nego- 
tiable instruments,  and  that  a  bona  fide  holder  for  value  cannot 
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leoorer  <m  them  when  there  has  been  an  alteiatioii  in  the  inatra- 
ment  coming  within  aneh  prindpla  The  qneaticm  ia,  whether  m 
material  alteration  is  confined  to  an  alteration  whidi  ia  material 
becanae  it  alters  the  contract  in  the  inatniment.  Kow  that  cer- 
tainly ia  not  the  language  of  the  role  in  Pigofs  0am  (1),  nor  of 
the  rule  as  adopted  and  npplied  to  inatmmenta  not  nnder  aeal,  in 
Magier  y.  JftZbr  (2),  and,  with  the  exception  (rf  the  caae  in  Ireland, 
CaJdweU  y.  Parker  (8),  no  caae  haa  been  referred  to  in  which 
the  jndgee  haye  ao  restricted  the  rule  that  the  materiality  masi 
be  material  in  the  aenae  of  altering  the  contract.  I  do  not  think 
it  necessary  to  consider  that  case  of  OoMweU  y.  Parker  (8),  bnt  I 
agree  in  thinking  that  it  ia  not  a  right  decirian,  and  I  certainly 
do  not  feel  bonnd  to  follow  it. 

Now,  that  being  ao,  there  ia  no  deciaioo,  certainly  no  series  of 
decisions,  that  the  material  alteration  ia  reatricted  in  the  way 
contended  for  by  the  plaintiff,  and  one  does  not  find  from  the 
judgments  from  which  one  must  gather  the  principle  on  whidi 
the  cases  were  decided,  that  the  rale  was  so  limited  Groee,  J^ 
pats  his  jndgment  in  Miuier  y.  MUer  (2)  on  thifi,  not  an  altera- 
tion  of  the  contract  but  an  alteration  of  the.  instroment^  ao  that 
it  is  no  longer  to  be  considered  as  the  same  instrament  **  A 
deed,''  he  says,  ''is  nothing  more  than  an  instrament  or  agree- 
ment nnder  seal,  and  the  principle  of  those  cases  is  that  any 
alteration  in  a  material  part  of  any  instrament  or  agreement, 
avoids  it  becaase  it  thereby  ceases  to  be  the  same  instrament." 
Of  coarse,  it  is  not  every  small  alteration  in  an  instrament  which 
will  prevent  it  being  the  same.  It  mast  be  a  material  alteratioD, 
so  that  the  party  defending  himself  may  be  able  to  say  that  it  is 
not  the  same  instrament  as  that  which  he  ezecated  or  to  which  he 
pat  his  band.  Then  what  was  said  by  Dallas,  L.CJ'.,  in  Sander^ 
son  y.  SymandB  (4),  was  this :  **  The  original  rale  was  not  intended 
so  mach  to  gnard  against  fraad  as  to  insure  the  identity  of  the 
instrament  and  prevent  the  substitution  of  another  without  the 
privity  of  the  party  concerned.**  Not  to  prevent  an  alteration 
which  would  make  a  different  contract^  but  to  insure  the  instru- 
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ment  being  in  rabstaaoe  the  same,  and  to  prevent  tbe  parties  snb- 
stitoting  that  which  was  not  the  same  bnt  a  different  instrument. 
The  judgment  of  Bichardson,  J.  (1),  is  somewhat  more  ambiguous, 
because  he  says  ''the  ground  on  which  the  cases  haye  turned  is 
that  the  alteration  has  varied  the  identity  of  the  contract,"  using 
that  ambiguous  word  '^  contract,''  which  may  either  mean  the 
instrument  containing  the  contract  or  the  contract  contained  in 
the  instrument.  Then  there  is  the  case  of  KniU  v.  WiUiamB  (2), 
where  the  only  alteration  in  the  promissory  note  was  the  addition 
to  ^*  value  received  '*  of  the  words  **  for  the  goodwill  of  the  lease 
and  trade  oi  Mr.  F.  Enill."  It  was  argued  by  Mr.  Harrison,  when 
I  called  his  attention  to  that  case,  that  the  alteration  there  was  an 
alteration  of  the  contract,  and  therefore  came  within  tbe  principle 
for  which  he  was  contending.  But  when  one  looks  at  the  judg- 
ments of  Lord  EUenborough  and  Grose  and  Bayley,  JJ.,  that  is 
not  the  ground  of  their  decision.  Lord  Ellenborough  says,  by  way 
of  illustration,  **  If  a  bond^  for  example,  were  conditioned  for  the 
payment  of  money  generally,  could  it  afterwards  be  introduced 
by  way  of  recital  that  the  money  had  been  advanced  out  of  a  par- 
ticular fund  which  might  afterwards  be  made  use  of  for  other 
purposes  ?"  Clearly  shewing,  that  the  principle  of  his  decision 
was  that  the  alteration  must  be  such  an  alteration  of  the  instru- 
ment as  would  make  it  substantially  different^  and  which  although 
it  would  not  affect  the  contract,  would  affect  the  rights  of  the 
parties  in  other  matters.  Then  he  says,  "  The  effect  of  the  altera- 
tion is  to  narrow  the  value  from  value  received  in  general  to  the 
value  expressed ;  which  I  cannot  say  is  not  a  material  alteration." 
Then  what  Grose,  J.,  says,  is  this :  "  The  question  is,  whether  the 
alteration  introduced  made  it  a  different  note.  If  it  be  material, 
it  is  a  different  note ;  and  it  certainly  is  material,  for  it  points  ont 
the  goodwill  and  trade  of  F.  KniU  as  the  particular  consideration 
for  the  note,  and  puts  the  holder  upon  inquiring  whether  that 
consideration  had  passed."  Bayley,  J.,  says  **  The  case  of  Ma$ter 
T.  Miller  (3)  decided  that  an  alteration  in  a  material  part  of  a  bill 
after  it  has  issued  makes  a  new  stamp  necessary,  and  this  was  a 
material  alteration,  for  it  was  evidence  of  a  fact  which,  if  neces- 
sary to  be  inquired  into,  must  otherwise  have  been  proved  by 
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different  evidence."  So  that  even  if  it  could  be  said  that  that  was 
an  alteration  in  a  particnlar  contract  in  that  case,  that  is  not  the 
ground  on  which  the  judges  put  their  decision. 
Then  there  is  the  case  of  Simnumdar.  Taylor(l)  as  to  a  crossed 
Cotton.  LhT.  cheqfne.  There  the  Exchequer  Ciiamber  decided  that  the  erasing 
of  the  crossing  did  not  yitiate  the  cheque.  That  decision  was  on 
the  ground  that  the  erasing  was  not  a  material  alteration  eren  if 
the  crossing  was  part  of  the  cheque,  but  that  it  was  not  part  of 
the  cheque  but  a  mere  superadded  direction  to  the  banker,  and 
did  not  come  within  the  statute  of  19  &  20  Yict.  c.  25.  The 
erasing  the  crossing  did  not  ayoid  the  instrument  as  it  was  no 
siteration  of  the  instrument  but  only  a  removal  of  a  superadded 
direction;  that  decision,  therefore,  cannot  in  my  opinion  assist 
the  plaintiff.  No  doubt  there  is  a  long  string  of  oases  wliich  do 
as  a  rule  deal  with  the  question  whether  the  contract  contained  in 
the  instrument  has  been  altered  or  not,  as  the  test  by  which  to 
decide  whether  the  alteration  be  a  material  one  within  the  rale 
in  F4g9f$  Case  (2),  and  the  plaintiff  did,  as  he  was  entitled  to  do» 
rely  on  that  most  strongly ;  but  the  question  whether  an  alteration 
of  an  instrument  is  a  material  one  must,  in  my  opinion,  depend 
npon  the  nature  of  the  instrument  and  the  uses  to  which  it  is  to 
be  put,  and,  although  in  these  cases,  the  proper  test  may  have  been 
whether  the  contract  contained  was  altered  or  not^  it  by  no  means 
follows,  unless  it  has  been  so  laid  down,  that  the  rule  is  that  the 
alteration  in  the  contract  is  essential  and  that  no  other  alteration 
will  -do.  In  my  opinion  that  conclusion  would  be  inoorreot  The 
question  here  is  whether  the  alteration,  although  not  an  alteration 
of  the  contract,  is  nevertheless  an  alteration  of.  the  instrument  in  a 
material  way.  Having  regard  to  the  nature  of  the  instrnment 
and  the  purpose  for  which  it  ia  used,  one  cannot  see  why  one  is 
to  confine  the  alteration  which  has  been  laid  down  in  general 
tenns  as  a  material  alteration  in  the  two  oases  to  which  I  have 
teferred^  Pigat's  Ccue  (2)  and  Jitaater  v.  Miller  (8),  to  an  altera- 
tion of  the  contract  In  my  opinion  it  is  not  a  question  of  the 
alteration  of  the  contract,  but  a  question  of  the  alteration  of  the 
instrnment  in  a  matexial  way.    Now,  in  this  case  we  have  a  welt 
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kDown  thing,  yiz.,  a  Bank  of  England  note,  which  is  nnder  an 

Act  of  Parliament  part  of  the  circulating  medium  of  the  country, 

and  as  regards  the  issne  of  which  the  Bank  of  England  is  subject 

to  restrictions  in  its  operation.     What  has  been  done  is  this, 

certain  numbers  which  are  always  stamped  on  the  notes  of  the    cottra^. 

Bank  of  England  before  they  are  issued  have  been  altered,  by 

a  holder,  undoubtedly  intentionally  and  for  a  particular  purpose. 

Now  can  it  be  said  that  such  numbers  are  not  an  essential  part  of 

the  note?    They  have  been  recognised  as  cfssential  for  years,  so 

that  no  one  would  take  a  Bank  of  England  note  if  such  numbers 

were  not  upon  iU    The  numbers,  with  the  date,  enable  the  Bank 

of  England  and  the  public  to  identify  the  notes.    Persons  wishing 

to  protect  themselves  as  far  as  they  can  against  the  loss  of  Bank 

of  England  notes  make  a  memorandum  of  the  date  and  numbers, 

and  in  case  of  loss  they  giro  notice  to  the  bank,  of  the  numbers 

of  the  notes  which  have  been  lost,  and  the  bank  then  stops^them 

and  endeavours  to  prevent  their  circulation  by  sending  romid 

notice  of  the  numbers  of  the  notes  stopped  to  perscms  likely  to 

take  them.    The  numbers  are  therefore  essential  for  this  purpose 

and  also  for  the  protection  of  the  bank  against  forgery,  because 

it  enables  it  to  see  whether  it  has  issued  a  note  of  that  date 

and  number  which  is  presented  to  it  for  payment. .  By  these 

Aumbers  the  bank  can  know  what  notes  are  still  in  circulation, 

because  when  they  come  in  they  are  not  issued  again.    Therefbfe 

the  existence  of  the  numbers  on  the  notes  affords  both  to*  the 

bank  and  the  public  a  most  material  protection.    Having  regard 

then  to  the  nature  of  the  instrument  and  to  the  purpose  for 

which  these  numbers  are  used  and  are-  put  on  the  note,  I  am  of 

opinion  that  tiiey  must  be  considered  as  an  essential  part  of*  the 

•note,  and  that  by  altering  them  the  person  who  did  it  has*  made 

a  material  alteration  of  the  instrument  within  the  rule  laid  dowm 

hj  the  cases  to  which  I  have  referred,  and  therefol%  that- the 

defence  of  the  Bank  of  England  in  this  case  must  prevaiL    *>    ' 

Judgment  reverted. 

fiolidtor  for  plaintiff:  E.  /.  OMviyne,  agent  for  J.  Raid  BaUeg. 
Solicitors  for  defendants :  FreehjUMe  A  WHUame* 

W.  P. 


WILLIAMS  «.  WALKER 

^     Eiubani  and  Wife^Pott^uptial  Contrad^Cimtraet  hy  ike  Wife  wUh  ikt 

Euebandin  rtepeet  qfher  Beal  EBtai&—Q  A  4:  Ffii.  4^  e.  74,  m.  77, 79. 

A  married  woman  immediately  after  the  mairiage,  and  in  oonnderatioa  thereof 
and  of  her  husband  imdertaking  the  management  of  lands  and  tenements  of 
which  she  was  seized  in  fee,  and  of  his  paying  off  incmnhcanoes  and  dBbayiog 
the  expense  of  managing  and  keeping  the  premises  in  repair,  verbally  agraed  to 
convey  the  lands  and  tenements  to  him,  and  to  settle  them  upon  him  abeolately, 
and  to  do  all  such  acts  as  might  be  legally  necessary  for  eSectnating  such  oonfey- 
anoe  and  settlement  The  hoaband  performed  his  part  of  the  agreement,  bat  the 
wife  died  without  having  executed  or  acknowledged  a  deed :-— 

Beldf  that  this  contract  could  not  be  set  up  as  an  equitable  defence  to  a  dum 
by  her  heir-«t-law  to  recover  the  land. 

Statbmbnt  07  OLAiu.  Thomas  Williams,  the  great  grand- 
father  of  the  plaintiff;  by  his  will,  dated  the  26tli  of  Febraary, 
1856,  devised  the  tenement  now  naed  aa  a  beer-honse  and  knowi 
by  the  name  of  the  Castle  Inn,  together  with  the  land,  out  build- 
ings and  appnrtenanees  thereto  belonging,  situate  at  Pentre 
BronghtoD,  Wrexham,  Denbighshire,  to  his  wife  Hannah  WiUiaoB 
for  life,  remainder  to  his  daughter  Hannah  Parry,  then  the  wife  of 
John  Parry,  in  fee. 

2.  Thomas  Williams  died  on  or  about  the  12th  of  November, 
1860,  being  then  possessed  of  the  aforesaid  tenement. 

3.  The  will  of  Thomas  Williams  was  duly  proved  by  Hamiali 
Williams,  his  widow,  on  the  29th  of  May,  1861. 

4.  Hannah  Williams  died  on  or  about  the  2nd  of  April,  1862| 
being  then  possessed  of  the  aforesaid  tenement, 

6.  John  Parry  died  on  or  about  the  26th  of  July,  1876. 

6,  Hannah  Parry,  the  widow  of  John  Parry,  in  September,  1878| 
married  the  defendant  William  Walker. 

7.  Hannah  Walker  died  on  or  about  the  8th  of  November, 
1881»  without  issue,  while  in  occupation  and  possession  of  the 
aforesaid  tenement  and  of  the  two  pieces  of  land  hereinafter 
mentioned. 

a  John  Parry,  by  his  will,  dated  the  22nd  of  April,  1876, 
'  -"^d  all  his  real  property  to  his  wife,  the  aforesaid  Hannah 
*»oltttely. 
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9*  The  will  of  John  Parry  was  proved  by  Hannah  Walker,  then       1882 
Hannah  Parry,  on  the  26th  of  Angnst,  1876,  ~WniJA^ 

10.  Jdin  Parry  was  at  the  date  of  his  will  possessed  of  the  two     ^J^;^^ 
pieces  of  land  sitaate  at  Bronghton  sought  to  be  recorered  in  this 

action. 

11.  The  plaintiff  is  the  heir-at-law  of  Hannah  Walker,  formerly 
Hannah  Parry,  and  as  snch  is  entitled  to  the  possession  of  the 
aforesaid  tenement* 

12.  The  defendant  has  sinoe  the  death  of  his  said  wife  Hannah 
Walker  remained,  and  still  remains,  in  occupation  and  possession 
of  the  aforesaid^  tenements^  and  has  refused  and  still  refuses  to 
give  np  possession  of  the  same  to  the  plaintiff,  although  snch 
possession  has  been  demanded  from  him. 

The  plaintiff  claims,  1.  Possession  of  the  aforesaid  tene- 
m^its;  2.  Mesne  profits  from  the  8th  of  Noyember,  1881,  until 
possession. 

BefeMt.  1.  The  defendant  says  that  he  is  in  possession  of 
the  tenements  and  lands  of  which  possession  is  claimed  in  this 
action. 

2.  Without  prejudice  to  any  defence  which  he  may  be  entitled 
to  set  up  by  virtue  of  the  last  preceding  paragraph,  the  defend- 
ant says  as  follows : — ^In  or  about  September,  1878,  the  defendant 
married  Hannah  Parry  who  was  then  seised  in  fee  of  certain 
lands  and  tenements  including  those  of  which  possession  is  claimed 
in  this  action.  At  the  date  of  the  defendant's  marriage  aforesaid, 
Hannah  Parry  had  been  keeping  the  Castle  Inn,  and  had  mort- 
gaged the  same  to  one  Joseph  Williams,  and  there  was  then  dae 
and  owing  to  Joseph  Williams  under  such  mortgage  the  sum 
of  150^  and  72. 10s.  for  interest  There  were  also  debts  owing  by 
Hannah  Parry  for  beer  and  other  goods  supplied  for  consumption 
at  the  Castle  Inn  amounting  in  all  to  about  2102.  Hannah  Parry 
had  then  no  money,  nor  any  stock  on  the  premises. 

3.  Immediately  after  the  defendant's  marriage  with  Hannah 
Party  (hereinafter  called  Hannah  Walker),  and  in  consideration 
thereof  and  of  his  undertaking  the  management  of  the  said  lands 
and  tenements,  and  of  his  paying  off  the  debts  aforesaid  and 
defraying  all  expenses  which  might  thereafter  be  incurred  in 
managing  and  keeping  in  repair  the  said  lands  and  tenements, 
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1888        tbe  said  Hannih  Walker  agreed  to  oonvey  the  said  lands  and 
wtTf i^»- "  tenements  to  the  defendant  and  to  setUe  them  upon  him  afaso- 
w^xuB.    l^^Jy  *^  to  do  all  soch  acta  as  might  be  legaUy  neeesaaiy  for 
effeetoating  sneh  conveyanoe  and  settlement. 

4.  The  defendant^  in  pnrsaance  of  tbe  agreement  aforesaid, 
entered  into  possession  of  the  said  lands  and  tenements  and 
receiTed  the  rents  and  profits  thereofl  The  defendant  also 
managed  all  things  connected  with  the  said  land  and  tenements, 
and  expended  at  rarions  times  npon  repairs  and  similar  expenses 
snms  of  money  amounting  in  all  to  about  60L  13ie  defendant 
also  in  pursuance  of  his  said  agreement  paid  off  all  the  debts 
aforesaid  witii  the  exception  of  one,  part  of  which  is  still  unpaM 
and  for  the  payment  of  which  the  defendant  is  liabla  The  mort- 
gage debt  and  interest  aforesaid  were  pdd  out  of  the  proceeds  of 
tbe  sale  of  part  ol  the  jsaid  lands  and  tenements  during  the- life  of 
the  said  Hannah  Walker. 

5.  By  reason  of  the  above  mentioned  agreement  and  the  per- 
formance thereof  by  the  defendant  as  aforesaid,  the  defendant 
became  entitled  to  have  the  aforesaid  conveyance  or  settlement 
in  bis  favour  executed  by  the  said  Hannah  Walker ;  but  tiie  said 
Hannah  Walker  died  without  havmg  executed  the  same.  The 
defendant  contends  that  he  is  now  entitled  to  enforce  against  Ihe 
plaintiff  as  heir>at-law  of  Hannah  Walker  specific  performance  of 
the  said  agreement;  and  the  defendant  therefore  says  that  the 
plaintiff  is  not  entitled  in  equity  to  claim  possession  of  the  said 
lands  and  tenements. 

Beply  (Mid  Demwrer.  2.  The  plaintiff  says  that  the  alleged 
contract  between  the  defendant  and  his  late  wife  Hannah  Walker 
set  out  in  the  stotement  of  defence,  if  made  (which  he  does  not 
admit),  is  not  binding  in  law  or  equity,  because  not  evidenced  by 
writing,  as  required  by  the  Stetuto  of  JPrauds. 

3.  The  plaintiff  also  demurs  to  the  second,  third,  fdurth,  and 
sixth  paragraphs  of  the  statement  of  defence,  on  the  ground 
(amongst  others)  that  ihe  defence  there  set  up  is  founded  upon  an 
alleged  agreement  or  contract  between  the  defendant  and  his  late 
wife  Hannah  Walker  which  in  law  they  could  not  nmke,  and 
which  cannot  either  at  law  or*  in  equity  be  enforced  against  the 
plaintiff  as  heir-at-law  of  Hannah  Walker. 
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May  22.    Clement  Higgine^  in  Bopport  of  the  demuner.    The       I88S 
agreement  set  oat  in  the  third  paragraph  of  the  statement  of    Williaiu^ 
defence,— a  verbal  agreement  alleged  to  have  been  made  between    .^alkee. 
hnsband  and  wife  during  the  coverture,  whereby  she  agrees  to 
settle  upon  him  property  of  whieh  she  was  seised  in  fee  abso* 
Intely — ^is  not   one  npon  which  an   action   could    have   been 
maintained  either  at  law  or  in  equity  by  the  husband  or  his 
representatiTes  against  the  wife,  and  consequently  not  one  of 
which  spedflo  performance  c%n  be  enforced  against  the  plaintiffl 
It  is  contrary  to  first  principles  for  a  wife  to  convey  or  to  con« 
tract  to  convey  real  property  to  her  husband,  except  by  marriage* 
settlement*    Oonsequently,  upon  the  death  of  Hannah  Williams^ 
the  property  in  question  became  vested  in  the  plaintiff  as  her 
heir-at-law. 

M'Marran,  contriL  The  second,  third,  fourth,  and  fifth  para- 
graphs of  the  statement  of  defence  disclose  a  good  equitable 
defence  to  the  plaintiff's  claim.  They  shew  an  agreement  be- 
tween the  defendant  and  his  wife  which  was  perfectly  valid  and 
capable  of  being  enforced,  and  of  which  there  has  been  a  part 
performance  on  his  part.  In  Story's  Equity  Jurisprudence,  voL  ii. 
§  1872,  it  is  said :  ^  In  regard  to  contracts  made  between  husband 
and  wife  after  marriage,  k  fortiori  the  principles  of  the  common 
law  apply  to  pronounce  them  a  mere  nullity ;  for,  there  is  deemed 
to  be  a  positive  incapacity  in  each  to  contract  with  the  other. 
But  here  again,  although  Courts  of  Equity  follow  the  law,  they 
will  under  particular  circumstances  give  full  effect  and  validity  to 
posVoiuptial  contracts.  Thus,  for  example,  if  a  wife  having  a 
'separate  estate  should  bonfi  fide  enter  into  a  contract  with  her 
husband  to  make  him  a  certain  allowance  out  of  the  income  of 
such  separate  estate  for  a  reasonable  consideration,  the  contract, 
although  void  at  law,  would  be  held  obligatory  and  would  be 
enforced  in  equity.  So,  if  the  husband  should  for  good  reasons 
contract  with  his  wife  that  she  should  separately  possess  and  enjoy 
property  bequeathed  to  her,  the  contract  would  be  upheld  in 
equity.  So,  if  a  hnsband  and  wife  for  a  boD&  fide  and  valuable 
coDsideration  should  agree  that  he  should  purchase  land  and  build 
a  house  thereon  for  her,  and  she  should  pay  him  therefor  out  of 
the  proceeds  of  her  own  real  estate ;  if  he  should  perform  the 
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^^  contract  on  his  side^  she  also  woold  be  compelled  to  peiform  it  on 
Wjllubs  her  sUe."  The  law  is  similarlj  laid  down  in  Biahiqp'e  Laws 
WiTkEi.  of  Harried  Women,  §  604;  Smith's  Beal  and  Peraonal  Pn^riy, 
4th  ed.  p.  1124.  Here^  the  wife»  for  a  good  oonaideration,  agreed 
to  settle  the  lands  in  question  on  her  husband*  That  agreement 
was  enforceable  in  equity  against  the  wife,  and  may  equally  be 
relied  on  as  a  defence  against  her  heir-at-law. 

Eiggin$^  in  reply.  No  doubt,  if  the  proper  steps  had  been  taken 
in  the  lifetime  of  the  wife,  the  property  might  have  been  Tested  in 
the  husband.  But  the  question  is  whether  the  contract  alleged 
in  the  third  paragraph  of  the  statement  of  defence  is  one  that 
can  be  enforced  in  equity.  There  is  no  authority  to  support  that 
proposition.  There  was  no  separate  property  here.  The  wife 
was  seised  in  fee  at  the  time  of  her  marriage.  Shct  could  not 
have  contracted  with  a  third  person  to  oon?ey  it ;  neither  could 
she  contract  with  her  husband. 

[Manistt,  J.  Are  there  no  authorities  on  the  subject  save  the 
text-books?] 

None  which  throw  any  light  upon  it;  but,  for  the  general  prin- 
ciple, Wtttoch  Y.  NMe  (1)  and  Teasdale  y.  BraiihwaUe  (2)  may  be 
referred  ta  The  Act  for  the  abolition  of  Fines  and  BecoTeries, 
3  &  4  Wm.  4,c.  74, applies  as  well  to  equitable  as  to  legal  estate: 
8.  1.  This  is  in  effect  an  attempt  to  evade  the  proFisions  of 
SS.77,  TQofthat  Act. 

Makistt,  J.  No  doubt  the  plaintiff  is  entitled  to  recover  the 
property  in  question,  unless  the  contract  set  out  in  the  third  para- 
graph of  the  Btatement  of  defence, — ^that,  after  the  defendant's 
marriage  with  Hannah  Parry  (the  then  owner  in  fee),  and  in  con- 
rideration  thereof  and  of  bis  undertaking  the  management  of  the 
said  lands  and  tenements,  and  of  bis  paying  off  certain  debts  and 
defraying  all  expenses  whidi  might  thereafter  be  incurred  in 
managing  and  keeping  in  repair  the  said  lands  and  tenements,  the 
said  Hannah  Walker  agreed  to  eanvey  the  said  lands  and  tenements 
to  the  defendant)  and  to  settle  them  upon  him  absolately,  and 
to  do  all  such  acts  as  might  be  legally  necessary  for  effectuating 
such  conveyance  and  settlement^ — constitutes  in  equity  an  answer 

(1)  4A  L.  J.  (CL)  345.  (2)  4  Ch.  D.  85 ;  6  Gh«  D.  680. 
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to  the  plamtijBTs  claim.  The  case  is  peculiar  ia  this  respect,  that  1882 
it  is  not  an  action  by  the  hasband  for  specific  performance ;  bat  Williams 
he  isy  after  hb  wife's  death,  setting  ap  a  contract  to  the  effect  waukr 
above  stated,  and  alleging  that  he  has  performed  it  on  his  part. 
No  doubt,  in  equity,  a  contract  to  do  a  thing  is  the  same  as  if  it 
had  actually  been  done.  But  if  during  her  lifetime  the  wife  had 
hj  deed  conyeyed  the  property  to  her  husband  without  comply- 
ing with  the  provisions  of  3  &  4  Wm.  4,  c.  74,  that  deed  would 
have  been  void.  The  object  of  the  Act  was  to  protect  married 
women  from  being  swayed  by  the  undue  exercise  of  marital  influ- 
ence ;  and,  even  though  the  husband  joined  in  it,  a  deed  unac- 
knowledged would  equally  be  void.  I  must  confess  I  do  not  see 
any  answer  to  that  The  contract  relied  on  here  could  not  have  a 
greater  effect  than  a  deed  would  have  had.  If  it  could,  the  Act 
of  1832  would  be  rendered  of  no  effect.  Upon  that  short  ground 
I  think  this  demurrer  must  prevail. 

It  is  unnecessary  to  go  into  the  general  question.  It  would  be 
strange  indeed  if  the  evidence  of  the  husband  should  be  the  only 
evidence  of  the  making  of  such  a  contract  as  this.  Upon  either 
ground,  therefore,  it  might  well  be  held  to  be  contrary  to  first 
principles  to  allow  such  a  contract  to  prevail. 

Watkin  Willulhs,  J.  I  am  of  the  same  opinion.  A  married 
woman  during  coverture,  as  well  in  equity  as  at  law,  is  under  a 
legal  disability  to  convey  her  real  estate ;  and,  unless  the  provi- 
sions of  3  &  4  Wm.  4,  c.  74,  are  complied  with,  a  deed  executed 
by  her  for  the  purpose,  and  a  fortiori  a  parol  contract  by  her,  is 
void.    There  must,  therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  theplainiiff. 

Solicitors  for  plaintiff:  Kennedy,  Huffhes,  dt  Kennedy,  far  J. 
AUington  Hughes,  Wrexham. 

Solicitors  for  defendant :  Hamlin  db  Orammar,far  J.  P.  Cart- 
wrighi,  Chester. 

J.  S. 


VouUL  2S 
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1882  BALDWIN   &   CO.    v.    THE    LONDON,    CHATHAM,    AND   DOVER 

Aug.  8.  RAILWAY  COMPANY. 

Carrier^LiMlUyfor  Delay  in  DrantmisiioH  nf  Qood»-^Mmuwn  vf  Damage^ 

Oil  the  19th  of  December,  1881^  eighteen  bakt  marked  *'  Rags  "  were  deliyered 
bj  the  plaintiffs  in  London  to  the  defendants  for  conveyance  to  W.  station  ii^ 
Kent,  where  in  the  ordinary  oonrse  they  shonld  have  been  delivered  within 
twcnty-fonr  hoars.  By  mistake  they  were  forwarded  to  another  place,  and  did 
not  reach  the  W.  station  until  the  4th  of  Jamiary,  1882,  when,  finding  them  to 
have  become  heated  (through  being  packed  in  a  damp  state)  and  Uierefore  unlit 
for  the  manufacture  of  paper,  the  consignees  rejected  them ;  and  ultimately  the 
rags  were  found  useless  for  any  purpose,  and  were  destroyed. 

There  being  an  admitted  breach  of  duty  on  the  part  of  the  defendants,  and  it 
being  conceded  that  the  rags  would  have  sostaiiied  no  injury  if  they  had  been 
packed  dry,  the  county  coori  judge  gave  a  verdict  fur  the  plaintifis,  but  for 
nominal  damages  only,  on  the  ground  that  the  loss  was  attributable  to  the  plain- 
tifis' own  act  in  packing  the  rags  in  a  damp  state,  without  informing  the  defend- 
ants that  special  care  was  necessary. 

Upon  a  motion  to  enter  a  verdict  for  the  plaintifis  for  the  admitted  value  of 
the  goods : — 

Eeld^  that  the  ruling  of  the  judge  was  correct. 


Thk  plaintiffs  sned  the  defendants  for  437.  6s.  &i.  damages  for 
wrongful  oonyersion  of  eighteen  bales  of  rags^  and  for  the  like 
damages  for  breach  of  contract. 

At  the  trial  before  the  jadge  of  the  Sonthwark  County  Court, 
it  appeared  that  on  the  19th  of  December,  1881,  the  plaintifis 
delivered  to  the  defendants  in  London  eighteen  bales  of  rags  of 
the  value  of  43/.  6s.  8e2.  to  be  6onveyed  to  Messrs.  Monckton  at 
the  Wrotham  station,  at  which  place  it  was  admitted  that  they 
would  in  the  ordinary  course  of  business  arrive  within  twenty- 
four  hours.  By  mistake  they  were  sent  to  another  station,  and 
did  not  reach  Wrotham  station  until  the  4th  of  January,  1882. 
On  that  day  the  station-master  at  Wrotham  wrote  to  the  plaintiffs 
informing  them  that  ''the  rags  had  been  traced,  and  that  en- 
deavours were  being  made  to  induce  Messrs.  Monckton  to  accept 
them:"  and  on  the  7th  the  station-master  again  wrote  to  the 
plaintiffif  informing  them  that  the  rags  had  been  refused  by 
Messrs.  Monckton  in  consequence  of  **  the  quality  not  being  suit- 
able," and  requesting  instructions  as  to  the  disposal  of  them.  The 
plaintiffs  declined  to  give  any  instructions,  and  the  rags,  having 
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been  packed  in  a  damp  state,  heated  and  rotted  and  became  such       1882 
an  intolerable  nuisance  that  the  defendants  were  obliged  to  and     Baldwoi 
did  destroy  them.  Lotook, 

It  appeared  bj  the  eyidence  of  the  plaintiffs  that  rags  packed   ^^^^ 
in  a  damp  state  will  heat  and  rot  in  a  few  days  (much  less  than  a  Eailwat  Co* 
fortnight),  and  become  worthless  except  for  manure ;  and  that  in 
the  month  of  January  they  could  not  be  sold  even  for  that  pur- 
pose :  but  t]>at  rags  packed  dry  would  not  be  injured  by  a  delay 
of  six  months  or  even  more. 

It  was  admitted  by  the  plaintiffs  that  the  defendants  had  no 
notice  that  the  rags  were  packed  in  a  damp  condition,  the  bales 
being  merely  described  as  ''  Bags." 

XTpcm  these  facts  the  county  court  judge  nonsuited  the  plain- 
tiffs so  far  as  regarded  the  claim  for  a  wrongful  conversion ;  and, 
relying  upon  the  rule  laid  down  in  Hadleif  v.  BaxendaJe  (I),  he 
directed  a  verdict  and  judgment  to  be  entered  for  the  plaintiffs 
on  the  second  head  of  daim,  bat  for  nominal  damages  only, — 
observing  that  although,  as  far  as  he  knew,  the  rule  had  hitherto 
been  applied  only  to  the  loss  of  profits  by  delay  in  the  transit  of 
the  goods,  he  could  see  no  reason  why  it  should  not  apply  also  to 
loss  or  depreciation  in  respect  of  the  goods  themselves  through 
the  same  cause.  And,  further,  that  the  proximate  cause  of  the 
loss  of  the  goods  was  the  improper  condition  in  which  they  were 
packed,  and  not  the  delay. 

Aug.  8w  OaskeU  moved  to  increase  the  damages  to  4SL  6s.  8(2., 
the  admitted  value  of  the  rags  at  the  time  when  they  ought  to 
have  been  delivered  to  Messrs.  Monckton.  The  true  measure  of 
damages  in  an  action  against  a  carrier  for  the  non-delivery  of 
goods  in  a  proper  and  reasonable  time  is  the  difference  between 
their  market  price  at  the  time  at  which  they  ought  to  have  been 
deliyered,  and  their  n^arket  value  at  the  time  of  delivery  to  the 
conaignee  and  in  their  then  condition.  If  in  consequence  of  the 
delay  the  goods  are  destroyed  or  lessened  in  value,  the  extent  to 
which  they  are  so  deteriorated  is  the  proper  measure  of  the  carrier's 
responsibility :  llUnaia  Central  By.  Co.  v.  M'QeUan.  (2)  That  was 
an  action  for  not  delivering  corn  within  a  reasonable  time,  whereby 

(1)  9  Ex.  841.  (2)  54  III.  Bep.  (Americrm)  58. 

2  S2  2 
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1882       it  became  heated  and  spoiled.    And  see  2  Sedgwick  on  Damages, 
BaldwiV    7th  ed.  115. 

liOHDov  [Mathew,  J.    The  company  had  a  right  to  assome  that  the 

c^^»»    bales  contained  dry  rags,  not  damp.    The  plaintifis  gave  them  no 
Bailwat  Co.  notice  that  they  were  in  a  condition  to  be  destroyed  by  a  delay  <^ 
three  weeks. 

CatB|  J.  No  harm  would  have  happened  to  the  rags  if  they 
had  not  been  delivered  to  the  defendants  in  a  damp  state.  The 
result,  therefore,  can  hardly  be  said  to  be  such  as  would  be  in  the 
contemplation  of  the  parties.] 

In  Hooper  v.  London  and  North  Western  By.  Co.  (1),  the  plain- 
tiff's portmanteau  containing  a  brace  of  pheasants  was  delivered 
by  the  company  three  months  after  the  proper  time,  and  he 
recovered  15/.  agreed  damages  for  the  injury  done  to  the  other 
contents  of  the  portmanteau.  It  was  never  suggested  that  it 
would  be  a  case  for  nominal  damages  only.  If  the  defendants  had 
performed  their  contract,  the  damage  here  complained  of  could 
not  have  occurred. 

Mathew,  J.  I  think  the  decision  of  the  county  court  judge 
was  quite  right.  The  true  measure  of  damages  in  a  case  of  thia 
kind  is  that  which  may  fairly  be  said  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  as  the  natural  consequence 
of  a  breach  of  contract  on  the  part  of  the  defendants.  The  gooda 
in  question  were  not  delivered  or  tendered  to  the  consignees  until 
fourteen  days  after  the  time  at  which  they  ought  to  have  been 
delivered.  What  were  the  natural  or  necessary  damages  resulting 
from  that  delay  ?  If  the  rags  had  been  dry  when  delivered  to 
the  company,  the  damage  would  have  been  nil.  The  rags  how- 
ever were  then  damp,  and  heuce  their  destruction.  But  the 
company  did  not  know  they  were  damp.  It  was  the  duty  of  the 
plaintiffs  to  inform  the  company  at  the  time,  if  special  care  were 
required  in  dealing  with  the  rags.  The  point  was  not  raised  in 
Eooper  v.  London  and  North  Western  By.  Co.  (1) 

Cave,  J.,  concurred. 

B'de  refused. 

Solicitors  for  plaintiffs :  Keene,  Marsland,  dt  Broaden. 

(1)  £0  L.  J.  (Q.B.)  103. 

J.  S. 
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«MITH  &  SON,  AppELLANTg;   THE  ASSESSMENT  CX)MMITTEB  FOR  1882 

THE  PARISH  OF  LAMBETH,  Respondents.  June  2G. 

Poor-rat^^ValutUion  (Metropolis)  Act,  1869  (32  <fe  33  Vict,  c  67)— JBafeoWe 
Eereditaments — BookstcUh  on  a  Railway  Platform — Exdutive  Occupation 
— Exclusive  Enjoyment — Licence  or  Demise. 

By  indeDtura  the  South  Western  Railway  Company  granted  to  Smith  &  Son 
(therein  called  **  the  tenants  '*)  for  seven  years  "  the  sole  and  exclusive  licence 
and  privilege  to  vend,  sell,  lend,  and  exhibit  for  sale  and  loan,  newspapers,  books, 
feriodicals,  stationery,  &c.,  and  such  other  like  articles  required  for  the  conveni- 
ence of  passengers  by  railway  as  should  be  approved  by  the  secretary  of  tbe  com- 
pany, at  all  their  stations,"  Sec, ;  and  also  full  liberty  for  the  tenants,  subject  to 
the  approval  of  the  engineer  of  the  company,  to  erect  and  place  bookstands,  &c., 
on  the  platforms  for  exhibiting  and  keeping  their  books,  &c.,  and  to  post  and 
exhibit  advertisements  and  placards  on  the  station  walls ;  and  also  full  and  free 
ingress  and  egress  at  all  reasonable  times  for  the  tenants,  their  servants  and 
agents,  to  and  from  the  several  stations  for  the  purposes  of  the  grant.  The 
persons  employed  by  Smith  &  Son  were  to  be  under  the  control  of  the  station- 
master  and  liable  to  immediate  removal  from  the  station  in  case  of  insobriety  or 
misconduct.  S.  &  Son  were  to  pay  the  company  certain  fixed  monthly  rents, 
and  also  a  percentage  (quarterly)  on  the  gross  amounts  received  by  8.  &  Son  for 
the  posting  of  the  advertisements,  &c., — with  a  proviso  that,  in  case  the  rent  or 
the  quarterly  payments  should  be  in  arrear  for  fourteen  days  after  notice,  the 
same  should  be  recoverable  by  tbe  company,  in  addition  to  any  other  remedies, 
^  by  distress  as  in  the  case  of  rent  in  arrear."  And  it  was  provided  that  the 
tenants  should  not  vend  or  offer  for  sale,  or  exhibit  or  publish,  any  books  or 
advertisements  or  placards  of  an  indecent,  immoral,  or  seditious  character,  or 
which  should  be  forbidden  by  the  company ;  and  should  abide  and  observe  the 
Tegulations  from  time  to  time  made  by  the  company  touching  the  placing  on  the 
platforms  any  of  the  necessary  bookstands ;  and  the  company  warranted  to  the 
tenants  ''the  quiet  and  peaceable  enjoyment  and  benefit  thereby  granted  for 
the  period  and  upon  the  terms  and  stipulations  and  in  manner  aforesaid." 

S.  &  Son  erected  bookstands  upon  four  several  platforms  at  tbe  Waterloo 
station,  and  had  the  exclusive  possession  and  use  of  them ;  and  these  bookstalls 
were  closed  at  night  with  shutters,  and  were  locked  up,  the  keys  being  kept  by 
their  servants.  No  rights  of  ingress  and  egress  to  and  from  the  station,  or  of 
access  to  the  bookstalls,  were  exercised  by  S.  &  Son  or  their  agents  or  servants, 
except  under  the  provisions  and  for  the  purposes  of  the  indenture.  The  company 
were  assessed  to  the  poor-rate  for  the  station  generally : — 

Beldf  that  S.  &  Son  had  no  "  exclusive  occupation "  of  any  portion  of  the 
platforms,  so  as  to  render  them  liable  to  be  rated  in  respect  of  these  bookstalls. 

Gasb  stated  by  consent  under  12  &  13  Vict,  c  45|  s.  11,  on  a 
retnm  to  a  mandamus  to  the  general  quarter  sessions  for  Surrey, 
commanding  them  to  enter  continuances  and  to  hear  and  determine 
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1982  the  merits  of  certain  appeals  against  a  rate  or  assefisment  for  the 
Smiib  relief  of  the  poor  of  the  parish  of  Lambeth  :^ 
Lambeth  ^-  ^^^  appellants  are  booksellers^  librarians,  stationers,  and 
news  and  advertisement  agents  carrying  on  business  under  the 
style  or  firm  of  W.  H.  Smith  &  Son,  their  principal  place  of 
business  being  at  No.  186,  Strand. 

2.  The  respondents  are  the  assessment  committee  for  the  parish 
of  Lambeth  and  the  churchwardens  and  oTerseers  of  the  poor 
of  that  parish.  The  Waterloo  station  of  the  London  and  South 
Western  Bailway  Company  hereinafter  mentioned  is  situate  within 
the  parish  of  Lambeth. 

8.  Shortly  after  the  18th  of  February,  1880,  the  appellants 
received  notices  of  that  date  in  respect  of  the  several  bookstalls 
hereinafter  mentioned,  which  are  situate  at  the  Waterloo  station, 
to  the  effect  that  the  assessment  committee  for  the  parish  of 
Lambeth  had  had  laid  before  them  a  provisional  list  wherein  the 
bookstalls  were  included  for  assessment. 

4.  These  bookstalls  had  never  before  been  included  in  any 
valuation  or  provisional  list,  nor  had  they  been  rated  or  assessed 
to  the  relief  of  the  poor  or  otherwise,  nor  had  the  names  of  the 
appellants  appeared  in  any  valuation  or  provisional  liBt»  nor  had 
the  appellants  been  rated  to  the  relief  of  the  poor  or  otherwise  iu 
the  parish. 

5.  On  ike  26th  of  February,  1880,  the  appellants  gave  notice 
to  the  assessment  committee  of  their  objections  to  the  insertion  of 
the  bookstalls  in  the  provisional  list.  On  the  9th  of  March,  1880, 
the  assessment  committee  overruled  the  objections.  No  copy  of 
such  provisional  list,  or  notice  thereof,  was  afterwards  served  on 
the  appellants. 

6.  The  rate  or  assessment  for  the  relief  of  the  poor  and  other 
purposes  in  respect  of  which  the  appeals  were  brought  was  made 
by  the  respondents  and  allowed  on  the  20th  of  March,  1880,  and 
such  rate  purports  to  be  made  in  accordance  with  the  provisional 
list.  [See  a  copy  of  the  rate,  so  four  as  it  relates  to  the  bookstalls 
in  question,  opposite.] 

7.  The  bookstalls  in  question  are  in  possession  of  and  used  by 
the  appellants  under  the  terms  of  an  indenture  dated  the  25th  of 
April,  1872,  and  made  between  the  London  and  South  Western 
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1882        Bail  way  Company  (therein  called  ^  the  company  "),  of  the  one 

gjjj^      partj  and  W.  H.  Smith  and  W.  Lethbridge  and  their  assigns 

,    «•         (therein  called  "  the  tenants  '*),  of  the  other  part.    A  copy  of  the 

liAMBVTfl 

AasBBSMUT   indentare,  omitting  the  annual  payments  agreed  to  be  made,  was 
^'^^'"'^  made  a  part  of  the  case,  and  set  ont  in  an  Appendix. 

8.  The  terms  of  the  indenture  were  in  fall  force  and  effect  at 
the  date  of  the  rate ;  and,  in  pursuance  of  the  provisions  in  the 
indenture  contained,  the  spaces  occupied  by  the  appellants'  book 
cases  were  set  apart,  and,  so  far  as  the  bookstalls  are  erected  and 
placed  upon  the  platforma  of  the  station,  they  have  been  so 
erected  and  placed  with  the  approval  of  the  engineer  and  general 
manager  of  the  company. 

9.  From  the  date  of  the  indenture  the  appellants  have  exercised 
their  rights  thereunder,  partly  by  attendants  who  have  exhibited 
and  vended  newspapers,  books,  &c^  carried  by  hand  or  carried  by 
such  assistants  in  baskets  or  other  convenient  articles  to  passengers 
at  the  stations  or  in  the  trains  at  the  station,  and  partly  by  means 
of  portable  bookstalls  or  in  the  spaces  so  assigned  as  aforesaid. 
At  the  commencement  of  the  grant  under  and  by  the  indenture, 
and  for  some  time  afterwards,  spaces  for  one  moveable  stall  on  the 
main  line  platform  and  for  one  moveable  stall  on  the  line  then 
called  the  suburban  line  were  assigned  by  the  company  to  the 
appellants ;  but,  as  the  station  has  from  time  to  time  been  enlarged 
and  the  business  and  traffic  thereat  increased,  other  spaces  have 
been  assigned  to  the  appellants.  From  time  to  time,  at  the 
request  of  the  company,  the  appellants  have  closed  their  stalls  and 
suspended  the  exercise  of  their  rights  and  privileges. 

[Paragraphs  10, 11, 12,  and  13  described  the  bookstalls  and  the 
mode  of  placing  them,— Nos.  3242,  3244,  and  3245  being  fixed 
to  the  platform  and  walls  of  the  station,  and  No.  3243  merely 
resting  by  its  own  weight  on  the  platform.] 

14.  The  bookstalls  are  used  exclusively  by  the  appellants  and 
their  servants,  and  only  for  the  purposes  authorized  by  the  in- 
denture. They  are  closed  at  night  with  shutters,  and  looked  up, 
and  the  keys  are  kept  by  the  appellants*  servants. 

15.  Alterations  at  the  instance  of  the  company  have  from  time 
to  time  been  made  in  the  position  of  the  bookstalls  since  the  date 
of  the  indenture. 
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16.  No  rights  of  iDgress  and  egress  to  and  from  tbe  station  or 
of  access  to  the  bookstalls  are  exercised  by  tbe  appdllants  or  their 
agents  or  servants,  except  nnder  the  provisions  and  for  the  par- 
poses  of  the  indenture. 

17.  In  or  about  the  year  1871 ,  when  the  assessment  of  the 
London  and  South  Western  Railway  Company  to  the  poor  rate  in 
respect  of  their  station  at  Waterloo  was  under  consideration,  the 
assessment  surveyor  to  the  parish  of  Lambeth  included  in  his 
estimate  for  such  assessment  an  item  of  lOOOZ.  in  respect  of  annual 
profit  to  the  railway  company  arising  from  bookstalls  and  adver- 
tisement spaces.  The  company  did  not  admit  in  their  estimate 
such  a  source  of  profit,  and  appealed  against  the  whole  assess- 
ment ;  and  upon  the  hearing  of  that  appeal  the  assessment-sessions, 
without  deciding  as  to  any  particular  items,  fixed  a  lump-sum  as 
the  rateable  value  of  the  station. 

The  questions  for  the  opinion  of  the  Court  were,— 1.  Whether 
the  appellants  were  liable  to  be  rated  in  respect  of  the  bookstalls, 
or  any  of  them, — 2.  Whether  the  rate  was  a  good  and  valid  rate. 

The  Court  were  to  be  at  liberty  to  draw  inferences  of  fact :  and 
judgments  in  conformity  with  the  decision  of  the  Court  were  to 
be  entered  in  the  appeals,  with  costs,  at  the  session  next  or  next 
but  one  after  such  decision  should  have  been  given.  The  costs  of 
the  special  case  to  be  in  the  discretion  of  the  Court 

The  indenture  set  out  in  the  appendix  was  as  follows : — 

This  indenture,  made  the  25th  of  April,  1872,  between  the  London  and  South 
Western  Railway  (Company  (hereinafter  called  *'the  company"),  for  themselves, 
their  snccessors,  &c.,  of  the  one  part,  and  W.  H.  Smith  and  W.  Lethbridge,  of 
No.  186,  Strand,  booksellers,  &c.,  trading  under  the  firm  of  W.  H.  Smith  &  Son 
(hereinafter  called  "  the  tenants  **),  for  themselves,  their  heirs,  &c.,  of  the  other 
part,  Witnesseth  that,  in  consideration  of  the  yearly  payments  hereinafter 
reserved,  and  of  the  covenants  and  stipulations  hereinafter  contained  and  on  the 
part  of  the  tenants  to  be  observed  and  performed,  the  company  hereby  give  and 
grant  to  the  tenants  as  is  hereinafter  restricted^  for  the  term  of  seven  years,  to  be 
computed  from  the  1st  day  of  April,  1872,  and  thereafter  from  year  to  year 
(subject  as  hereinafter  mentioned),  the  sole  and  exclusive  licence  and  privilege 
(subject  only  to  the  reservations,  covenants,  provisoes,  restrictions,  and  agree- 
ments hereinafter  contained),  to  vend,  sell,  lend,  and  exhibit  for  sale  and  loan, 
newspapers,  books,  periodicals,  pamphlets,  prints,  stationery,  travelling  caps, 
wrappers,  and  such  other  like  articles  required  for  the  convenience  of  passengers 
by  railway  as  shall  be  approved  by  the  secretary  of  the  company,  at  all  the 
atations  now  existing  and  used  or  which  shall  hereafter  during  the  continuance 
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of  ibis  grant  be  made  or  eziating  or  in  iiae  for  pasaengen  on  the  aereral  lines  of 
railway  belonging^  to  or  leased  or  worked  by  the  company,  &c^  and  at  the  expense 
of  the  tenants,  to  canvas  for,  place,  post,  &c.,  in  proper  frames  adyertisemeots, 
&a,  upon  snch  parts  of  the  interior  platform  and  station  wall  and  fences  of  all 
the  said  staticms,  as  may  be  approved  of  by  the  company,  sabject  also  to  the 
reasonable  regulations  of  the  company  with  respect  thereto,  &c.,  not  interfering 
with  the  space  required  for  any  notices,  advertisements,  &c^  which  the  company 
may  think  proper  to  afi&x  relating  to  or  in  connection  with  the  business  or  tza£Bc 
of  their  line  of  railway,  or  to  the  traffic  or  business  of  any  other  raflway  or  steam- 
pocket  company  or  companies,  as  may  from  time  to  time  be  required  by  the 
general  manager,  &c. :  Together  with  full  liberty  for  the  tenants,  subject  to  the 
approval  of  the  engineer  of  the  company,  to  erect,  place,  and  continue  on  such 
part  of  the  platforms  of  the  said  sevoal  stations  of  the  company  as  may  be 
approved  of  by  the  general  manager  or  engineer  of  the  company,  all  necessary 
bookstands,  cases,  cupboards^  and  drawers,  or  other  oonvenient  plaoea  for  exhibit- 
ing, keeping,  and  preserving  their  stock  of  papers,  books,  periodicals,  pamphlets, 
^bo,  and  to  remove  or  alter  the  position  from  time  to  time  if  necessary ;  and  also 
lull  and  free  ingress  and  ^ress  at  all  reasonable  times  for  Ae  tenants,  their 
servants  or  agents,  to  and  from  the  several  stations  for  Ae  purposes  of  this 
present  grant:  And  it  is  hereby  expressly  understood  and  agreed  that  the  company 
shall  not  be  in  any  way  responsible  for  any  stock  or  other  property  of  the  tenants 
which  may  be  placed  or  left  by  them  at  the  said  several  stations  of  the  company 
pursuant  to  the  licences  and  privileges  hereby  granted,  and  that  each  person 
smployed  by  the  tenants  at  the  aevenl  statbns  of  the  company  in  the  exercise  of 
the  licences  and  privileges  hereby  granted  is  during  the  time  of  such'  employment 
to  be  under  the  control  and  to  abide  by,  obey,  and  perform  all  the  lawfiil  and 
reasonable  orders  and  directions  of  the  station-master  at  the  station  at  which  such 
person  may  be  employed,  and  is  to  be  liable  in  case  of  insobriety  or  misconduct 
to  immediate  removal  from  such  station :  And  the  tenants  hereby  covenant  with 
the  company,  their  successors  and  assigns,  that,  in  consideration  of  the  licence 
and  privilege  hereby  granted  by,  and  of  the  covenants  herein  contained  on  the 
part  o(  the  company,  they  (the  tenants)  will  pay  to  the  company  for  each  and 

every  year  of  the  term  the  rent  or  sum  of  £ by  twelve  equal  monthly  poy- 

ments  on  the  first  day  of  each  month  in  the  year,  in  addition  to  the  yeariy  rent 

or  sum  of  £ ,  hereby  reserved,  pay  or  cause  to  be  paid  to  the  company 

quarterly,  on,  &c.,  in  each  and  every  year  such  a  sum  of  money  as  shall  be  equal 

to  a  clear per  cent,  of  the  gross  amounts  from  time  to  time  received  by  the 

tenants  from  the  public  for  placing,  affixing,  &c.,  all  such  advertisements,  &a,  at 
the  several  stations  before  referred  to:  And  the  tenants  hereby  undertake  and 
agree  to  defray  all  expenses  in  connection  with  the  canvassing  for,  placing, 
affixing,  exhibiting,  &c.,  of  such  advertisements,  &c.,  as  aforesaid  out  of  the 

remaining per  cent.,  being  their  share  of  the  gross  receipts  after  making  such 

payments  to  the  company  as  aforesaid ;  it  being  understood  that  the  company's 
station-masters,,  porters,  Scc^  shall  so  far  as  possible  afford  the  tenants  all  reason- 
able assistance  in  the  practical  working  of  their  advertising  business :  And  the 
tenants  further  agree  to  render  to  the  company  accounts,  &c^  and  to  keep  suitable 
books,  &&,  of  all  receipts,  &e. :  Provided  always  and  it  is  hereby  expressly  agreed 
that,  in  case  any  monthly  payment  of  the  said  yearly  rent  or  sum  of  £ ^  or 
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aoy  qtiarterly  paymeot  of  sacli  additional  sum  as  is  hereinl)efore  mentioned,  shall 
be  in  arrear  and  unpaid  for  the  space  of  fourteen  days  after  notioe  in  writing  for 
payment  thereof  shall  hare  been  left  at  the  principal  place  of  business  in  London 
of  the  tenants,  the  same  shall  be  reoorerable  by  the  company  in  addition  to  any 
other  remedies,  by  distress  as  in  the  case  of  rent  in  arrear :  And  also  that  the 
tenants  shall  provide  a  sa£Boient  supply  of  daily  and  other  newspapers  to  all  such 
passenger  trains  as  the  secretary  or  general  manager  of  the  company  for  the  time 
being  shall  think  fit,  te. :  And  also  that  the  tenants  will  not  vend  or  offer  for 
sale  any  books,  periodicals,  Ac,  or  exhibit  or  publish  any  advertisements,  &c.,  of 
an  indecent,  immomi,  or  seditious  character,  or  relating  to  medicines  for  com- 
plaints or  ailments  of  an  indeoent  or  indelicate  character,  nor  those  of  any 
competing  railway,  &c,  company,  nor  those  of  workmen  in  comlnnation,  nor 
affix  any  advertisements,  &a,  which  shall  from  time  to  time  have  been  forbidden 
or  prohibited  by  the  company ;  and,  further,  that  it  shall  be  lawful  for  the  com- 
pany to  remove  from  their  premises  any  such  books,  &c. :  And,  further,  that  the 
tenants  will  not  aasign  or  demise  the  benefit  of  the  grant,  licence,  or  agreement 
hereby  made,  or  any  part  thereof,  to  any  person  or  persons  whomsoever  except  to 
any  person  or  persons  who  may  become  a  partner  or  partners  with  the  tenants, 
&C.,  without  the  written  consent  of  the  secretary  or  gsnend  manager:  And, 
further,  that  the  tenants  will  in  the  exercise  of  the  licence  and  privilege  hereby 
granted  cause  all  such  bookstalls,  advertisements,  announcements,  handbills,  and 
placards  to  be  of  neat  and  suitable  appearance,  ftc,  and  shall  abide  by,  obey,  and 
observe  the  regulations  which  may  be  from  time  to  time  made  by  the  company 
touching  or  concerning  the  placing  on  the  platforms  of  the  said  several  stations 
any  of  the  necessary  bookstands»  cases,  cupboards,  and  drawers;  and  that  such 
bookstands,  &c,  shidl  be  of  neat  and  suitable  elevation,  &c^  and  shall  be  con- 
structed in  every  way  to  the  satisfaction  of  the  engineer,  &c.  Covenant  for  a  free 
pass,  and  for  conveyance  of  parcels,  &a,  for  the  bonft  fide  purpose  of  the  trade, 
subject  to  such  regulations  as  shall  from  time  to  time  be  made  by  the  company 
or  their  general  manager,  &c.,  the  company  not  being  responsible  for  the  loss  of 
or  any  damage  done  to  any  such  advertisements,  &c. :  And  also  that  during  the 
term  the  company  will  not  permit  any  person  to  vend,  lend,  or  exhibit  any  news- 
papers, books,  &c,  (other  than  their  own  train  books  and  time-tables  or  the  train 
books  and  tim»*tableB  of  such  other  railway  or  steam-packet  company  or  com- 
panies as  aforesaid)  at  any  of  the  stations  of  the  company  or  over  which  they 
have  the  exclusive  control,  nor  permit  any  person  to  exhibit  or  affix  any  adver- 
tisements, &C.,  in  or  upon  any  of  the  station  walls,  fences,  &c  (other  than  any 
relating  to  the  affairs  or  business  of  the  company  or  of  suoh  other  railway  or 
steam-paoket  company  as  herein  provided):  And  the  oompany  do  hereby  warrant 
unto  the  tenants  the  quiet  and  peaceable  enjoyment  and  benefit  of  the  grant, 
licence,  powers,  privileges,  and  benefits  hereby  granted  for  the  period,  upon  the 
terms  and  stipulations,  and  in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents:  Provided  always  and  it  is  hereby  agreed  by  and 
between  the  said  parties  hereto  that,  if  any  of  the  said  monthly  or  quarterly 

payments  of  the  said  yearly  rent  or  sum  of  £ ,  or  of  such  additional  sum  as 

aforesaid  respectively,  or  any  part  or  parts  thereof,  shall  be  in  arrear  and  unpaid 
for  the'spaoe  of  eight  days  after  the  same  shall  have  become  due,  or  if  the  tenants 
shall  wilfuUy  break  or  n^lect  to  ftdfil  or  observe  any  of  the  covenants  herein 
contained  on  their  parts  to  be  observed,  it  shall  be  lawful  for  the  company  to  put 


Smith 

V, 

Lambith 

asskssmbnt 
committsb. 


g  nsaal  or  last-known  principal  place  or  places  of  abode  or  business  in  London,  one 

V.  calendar  month's  preyious  notice  in  writing  (to  expire  on  the  last  day  of  a  month)  of 

Lambeth  the  intention  of  the  company  so  to  put  an  end  to  the  said  grant ;  and  at  the  expire- 
^ma^T^  tion  of  such  notice  the  said  term  hereby  granted  shall  cease  and  determine,  but 
without  prejudice  to  the  rights  of  the  company  under  the  covenants  and  agree- 
ments herein  contained  up  to  such  determination:  And  it  is  hereby  further 
agreed,  that,  on  the  expiration  of  the  said  term  of  seyen  years,  the  licence  and 
privilege  hereby  granted  shall  (unless  the  company  or  the  tenant  shall 'have 
given  to  the  other  of  them  in  manner  hereinafter  specified  three  calendar  months' 
previous  notice  in  writing  determining  the  same  at  the  end  of  the  said  term  of 
seven  years)  continue  in  full  force  and  efifect,  and  subject  to  the  stipulations  and 
conditions  herein  contained  and  provided,  until  either  party  shall  give  to  the 
other  of  them,  or  leave  at  their  usual  or  last  known  place  of  business  or  abode  in 
London,  three  calendar  months'  previous  notice  in  writing  (to  expire  at  any  time 
of  the  year)  of  their  desire  to  determine  the  same,  and  at  the  expiration  of  such 
notice  the  said  licence  and  privilege  shall  cease  and  determine :  The  licence  not 
to  extend  to  any  station  not  the  sole  property  of  or  leased  to  or  worked  by  the 
company,  or  over  which  they  have  not  the  entire  control.    In  witness,  &c. 

Poland  (with  whom  was  Archibald),  for  the  assessment-com- 
mittee. The  appellants  are  rateable  in  respect  of  these  bookstalls. 
The  indenture  referred  to  in  the  case  grants  to  them  certain 
spaces  on  the  company's  platforms  for  a  term  of  seven  years. 
They  build  shops  on  these  spaces :  and  the  substance  of  the  deed 
is  to  give  them  the  exclusive  enjoyment  of  those  shops  for  the 
parpose  of  carrying  on  their  trade  therein. 

[Field,  J.  Ton  must  shew  that  the  company  hare  done  some- 
thing more  then  grant  to  Smith  &  Son  "  ezclusire  enjoyment/' — 
that  they  have  granted  them  exclusive  occupation.] 

They  are  at  least  as  much  in  the  exclusive  possession  and  occu- 
pation of  the  spaces  allotted  to  them,  as  were  the  occupiers  of  the 
chambers  in  Beg.  y.  St.  Qeorge^a  Union  (1),  or  of  the  surface 
buildings  in  KUtow  y.  Liskeard  Union  (2),  or  of  the  stables  in 
London  and  North  Western  By.  Co.  y.  Buekmaster  (3),  or  of  the 
moorings  in  Cory  y.  Bristow.  (4) 

[OAyE,  J.  Is  there  any  case  of  exclusive  occupation  where  the 
person  occupying  is  debarred  from  the  right  to  go  in  and  out  at 
all  times?] 

I  am  not  aware  of  any.    The  occupation  and  enjoyment  is  quite 

(1)  Law  Rep.  7  Q.  B.  90.  (4)  Law  Rep.  10  C.  P.  5(M ;  1 C.  P.  D. 

(2)  Law  Rep.  10  Q.  B.  7.  54 ;  2  App.  Cas.  262. 

(3)  Law  Rop.  10  Q.  B.  70,  444. 
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independent  of  the  company,  so  long  as  Smith  &  Son  pay  the       1882 
stipulated  rents,  and  conform  to  the  conditions  and  regulations       s^th 
imposed  upon  them  by  the  deed.    The  bookstand  numbered  3243,    l^J^^^^ 
which  merely  rests  upon  the  platform  by  its  own  weight,  possibly  Asskssmekt 
may  stand  upon  a  different  footing  from  the  others,  which  are 
fixed  to  the  floor  or  walls  of  the  station. 

[The  following  cases  were  also  referred  to, — Bex  y.  ChurchiB  (1^; 
Electric  Telegraph  Co.  y.  Scifiyrd  (Overseera)  (2) ;  Beg.  v.  St.  Mary 
Ahbote  (3) ;  Beg.  v.  Smith  (4) ;  Beg.  v.  Morrish  (5) ;  Spear  v.  Bodmin 
Union  (6);  AUan  v.  Overseers  of  Liverpool.  (7)] 

Melntyre,  Q.O*  (Douglas  Kingsford^  with  him),  was  not  called 
upon. 

Field,  J.  I  think  we  must  answer  the  questions  put  to  us  by 
the  sessions  in  the  negative.  The  material  question  is  whether 
the  appellants  are  liable  to  be  rated  in  respect  of  these  bookstalls. 
Now,  the  principles  upon  which  the  rateability  of  occupiers  under 
the  Statute  of  Elizabeth  rests  are  pretty  clearly  settled.  Nothing 
else  appearing,  the  London  and  South  Western  Bail  way  Company 
are  the  persons  rateable  in  respect  of  their  station.  They  occupy 
a  large  portion  of  it,  and  they  are  rated  in  respect  of  it.  They 
are  practically  paying  rates  for  the  spaces  upon  which  Messrs. 
Smith  &  Son  have  erected  these  bookstands.  It  is  now  said  that 
Messrs.  Smith  &  Son  are  also  rateable.  Except  in  the  case  of  a 
joint  occupation,  there  cannot  be  two  persons  liable  to  be  rated  for 
the  same  thing.  The  onus  of  proving  liability  rests  upon  the 
respondents.  The  short  facts  are  these : — The  London  and  South 
Western  Bailway  Company,  being  owners  of  the  Waterloo  station, 
have  assigned  certain  spaces  on  their  platforms  to  Messrs.  Smith 
&  Son  for  the  purpose  of  erecting  thereon  bookstands  for  supplying 
passengers  by  the  railway  with  newspapers,  pamphlets,  books,  &c., 
and  it  is  said  that  they  have  thereby  parted  with  the  exclusive 
occupation  of  those  spaces  to  Smith  &  Son.  Before  the  grant  to 
Smith  &  Son,  the  company  had  the  full  ownership  and  occupation 
of  the  entire  station.    They  had  the  power  to  allow  anyone  to 

(1)  4  B.  &  C.  760.  (4)  3  B.  &  E.  883 ;  30  L.  J.(M.C.)  74. 

(2)  11  Ex.  181.  (5)  32  L.  J.  (M.C.)  246. 

(3)  12  Ad.  &  E.  824.  (6)  49  L.  J.  (M.C.)  69. 

(7)  UwBep.9Q.B.  180. 
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^^^  come  upon  the  premises.  Mr.  Poland  mnst  shew  that  they  have 
Smith  parted  with  all  their  interest  in  this  portion  of  their  premises 
Laitoeth  hefore  he  can  make  out  that  Smith  &  Son  have  sadi  an  ezclosive 
c^j^^  occupation  as  to  make  them  rateable.  What  they  have  done  is  in 
FteMj  ^tuig-  ^^  company  have  granted  something.  What  was  it? 
Was  it  exclusive  occupation  or  exclusive  enjoyment  ?  Have  they 
parted  with  the  occupation  ?  To  determine  this  we  must  look  at 
the  whole  scope  of  the  agreement.  Whatis  a  demise  ?  It  is  where 
one  person  parts  with  all  his  interest  in  the  subject  of  the  demise 
to  another.  This  is  an  interest  in  land,  and  requires  to  be  in 
writing  and  uiider  seal.  From  the  beginning  to  the  md  of  this 
document  the  parties  carefully  avoid  all  expression  of  intention  to 
create  a  tenancy.  It  begins  by  expressing  an  intention  to  grant 
for  a  term  '^  the  sole  and  exclusive  licence  and  privilege  "  (subject 
to  certain  reservations)  to  sell  and  lend,  Ac,  newspapers,  &c.,  at 
the  company's  stations :  and  it  provide  for  the  determination  of 
the  '^  licence  or  privilege ''  thereby  granted :  and,  when  they  want 
to  secure  an  easy  mode  of  recovering  the  arrears  of  the  monthly 
or  quarterly  payments,  I  find  the  parties  carefully  provide  that  the 
same  shall  be  recoverable  by  the  company,  in  addition  to  any 
other  remedies,  '^  by  distress,  as  in  the  case  of  rent  in  arrear," — a 
provision  which  would  be  unnecessary  if  they  intended  the  in- 
strument to  operate  as  a  demise.  I  come,  therefore,  to  the  con- 
clusion that  the  parties  did  not  intend  the  indenture  to  operate  as 
a  demise,  but  only  as  a  licence  or  privilege.  Here  there  is  a 
general  rateability  in  the  company.  Is  there,  then,  a  special 
rateability  in  another  ?  The  company  keep  in  their  own  hands 
the  whole  control  of  the  ingress  and  egress.  What  they  have 
parted  with  is  the  sole  and  exclusive  licence  and  privilege  to  sell 
books  and  papers,  &c.,  at  their  several  stations,  with  spaces  for  the 
erection  of  bookstands,  and  the  use  of  the  walls,  &c.,  for  exhibiting 
advertisements,  &c.  The  bookstands  are  closed  at  night  and 
locked,  and  the  keys  are  kept  by  the  servants  of  the  appellants. 
The  contents  consisting  for  the  most  part  of  small  articles,  this 
was  a  necessary  precaution  for  the  security  of  the  appellants' 
property,  and  is  consistent  with  an  exclusive  enjoyment  apart 
from  **  exclusive  occupation."  A  lodger  has  exclusive  enjoyment 
of  the  apartment  let  to  him ;  but,  if  the  landlord  retains  the 


Field.  J. 


VOL.  IX.  QUEENS  BENCH  DIVISION.  595 

control  and  dominion  of  the  whole  strnctnrey  the  tenant  has  not        1882 

that  exclusive  occupation  which  is  required  to  make  him  rateable.       bmitb 

That  was  well  settled  in  the  Westminster  Chambers  case.  (1)  The     ^aiibbth 

reason  of  the  decision  there  was,  that  the  servant  who  held  the  Ambbsmsmt 

,       Committee. 
key  of  the  outer  door,  and  had  the  general  superintendence  of  the 

premises^  was  the  servant  of  the  several  tenants  though  provided 
by  the  landlord.  The  deed  here  contains  many  very  stringent 
provisions  which  shew  the  nature  of  the  appellants'  tenure.  They 
are  debarred  access  to  the  station  during  the  night.  The  com* 
pany  may  prevent  the  sale  or  exhibition  of  certain  books  and 
placards,  and  may  remove  from  their  premises  persons  in  the 
employ  of  the  appellants  who  are  guilty  of  misconduct ;  and  no 
articles  can  be  exlubited  for  sale  except  those  sanctioned  by  the 
secretary  of  the  company.  Looking,  therefore,  at  the  indenture 
only,  in  the  absence  of  all  authority,  I  should  come  to  the  con- 
clusion that  the  company  never  intended  to  part  with,  and  did  not 
in  fiatot  part  with  the  exclusive  occupation  of  any  portion  of  their 
premises  to  the  appellants,  so  as  to  make  the  latter  rateable. 
Several  authorities  have  been  referred  to.  Mr.  Poland  relied 
mainly  on  KiUow  v.  Liakeard  Union  (2)  and  Oary  v.  Brishw.  (8) 
These  two  cases  shew  the  principle  of  the  argument  for  the  assess^ 
ment  committee.  If  you  find  a  man  de  facto  in  the  enjoyment  of 
a  hereditament,  having  the  exclusive  enjoyment,  you  take  him  to 
be  the  occupier,  and  presumably  owner  of  the  fee.  In  the  cases 
last  referred  to  nothing  more  appeared.  Eittow  had  a  licence  to 
dig  for  minerals,  and  to  erect  buildings  on  the  surface  of  the  land 
for  the  purpose  of  utilizing  them.  He  had  the  exclusive  occupa- 
tion of  the  surface,  and  there  was  nothing  to  shew  that  there  was 
any  control  exercised  over  him  by  the  grantors,  or  any  interference 
with  his  free  right  of  ingress  and  egress.  Cory  in  the  second  case 
was  in  the  same  position :  he  had  the  exclusive  occapation  of  a 
portion  of  the  soil  of  the  river  Thames  under  a  grant  made  to  him 
by  the  conservators  pursuant  to  the  powers  conferred  upon  them 
by  parliament.  The  coprolite  cases, — Boad$  v.  Overseers  of 
Trumpinffton  (4),  and  Beff.  v.  Overseers  of  Whaddon  (5), — come 

(1)  Beg.  r.  St.  George's  Union,  Law         (3)  Law  Rep.  10  C.  B.  504 ;  1 C.  P.  D. 
Bep.  7  Q.  B.  90.  54 ;  2  App.  Gas.  262. 

(2)  Law  Bep.  10  Q.  B.  7.  (4)  Law  Bep.  6  Q.  B.  66. 

(5)  Law  Bep.  10  Q.  B.  230. 
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1882  '    within  the  same  principle :  the  agreements  disclosed  a  dear  inten- 

Sifira      tion  that  the  tenants  should  have  the  ezolusire  occupation  of  the 

Lambeth    ^^^  withiout  any  control  on  the  part  of  the  landlord.  These  cases 

ASSE88UENT  aTc  uot  sufficicnt  to  establish  Mr.  Poland's  contention.    They  are 

met  by  a  considerable  body  of  authority  the  other  way.    Bailway 

companies  find  it  convenient,  as  well  for  the  interest  of  the  public 
as  for  their  own  profit,  to  utilize  a  portion  of  their  premises 
through  the  agency  of  others.  They  cannot  by  themselves  carry 
on  the  business  of  coal-merchants  or  newsvendors ;  for  these  pur- 
poses it  is  necessary  that  some  sort  of  enjoyment  should  be  given 
to  others  on  the  company's  premises  to  enable  them  to  do  so.  The 
case  of  London  and  North  Western  By.  Co,  v.  Buckmaxier  (1)  is  a 
very  strong  one.  There,  the  plaintiffs,  a  railway  company,  were 
the  owners  of  stables  within  their  curtilage.  By  their  permission 
these  stables  were  used  by  coal-owners  under  agreements  by  which 
they,  in  consideration  of  the  company  *^  permitting  them  to  occupy 

and  use  a  stable  for horses/' thereby  agreed  to  pay  a  monthly 

rent  of  11.  5s.,  and  to  observe  and  be  bound  by  the  bye-laws  whidi 
should  for  the  time  being  be  issued  by  the  company  for  the 
government  of  their  railway  stations,  &c.  The  plaintiffs  had  not 
in  fact  exercised  any  control  over  or  used  any  of  the  stablee 
during  the  currency  of  the  agreement ;  and  none  of  the  bye-laws 
had  any  application  to  the  stables.  The  occupiers  held  the  keys 
of  the  stables  and  the  free  right  of  ingress  and  egress  at  all  times. 
And  it  was  held  that  the  company  were  rightly  rated  in  respect 
of  the  stables.  On  appeal  to  the  Exchequer  Chamber,  the  judgei^ 
were  equally  divided ;  three  of  them  rest  their  opinion  in  some 
measure  upon  the  reference  to  the  bye-laws  of  the  company  as 
shewing  an  intention  on  the  part  of  the  plainti£&  not  to  part  with 
their  control  over  the  stables.  Beg.  v.  Morruih  (2)  is  a  very  strong 
case.  It  rests  upon  the  same  principle  as  London  and  North 
Western  By.  Co.  v.  Buckmaster.  (1)  AUan  v.  Overseers  of  Liver- 
pod  (3)  is  a  still  stronger  case  in  the  same  direction.  Upon 
principle,  therefore,  and  upon  authority,  I  think  it  is  quite  dear 
that  the  company  in  this  case  did  not  part  with  the  exdusive 
possession  or  occupation  of  any  portion  of  their  railway  premises 
to  Messrs.  Smith  &  Son,  but  merely  gave  them  suoh  an  exdusive 

(1)  Law  Rep.  10  Q.  B.  70,  444.  (2)  32  L.  J.  (M.C.)  245. 

(3)  Law  Rep.  9  a  B.  180. 
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« 
enjoyment  of  their  bookstands  and  liberty  to  ose  the  wallsy  8se.,  as       1888 

was  necessary  to  enable  them  to  carry  on  their  trade  at  the  several      Smith 
stations:  and  consequently  they  are  not  rateable.  Lambkth 

.KSSESBMEST 

Cave,  J.  I  am  of  the  same  opinion.  The  question  is  whether  Cojuhttbi. 
the  appellants  are  in  the  exdusive  occupation  of  the  spaces 
assigned  for  these  bookstands,  or  whether  the  company  are  in  the 
ezclasiye  occupation  of  the  whole  station  premises,  subject  only 
to  a  limited  enjoyment  of  a  portion  by  Smith  &  Son  for  the  pur- 
pose of  carrying  on  their  trade  there.  The  answer  to  that  must 
depend  upon  the  contract.  Now,  the  object  of  the  contract  is  to 
giro  Smith  &  Son  the  sole  and  exclusive  licence  and  privilege  to 
sell  and  exhibit  for  sale  and  loan  newspapers,  books,  periodicals, 
&c.,  and  such  other  like  articles  as  shall  be  approved  by  the 
secretary,  and  to  place  advertisements,  &c.,  on  the  walls  of  the 
several  stations,  subject  to  a  reservation  of  space  for  the  company's 
own  time  tables  and  advertisements ;  and,  as  a  necessary  part  of 
such  privilege,  to  place  bookstands  on  the  company's  platforms. 
They  are  to  have  access  to  and  from  the  stations,  not  at  all  times, 
but  at  all  reasonable  times;  not  for  all  persons,  but  for  themselTes, 
their  servants,  or  agents;  not  for  all  purposes,  but  only  for  the 
purposes  ^  of  this  present  grant"  They  have  no  right  to  any 
particular  access.  They  cannot  do  as  they  like  with  the  premises. 
They  have  not  a  general  right  of  occupation ;  but  only  a  right  to 
use  the  spaces  allotted  to  them  for  the  purpose  of  selling  or  lending 
books,  periodicals,  &c. ;  and  even  that  right  is  subject  to  restric- 
tions. The  persons  they  employ  are  to  be  under  the  control  of 
the  station-master.  They  are  thus  controlled  in  their  access,  in  the 
mode  of  enjoyment,  and  in  respect  of  the  persons  employed  by 
them  at  the  several  stations.  How,  then,  can  it  be  said  that  they 
are  tenants  having  exclusive  legal  occupation  of  the  premises  ? 
Ko  case  has  certainly  gone  that  length.  I  agree,  therefore^  that 
there  must  be  judgment  for  the  appellants,  with  costs. 

Judgment  for  the  appdlofits. 

Solicitors  for  appellants :  Earvey^  Oliver^  dt  Capron.  , 

Solicitor  for  respondents :  6.  W.  Barnard.  ^ 

J.  S. 
VoulX.  2T  2 


Jtfay  17. 
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PN  THB.COITRT  OP  APPEAL.] 

HUNT  V.  AUSTIN. 
E9  parte  J.  N.  MASON. 

Pradioe — Swnmont — Btd>tHtuied  Service— Farty  to  Action  evading  Serviw — 
Boliciior—Chekrgimg  Order-^2B  d  24  Viet.  e.  127,  f .  28. 

A  amn  of  money  hayhg  been  paid  into  Court  for  the  benefit  of  the  defendant, 
M.,  his  solicitor,  obtained  a  charging  order  for  costs  npqn  it  under  23  A;  24  Yict. 
c  127,  s.  28.  The  costs  had  been  taxed  ex  parte.  M.  then  took  oat  a  smnmoDS 
to  shew  cause  why  the  sum  of  money  paid  into  Court  should  not  be  paid  out  to 
him  in  part  satisfaction  of  his  taxed  costs.  This  summons  could  net  be  served 
upon  the  defendant,  who  appeared  to  be  wilfully  evading  service  of  it  L.  had 
aeted  for  the  defendant  after  M.  had  ceased  to  do  so,  and  H.  had  introdnced  the 
defendant  to  M.  :— 

Seildy  that  substituted  service  of  the  summons  should  be  allowed,  that  a  notice 
calling  upon  the  defendant  to  appear  in  one  month  should  be  put  up  at  the  master  s 
office,  and  served  upon  L.  and  H.,  and  advertised  in  the  Times  newspaper,  and 
thereupon,  if  the  defendant  did  not  appear,  an  order  might  be  made  an  the 
summons. 

A  SUM  of  718Z.  17s.  lcZ.»  owing  to  the  defendant  by  H.  L. 
fiacknall,  bad  been  paid  into  court  to  abide  the  result  of  the 
action.  J.  N.  Mason  had  acted  as  the  defendant's  solicitor  down 
to  and  inclusiye  of  the  preparation  of  the  briefs  for  the  trial. 
F.  Lamb  was  then  instructed  to  conduct  the  action  on  behalf  of 
the  defendant.  At  the  trial  it  was  agreed  that  ,of  the  sum  in 
court  6002.  should  be  paid  to  the  plaintiff,  and  118L  lis.  Id. 
should  be  paid  to  the  defendant,  and  that  each  party  should  pay 
his  own  costs.  The  costs  due  from  the  defendant  to  J..  N.  Mason 
were  taxed  ex  parte  at  195Z.  16s.  AcL  J.  N.  Mason  obtained  a 
charging  order  under  23  &  24  Yict.  c.  127,  s.  28,  upon  the  balance 
of  the  fund  in  court  payable  to  the  defendant  The  defendant 
had  been  introduced  to  J.  N.  Mason  by  one  Hogarth.  J.  K. 
Mason  took  out  a  summons  calling  on  the  defendant  to  attend 
upon  an  application  that  the  sum  of  118Z.  17s.  Id.  should  be  paid 
out  to  him  in  part  satisfaction  of  his  taxed  costs.  This  summons 
could  not  be  served  as  the  defendant's  address  could  not  be  dis- 
covered ;  he  appeared  to  be  wilfully  evading  service  of  it  The 
Queen's  Bench  Division  held  that  there  was  no  power  to  dispense 
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with  seryice  of  the  snmmonSy  and  refased  an  application  for  an  1882 
order  for  payment  out  of  Conrt  to  J.  N.  Mason.  He  appealed  to  humt 
*tw  Court-  ^^. 

Brooke  Little^  in  support  of  the  appeal,  prayed  that  seryice  of 
the  summons  upon  the  defendant  might  be  dispensed  with. 

Bbett,  L.  J.  Upon  these  facts  it  must  be  taken  that  the  sum 
of  118Z.  17«.  Id.  directed  to  be  paid  to  the  defendant  out  of  Court, 
was  obtained  by  the  efforts  of  the  solicitor,  who  makes  the  present 
application.  An  order  has  been  obtained  under  23  &  21  Yict. 
c.  127,  s.  28,  charging  the  amount  in  court  which  is  payable  to  the 
defendant.  It  is  desired  that  the  fund  may  be  paid  out  to  the 
solicitor  according  to  the  practice  followed  in  cases  of  this  kind. 
An  order  to  pay  it  out  to  the  solicitor  can  be  made  only  upon 
summons,  and  by  the  practice  of  the  High  Court  that  summons 
ought  to  be  served.  It  is  aooording  to  the  first  principles  of 
justice  that  the  defendant  shall  have  notice  of  the  application 
intended  to  be  made  against  him ;  but  it  is  probable  that  he  has 
had  actual  notice,  and  no  doubt  he  has  anticipated  the  course 
which  has  been  pursued :  he  seems  to  have  purposely  concealed 
his  address  and  to  be  attempting  to  set  at  disfiance  the  po^^ar  of 
the  Court  ^  this  he  ought  not  to  be  permitted  to  do.  A  rule  of 
practice  ought  not  to  be  allowed  to  defeat  a  legal  and  proper  claim : 
the  Court  can  make  an  order  which  will  prevent  it  from  t^orking 
any  injustice.  An  order  can  be  drawn  up  dispensing  with  a  rule  of 
practice,  where  the  observance  of  it  would  be  mischievous :  and 
I  think  that  the  High  Court  ought  to  have  made  an  order  of  that 
kind.  We  ought  not  to  be  hampered  in  this  matter  by  any  rule 
of  practice  which  was  not  intended  to  apply  to  a  case  like  this. 
The  ground  of  the  order  which  we  intend  to  make,  is  that  the 
person  who  is  really  liable  is  keeping  out  of  sight  in  order  to  evade 
the  service  of  the  summons.  We  must  hold  that  as  the  summons 
cannot  be  served  personally,'  substitvted  service  of  it  must  be 
allowed.  In  this  case  we  must  declare  that  substituted  service  is 
equivalent  to  personal  service.  Our  order  is  that  a  notice  shall 
be  put  up  in  the  master's  office  stating  that  the  summons  has  been 
issued,  and  that  if  the  defendant  does  not  appear  thereto  on  a  day 

2  T  2  a 
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1882  to  be  fixed  after  the  interval  of  not  less  than  a  month,  sendee  will 
HuKT  ^  dispensed  with  and  an  order  will  be  made  in  his  absence ;  that 
Austin  similar  notices  shall  be  served  on  Lamb  and  Hogarth,  and  that  a 
similar  notice  shall  be  advertised  once  in  the  Times  newspaper. 
Of  course,  if  the  defendant  does  not  appear  on  the  appointed  day, 
an  affidavit  must  be  filed  stating  that  the  notice  has  been  put  up, 
served,  and  advertised  in  the  manner  which  I  have  mentioned. 

Cotton,  L.J.  The  Court  ought  not  to  allow  this  charging 
order  to  become  ineffectual,  because  the  summons  to  enforce  it 
cannot  be  served :  an  order  for  substituted  service  must  be  made, 
but  a  reasonable  effort  must  be  made  to  inform  the  defendant  of 
the  proceedings  which  have  been  taken.  I  think  that  the  steps 
suggested  by  Brett,  LJ".,  are  sufficient  to  give  the  defendant 
notice  of  what  has  been  done. 

Appeal  allowed.  (1) 

Applicant  in  person :  /.  N.  Maem. 

J*  £<•  S. 


May  29,      THE  QUEEN  (oK  thb  Fbosbocttion  of  the  Fenabth  Local  Boasd  of 
Health)  v.  THE  LOCAL  GOVERNMENT  BOARD. 

Loedl  Oovemment  Aet$ — Streeia — Pavinff — ExpensM — Bteowry  of — PMic 
Eeodth  Act,  1875  (38  db  39  Vict.  e.  55),  m.  150,  252,  257,  268— Appeal  to 
Local  Government  Board — Prohibitum. 

Under  38  &  39  Vict  c.  55,  s.  150,  notice  was  given  by  an  urban  autbority  to 
the  owner  of  premises  fronting  a  street  to  pave  part  of  it,  and  on  his  default,  the 
authority  executed  the  work,  and  their  surveyor  gave  him  notice  of  apportion* 
ment  of  the  expenses  for  which  the  owner  was  liable,  and  demand  was  made  on 
him  for  the  amount. 

Under  s.  268  he,  deeming  himself  aggrieved  by  the  "  decision  "  of  the  authority, 
addressed  a  memorial  by  way  of  appeal  to  the  Local  Government  Board  stating 
the  grounds  of  his  complaint. 

On  a  rule  for  a  prohibition  to  the  Local  Oovemment  Board : — 

Edd^  that  the  notice  to  pave  and  the  notice  of  apportionment  were  net,  but 
the  demand  of  payment  was,  within  the  terms  of  s.  268,  a  ^  decision*'  from  which 


(1)  The  notice  to  the  defendant  of     tised  in  the  SVmei  newspaper  of  Friday, 
the  summons  was  accordingly  adver-     June  9, 1882, 
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an  appeal  lay  by  memorial  to  the  Local  Government  Board,  and  the  owner  having        1882 

some  right  of  appeal,  although  the  memorial  did  not  accurately  state  the  ground 

of  complaint,  the  Court  would  not,  even  if  it  could,  prohibit  the  Local  Gk>vemment  ^"  Q^^bw 
Board  from  entertaining  the  appeaL 

BuLE  calling  on  the  Lo3al  GoTernment  Board  and  George 
Taylor  to  shew  caose  why  a  writ  of  prohibition  should  not  issue 
directed  to  them  to  prohibit  them  from  ftirther  proceeding  in  the 
matter  of  a  certain  appeal  by  Greorge  Taylor  against  a  demand 
made  upon  him  by  the  Penarth  Local  Board  for  payment  of 
several  sums  amounting  in  the  aggregate  to  2521 10s.  9d.,  alleged 
to  be  due  from  him  for  private  improyement  works  in  respect  of 
premises  in  Bradford  Lane,  and  certain  other  streets  within  the 
parish  of  Penarth  in  the  County  of  Glamorgan.  (1) 


(1)  By  88  &  89  Vict  c.  55,  s.  150, 
where  a  street  ia  not  paved,  &c.,  to  the 
satisfaction  of  the  urban  authority  such 
authority  may  by  notice  addressed  to 
the  respective  owners  or  occupiers  of 
the  premises  fronting  such  parts  as  may 
require  to  be  paved,  &c.,  require  them 
to  pave,  &C.  *'  If  such  notice  is  not  com- 
plied with,  the  urban  authority  may, 
if  they  think  fit,  execute  the  works 
mentioned  and  referred  to  therein ;  and 
may  recover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing 
from  the  owners  in  de&ult,  according 
to  the  frontage  of  their  respective  pre- 
mises, and  in  such  proportion  as  is 
settled  by  the  surveyor  of  the  urban 
authority,  or  (in  case  of  dispute)  by 
arbitration  in  manner  provided  by  this 
Act;  or  the  urban  authority  may  by 
order  declare  the  expenses  so  incurred 
to  be  private  improvement  expenses." 

By  8.  257,  in  all  summary  proceed- 
ings  by  a  local  authority  for  the  re- 
covery of  expenses  incurred  by  them  in 
works  of  private  improvement,  the  time 
within  which  such  proceedings  may  be 
taken  shall  be  reckoned  from  the  date 
of  the  service  of  notice  of  demand. 

^  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor 


of  the  local ,  authority  as  payable  by 
such  owner,  such  apportionment  shall 
be  binding  and  conclusive  on  such 
owner,  unless  within  three  months  from 
service  of  notice  on  him  by  the  local 
authority  or  their  surveyor  of  the 
amount  settled  by  the  surveyor  to  be 
due  from  such  owner,  he  shall  by 
written  notice  dispute  the  same." 

The  local  authority  may,  by  order, 
declare  any  such  expenses  to  be  pay- 
able by  annual  instalments. 

B^  s.  268, "  where  any  person  deems 
himself  aggrieved  by  the  decision  of 
the  local  authority  in  any  case  in  which 
the  local  authority  are  empowered  to 
recover  in  a  summary  manner  any  ex- 
penses incurred  by  them,  or  to  declare 
such  expenses  to  be  private  improve- 
ment expenses,  he  may,  within  twenty- 
one  days  after  notice  of  such  decision, 
address  a  memorial  to  the  Local 
Government  Board,  stating  the  grounds 
of  his  complaint,  and  shall  deliver  a 
copy  thereof  to  the  local  authority ; 
the  Local  Government  Board  may  maJse 
such  order  in  the  matter  as  to  the  said 
board  may  seem  equitable,  and  the 
order  so  made  shall  be  binding  and 
conclusive  on  all  parties." 
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Oju  tha.  4th  of  May,  1881,  the  Peiiai:tk  Local  JQkMurd  ser?ed  on 
Xbs  Quuw  Greorge  Taylor  and  others  as  the  owners  and  occupieis  of  premises 
l^^  fronting,  adjoining,  or  abutting  upon  a  street  called  Bradford 
QojnuufMKsr  Lane,  notice  in  writing  under  the  Pablic  Health  Act^  1875,  to 
level,  pave,  metal,.flag,  fc»rb,  and  channel  the  same  within  twenty- 
one  days.  A  written  Eotio^  of  appoi::tionaienty  dated  the  19th  of 
S^ptombetr,  and  signed  by  the  sorveyor  of  the  board,  was  on  the 
2l8t  of  September,  1881,  serred  on  Taylor,  whioh,  after  reciting 
the  former  notice  and  that,  it  not  having  been  complied  with 
by  him,  the  urban  sanitary  authority  had  executed  the  works  and 
that  the  expenses  incurred  amounted  tothe  sum  of  3752L  Ot.  llcL, 
proceeded,  '*  Wherefore  take  notice  that  I,  the  undersigned,  being 
the  surveyor  of  the  said  urban  sanitary  authority,  inpursaance  of 
the  150th  section  of  the  Public  Health  Act,  1875,  do  hereby 
apportion  the  sum  of  75Z.  Us.  Si.,  as  the  proportion  of  the  said 
sum  of  875Z.  Os.  lid.,  to  be  paid  by  you  as  such  owner  as  aforesaid, 
such  apportionment  being  according  to  the  frontage  of  your  said 
premises,  fronting,  adjoining,  or  abutting  upon  the  said  lane. 
Further  take  notice  that  the  aforesaid  apportionment  will  be 
binding  and  conclusive  upon  you,  unless  within  the  expiration  o£ 
three  months  from  the  day  of  the  date  of  this  notice  you  shall  by 
written  notice  to  the  urban  sanitary  authority  dispute  the  same." 

Similar  notices  were  given  as  to  the  other  streets. 

On  the  20th  of  December,  1881,  denMuids  in  writing  were 
made  on  Taylor  by  the  collector  of  the  board  in  the  following 
form  signed  by  hitn :  'M  hereby  demand  payment  of  the  sum  of 
£  due  from  ypn  to  the  Penarth.  Ix>cal  Board  for  private 

improvement  works  in  ra^ct  of  premises  in  ...  •  I^ane,  in 
accordance  with  the  apportionment  made  by  the  surveyor  of  the 
said  board,  notice  of  which  has  been  duly  served  upon  you,  and  I 
am  directed  to  inform  you  that  unless  the  amount  be  paid  before 
the  expiration  of  fourteen  days  from  the  date  there<^  proceedings 
will  be  taken  for  the  recovery  of  the  same.  I  also  demand 
interest  on  the  said  snm  from  the  date  hereof  until  payment  at  the 
rate  of  5  per  cent,  per  annum." 

Within  twenty-one  days  from  the  20th  of  December,  1881, 
Taylor  presented  a  memorial  to  the  Local  Government  Board, 
laying  before  it  certain  circumstances  by  which  he  felt  himself 
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aggrieved  in  conneetion  with  the  demands  for  payment  of  eams       IttS 
amonnting  in  the  aggregate  to  252/.  IO9.  9d.    He  alleged^  inter  TteQumr 
alia,  that  some  of  the  work  was  nnneeesBary,  and  the  total  snm      jj^ 
waa  extremely  heayy,  and  said,  ^'  nnder  the  <above  oircnmstanoeB  I  ^^^"^^HH*"^ 
address  this  memorial  to  the  Locai  Government  Board  so  that 
I>  may  learn  whether  the  board  consider  that  it  is  equitable  that 
I  should  pay  the  heavy  sums  sought  to  be  enforced  against  me 
which  I  submit  for  the  foregoing  reasons  are  excessive.'* 

Sir  Farrer  HersehsB,  &0^  and  Ohanndl,  for  the  Local  Govern- 
ment Board,  shewed  cause.  It  is  doubtful  whether  prohibition 
to  the  Local  Government  Board  lies.  But  it  is  nnneoessary  to 
decide  that  question.  The  local  board  has  no  power  of  deciding 
judicially.  By  s.  268  a  person  aggrieved  by  th^  decision  of  the 
local  authority  may  memorialise  the  Local  Government  Board, 
but  the  word ''  decision  **  means  merely  notice  of  the  determination 
of  the  local  authority  to  do  some  particular  act.  In  the. present 
case  there  were  under  the  Act  only  three  notices  of  any  kind,  viz., 
firsts  notice  to  do  the  paving ;  second,  that  the  surveyor  had 
apportioned  Taylor's  share  of  the  expenses;  third,  a  demand  of 
payment.  The  last  was  the  only  one  which  can  possibly  be  a 
'^ decision"  within  the  meaning  of  the  section.  If  there  is  an 
appeal  at  all,  prohibition  does  not  lie. .  There  was  an  appeal  from 
the  decision,  notice  waa  given  within  twenty*pne  days  and  the 
Local  Government  Board  have  jurisdiction  to  entertain  the  appeal. 

No  notice  was  given  to  Taylor  of  the  determination  of  the 
nrban  authority  to  do  the  work  as  they  might  do  under  s.  150. 
Under  s.  257  the  surveyor  has  power  to  apportion  the  moneys 
expended  and  the  local  authority  may  by  order  declare  the 
expenses  payable  by  instalments. 

[NoBTH,  J.  '^Decision"  seems  to  mean  election  between  two 
courses,  and  the  demand  was  an  election  to  proceed  summarily. 
See  Wibon  v.  Mayor  of  BoUon.  (I)] 

There  is  an  appeal  not  merely  from  the  determination  to  recover 
in  a  summary  manner,  but  from  every  determination  to  do  any 
act  by  which  a  party  is  aggrieved.  The  appeal  is  from  the 
**  decision/'    The  notice  is  merely  to  limit  the  time  of  appeal    If 

(1)  Law  Rep.  7  Q.  B.  105. 
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1882        it  can  be  shewn  that  the  aggrieved  pezson  had  notice  of  anj 

TuQuxBH  decision  from  which  he  appeals  more  than  twenty-one  days  before 

Local      ^^  memorial  the  appeal  is  barred.     Bat  Taylor  is  not  deprived 

GoYJSBicHxifT  of  his  appeal  as  twenty«one  days  had  not  elapsed  sinoe  notice  of 

a  '*  decision.'*    He  can  on  the  appeal  dispute  the  total  cost  of  the 

work.    See  per  Blackbnm,  J. :  Cook  y.  Ijfswieh  Local  Board  of 

HeaUh.  (1) 

Ednnen,  for  Taylor.  His  interest  and  that  of  the  Local  Goyernr- 
ment  Board  are  identical.  He  desires  to  appeal,  and  they  to 
entertain  his  appeal.  Chreee  y.  HutU  (2),  although  on  an  earliet 
statute,  shews  the  nature  of  notice  of  apportionment 

Arthur  Charles,  Q.C,,  and  A.  7.  Lawrence,  in  support  of  the  rule; 
The  appeal  is  out  of  time,  and  no  part  of  the  ground  of  complaint 
can  now  be  entertained  by  the  Local  Goyemment  Board.  The 
difficulty  is  that  the  local  authority  did  not  formulate  their 
decision.  The  question  turns  on  three  sections  of  the  Act.  The 
drst  ''decision  "  of  the  local  board  is  that  the  street  is  not  payed, 
&C.9  to  their  satisfaction,  and  that  the  owner  shall  do  it.  Then 
suppose  the  local  board  giye  notice  to  the  owner  to  do  the  work. 
He  will  not  do  it.  They  do  it  for  him  and  giye  him  notice  of  the 
cost  Sect.  257  says  that  unless  he  disputes  the  apportionment 
within  three  months  it  shall  be  binding  and  condusiye.  He  does 
not  dispute  it  within  that  time,  yet  it  is  contended  by  the  other 
side  that  on  appeal  from  the  demand  note*  he  can  dispute  the 
original  order  to  do  the  work.  He  cannot  The  local  board 
came  to  a  series  of  ^  decisions,**  although  perhaps  the  last  of  them 
— as  to  leyyiDg  the  amount  'summarily  instead  of  by  an  improye- 
ment  rate-— is  rather  an  **  electioD.*'  If,  after  a  notice  to  do  the 
work,  he  fails  to  do  it  he  is  an  owner  in  defistult  The  local  board 
cannot  be  expected  to  do  the  work  subject  to  the  chance  of  hia 
reopening  the  question  as  to  the  necessity  for  it  And,  further,  if 
he  lets  three  months  elapse  he  cannot  appeal  against  the  cost  He 
ought  to  haye  appealed  within  twenty-one  days  of  the  second 
notice.  Since  Cook  y.  Ipswich  Local  Board  (1)  it  cannot  be  disputed 
that  he  can  appeal  against  the  total  cost  But  he  should  dispute 
the  total  cost  first.  The  true  meaning  of  the  three  sections  is :  that 
the  owner  must  dispute  the  work  within  three  months  of  notice 
(1)  Law  Bep.  6  Q.  B.  451.  (2)  2  Q.  B.  D.  389. 
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of  it,  the  cost  witliin  twenty-one  days  of  notice  of  the  amount        1882 
Here  having  done  neither,  and  three  months  having  elapsed,  the  TrnQumr' 
apportionment  is  conclnsive,  and  there  is  no  appeal  on  any  ground,      jj^j^ 
consequently  no  jurisdiction  in  the  Local  Government  Board,  Go^mmoHT 
and  the  applicant  is  entitled  to  prohibition.     Lastly,  this  is  a 
case  where  prohibition  lies.  There  is  no  authority  exactly  in  point. 
The  nearest  is  in  Breedon  v.  OiU.  (1)    Prohibition  will  lie  to  a 
court  of  honour,  court  of  the  marshal,  or  any  tribunal  exercising 
judicial  discretion:  see  Yiner's  Abrid.  Tit.  Prohibition.  The  Local 
Government  Board  entertaining  the  complaint  is  a  court,  and  the 
memorial  is  the  pleading  therein* 

As  to  the  grounds  of  appeal,  see  Mayor  of  London,  die,  v. 
Oox  (2),  in  which  it  was  held  that  want  of  jurisdiction  need  not  be 
pleaded,  but  may  be  shewn  otherwise.  There  may  be  a  right  of 
appeal  on  the  question  whether  the  local  authority  should  recover 
the  expenses  summarily  or  declare  them  to  be  private  improve- 
ment expenses ;  but  in  his  memorial  Taylor  did  not  complain  that 
this  was  incorrectly  treated  as  a  matter  to  be  dealt  with  sum- 
marily, whereas  the  payment  ought  to  have  been  spread  over 
years.    [The  Tottenham  Local  Board  v.  BoweU  (8)  was  dted.] 

Gbove,  J.  The  rule  nisi  is  general  in  its  terms,  and  is  to 
prohibit  the  Local  Government  Board  and  Taylor  from  proceed- 
ing in  an  appeal  against  a  demand  by  the  local  board  of  a  cer- 
tain sum.  It  is  clear  that  if  we  were  to  grant  a  prohibition  in 
the  terms  of  this  rule,  we  should  be  prohibiting  Taylor  from 
appealing  at  all.  I  am  of  opmion  that  the  rule  should  be  dis- 
charged. In  the  first  place,  we  should  otherwise  be  granting  an 
absolute  prohibition  against  his  proceeding  in  any  way.  It  is 
admitted  that  he  has  a  right  of  appeal  under  the  268th  section. 
He  has  complied  with  the  requirements  of  that  section ;  he  has 
within  twenty-one  days  after  receiving  notice  of  some  decision 
(I  do  not  here  say  what  decision,  but  will  come  to  that  point 
presently)  addressed  a  memorial  to  the  Local  Government  Board. 
It  has  been  admitted  that  he  has  a  right  of  appeal  on  the  question 
whether  the  board  could  recover  the  amount  of  the  apportionment 

(1)  5  Mod.  269.  (2)  Law  Hep.  2  H.  L.  289. 

(8)  1  Ex.  D.  514. 
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1892       from,  him  in  a  summary  manner,  or  whether  they  should  liedare 

^^JEuQuBnT  the  expenses  to  be  private  improvement  expenses,  and  as -sach  a 

^^      charge  npon  the  land^the  repayment  of  whieh  wtald  be  qmad 

OwMasmnm  over  many  years. '  We  are  asked'togrant  a  prcdnbitim  faecaose 

»  '      Tay](Mr  has  noti.stated  in  his  memdriaito^he  Local  Govetnm<mt 

^^  '  Board  that  his  ground  of  appeal  is ithatttfaeamonni  is nofr feoovei^ 
able  summarily.  I  am  however  of  .optnioir  that  tiie  memorial  is 
not  conclusive,  and  that  if  the  appellant  is  within*  hiis  proper  time 
for  appealing  and  has  aright  to  a^pedi'he  is  not  bound  by  the 
£Mst  that  he  may  not  have  stated  ooRtetly  in  the  menKHfiel  the 
right  ground  of  appeal.  Nothing  has  been  advanced  in  argument 
to  diew  that  the  tribunal  of  appeal  might  net  allow  him  to'  amend 
a  mistake  in  the  memorial.  The  memorial  is  ilecessary  as  a  meaiJs 
of  fixing  the  time  within  which  the  appeal  has  been  made;  it  k 
indeed  a  notice  of  appeal ;  but  after  that  it  is  a  mere  matter  ef 
procedure,  and  is  not  conclusive  upon  'the  party  memorialisiiig. 
Were  we  to  hold  otherwise,  we  might  deprive  a  man  of  his  tight 
to  appeal  unless  his  memorial  wero'so  skiUhUy  dmwn  as  to  satMy 
the  critical  mind  of  a  pleader ;  that  would  be  a  hardship  dn  a 
party  having  a  good  right  of  appe^  But^  though  I  am  of  'this 
opinion,  it  is  unnecessary  for  me  to  decide  that  point,  because  I 
think  that  upon  a  fair  inteipretation-of  ite  language  the  memorial 
does  include  what  is  admitted  to  be  a  groAnd  of  appeal  Th^ 
appellant  seems  in  it  not  only  to  eom^fain  that  the  amou^flff 
expenses  is  exctesive,  but  also  that  he  is  called  upon  toptkf  ft'&i 
once  when  the  payment  might  be  by  instalments,  or  as  private 
improvement  expenses  spread  over  a  number  of  yeiars.  '  '"  *' 

Secondly,  upon  the  main  pointy  as  to  the  constraction  of  ss.  248 
and  257.  Sect  268,  says,  **  Where  any  penon'  deems  Miusidlf 
aggrieved  by  the  decision  of  the  looal  authority  in  any  eas^  hi 
which  the  local  authority  are  empowered  to  recover  In  a  summiify 
manner  any  expenses  incurred  by  them  or  to  declare  suck  ei^riiies 
to  be  private  improvement  expenses,  he  may  within  twenty-one 
days  after  notice  of  suck  decision,  address  a  memorial  t6  the  Local 
Government  Board/'  It  is  to  be  observed  that  therb  is  in  the 
procedure  referred  to,  nothing  which  can  be  called  a  ^'dedsion" 
in  the  ordinary  meaning  of  the  word.  There  are  a  series  of  steps, 
but  no  decision.    First,  there  is  a  notice  to  do  the  necessary 
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repain ;  ttiis  may  possibly  be  said  to  import  a ''  decision  "  tiiat  he  isst 
shall  do  the  repairs ;  bat  it  ia  difficult  for  as  to  say  that  it  does,  >rw  ^^nr^ 
because  the  local  authority  may  giro  him  a  notice  to  do  certain  jj^ 
repsirsy  and  afterwards  a*  notice  that  they  require  more  or  less  Oownicsmt 
repairs.  Each  of  those  communications  would  be  a  '^  decision/'  '*^— ' 
if  the  notice  is  to  be  so  regarded.  Then  there  is  the  notice  of  the  "'^*  ' 
apportionment!  that  is  of  the  share  of  expenses  to  which  the  owner 
is  liable.  The  third  notice  is  a  demand  for  payment  of  the  appo^- 
tionmentywith  the  additional  notification  that  in  defiralt  of  pay- 
ment the  board  will  proceed  summarily  under  s.  216.  Hiis  laM 
notice  is  a  notice  of  some  decision;  it  is  the  first  time  that 
Taylor  has  notice  that  he  is  required  to  pay  a  certain  sum. 
WithiA  twenty-one  days  of  leceiving  that  notice  Taylor  appealed. 
It  is  argued  that  each  of  these  steps  is  in  itself  a  decision,  and 
tbat  he  should  appeal  as  to  each,  but  more  particularly  against  the 
apportionment,  within  tw«nty*one  days  of  his  receiving  notice  that 
eacK  such  step  has  been  taken;  and  that  Taylor  cannot  appeal 
either  against  the  apportionment  or  against  the  total  sum  to 
which  all  the  contributories  are  liabloi  because  under  s.  267 
^  Where  such  expenses  haye  been  settled  and  apportioned  by  the 
surveyor  . » . .  as  payable  by  such  owner,  sueh  apportionment-shall 
be  binding  and  condusiye  on  such  owner,  unless  within  three 
months  from  service  of  notice  on  him  « • . .  of  the  amount  settled 
by  the  snrveyor  to  be  due  from  such  owner,  he  AbH  by  written 
notice  dispute  the  same."  The  words  **  shall  be  binding,**  are  said 
to  apply  not  only  to  the  relative  share  which  an  individual  inha- 
bitant  has  to  pay,  but  also  to  the  total  amount  of  the  expenses. 
I  have  some  doubt  aa  to  .the  meaning  of  that  clause ;  but,  in  my 
judgment  that  section  is  not  applicable  to  the  total  expeuses^  but 
only  to  the  apportionment  If  the  wcHds  ^^such  apportionment 
shall  be  binding  and  conclusive  on  such  owner,**  stood  alone,  there 
could  be  Jio  doubt  that  ^  such  apportionment "  would  mean  the 
apportionment  only.  It  is  argued  that  the  effect  of  the  subset 
quent  words  as  to  '^  service  of  notice  of  the  amount  settledi"*  is  t6 
make  the  apportionment  binding  upon  the  whole  sum.  But  in 
my  judgment  this  part  of  the  section  does  not  alter  the  previous 
part,  it  is  only  a  proviso  as  to  what  the  notice  shall  contain,  vi2;, 
that  it  shall  state — not  merely  that  the  person  is  to  pay  one-tenth 
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1882       of  the  total  expenses,  but — ^the  sam  of  2002^  or  whaterer  it  may 
TbbQuxset  be,  being  so  much  of  the  total  sum.    The  notioe  of  apportionment 
i^^^      does  not  seem  like  a  decisiou  at  all ;  there  is  no  statement  how 
Go^mNMSHT  It  is  arrived  at|  only  the  statement  **  we  have  incurred  these 
— -       expenses."    What  then  is  there  to  appeal  from  ?  Only  that  state- 
menti  aud  the  only  question  on  the  appeal  would  be  whether  the 
board  had  incurred  expenses  to  this  amount    Then  the  notice 
goes  on:  ^^I  •  •  •  do  hereby  apportion,"  that  indeed  may  be  a 
decision. — ^it  may  be  a  notice  at  all  events,  that  the  surveyor  has 
decided — ^that  he  apportioned  the  particular  sum  to  the  partioolar 
person,  but  it  does  not  affect  the  question  whether  the  total  ex- 
penses incurred  are  proper  or  not.   It  is  a  notice  of  apportionment, 
and  in  that  sense  may  be,  and  I  am  inclined  to  think  is,  a  dedsion 
of  the  apportionment 

In  Hetiketh  v.  Atherton  Local  Board  (1),  the  owner  disputed  his 
liability,  alleging  that  the  highway  was  repairable  by  the  inha« 
bitants  at  large  ;  but  Blackburn,  J.,  says  in  his  judgment,  that 
s.  63  (which  is  the  section  of  the  old  Act  corresponding  to  s.  257 
of  the  new),  <'  is  confined  to  the  apportionment,  and  it  is  that  and 
that  alone,  that  is  made  conclusive  and  binding."  Quain,  J.,  goes 
further,  and  says ;  "*  All  that  is  made  binding  on  the  owners  is 
the  apportionment  according  to  their  frontage."  Archibald,  J., 
says, ''  The  language  of  the  section  is  quite  clear :  it  is  the  appor- 
tionment only  that  is  made  conclusive  and  binding  on  the  owners, 
assuming  the  liability  to  exist."  The  case  is  a  strong  authority 
to  shew  that  the  learned  judges  construe  that  section  as  I  do  the 
section  before  me,  which  corresponds  with  it  There  are  many 
parts  of  the  Act  which  make  it  very  improbable  that  s.  257  could 
be  intended  to  apply  to  the  total  expenses;  and  there  is  no 
decision  of  the  board  as  to  the  total  expenses. 

In  Qreee  v.  Runt  (2)  it  was  held  that  it  was  necessary,  before 
summary  proceedings  can  be  taken  for  the  recovery  of  the  amount 
apportioned,  that  a  demand  of  payment  of  the  amount  apportioned 
should  be  served,  and  that  the  six  months  within  which  the  pro- 
ceedings must  be  taken  under  11  &  12  Vict  c.  63,  are  to  be 
reckoned  from  such  notice  of  demand.  In  the  present  case  no 
notice  of  demand  to  pay  the  money  was  served  until  within  twenty- 
(1)  Law  Bep.  9  Q.  B.  4,  7.  (2)  2  Q.  a  D.  389. 
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one  days  of  the  presentation  of  the  memorial ;  the  other  notices       1882 
are  not  notices  of  a  decision  within  the  meaning  of  the  sections  of  tuQuibn 
the  Act  relating  to  appeal  j^^^^ 

I  am  of  opinion  therefore  upon  two  grounds  that  we  cannot  Ooyshnmsnt 
prohibit  the  Local  Groyemment  Board;  first,  that  Taylor  is  an-  — ' 
donbtedly  entitled  to  some  appeal,  though  the  memorial  does  not 
state  the  exact  ground;  and,  secondly,  upon  the  construction  of 
the  section  of  the  Act.  I  am  not  sorry  to  be  able  to  come  to  this 
conclusion^  for  the  tribunal  which  we  are  asked  to  prohibit  has 
wide  powers  to  look  equitably  into  the  matter.  As  to  whether  a 
writ  of  prohibition  will  lie  to  the  Local  Groyemment  Board  I  giye 
no  opinion ;  but  I  think  it  a  doubtful  question. 

No£TH|  J.  One  of  the  points  raised  in  this  case  seems  impor« 
tanty  yiz.,  the  construction  of  the  Public  Health  Act.  The  150th 
section  provides  that  where  any  street  not  being  a  highway  is  not 
leyelled,  payed,  &c.,  to  the  satisfaction  of  the  urban  authority, 
such  authority  may,  by  notice  to  the  owners  and  occupiers  of 
premises  fronting,  adjoining,  or  abutting,  require  them  to  level, 
paye,  &o.,  within  a  time  to  be  specified  in  the  notice,  and  if  the 
notice  is  not  complied  with  the  urban  authority  may  themselyes 
execute  the  works  and  recover  the  expense  in  a  summary  manner. 
In  this  case  what  decision  can  the  local  board  be  said  to  haye 
arrived  at?  There  are  four  steps  in  the  proceedings;  the  first 
being  when  the  notice  was  given  requiring  Taylor  to  do  the  work ; 
is  that  a  decision  ?  It  can  only  be  a  decision  that  the  street  is  not 
paved  to  the  satisfaction  of  the  board,  and  against  such  a  deoiaon 
no  appeal  could  lie.  The  statement  that  the  premises  abut  on 
the  part  requiring  to  be  paved  is  a  mere  statement  of  fiiot.  Then 
there  is  a  notice  to  Taylor  to  do  the  work  in  twenty-one  days, 
but  there  is  nothing  in  that  notice  indicating  any  decision  by  the 
Board  that  they  would  do  the  work  if  the  owner  did  not.  This 
is  not  a  notice  of  a  decision,  for  the  owner  cannot  be  forced  to  do 
the  work ;  the  alternative  is  that  the  board  may  do  it  themselves. 
The  next  step  was  that  the  board  did  the  work  under  s.  150. 
That  section  giyes  the  surveyor  no  power  to  do  anything  except 
to  settle  the  proportion  in  which  the  owners  are  to  pay.  And 
that  is  all  that  he  has  done  in  the  notice  giyen.    As  I  read  it> 
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1882  there  is  in  this  notice  onlj  a  decifiion  as  to  one  point,  'viz.,  the 
Turn  Qifwr  propoition  pajablo  by  Taylor.  Then  what  was  the  effept  of  this 
jj^^  decision  under  s.  257  ?  The  exact  words  of  the  section  seem  to 
GoymNMSBT  ghow  that  the  surveyor  has  simply  to  settle  the  apportionmmit  of 
—  the  amount  and  nothisg  else  &an  that  which  he  has  io  s^ttlis  is 
dealt  with  by  the  sedtion.  But  it  is  said  that  besides  the  patent 
notice  of  TayWs  proportion  there  is  a  latent  notice  that  the  board 
have  decided  that  the  total  expense  is  375J.  But,  first,  I  do  not 
find  in  the  notice  delivered  any  notice  of  any  such  decision  as  to 
the  total  amount;  secondly,  I  do  not  think  the  surveyor  has  any 
power  to  give  notice  of  such  decision.  It  is  to  be  given  by  the 
board.  Further,  in  this  particular  case  notice  is  to  be  given  by 
the  surveyor  of  the  apportionment,  and  an  express  time  for  appeal 
is  giveui  viz.,  three  months.  There  may  be  a  reference*  to  arbi- 
tration under  B.  ISO  upon  any  complaint  Within  threb  months. 
If  it  "were  intended  that  the  notice  given  to  him  was  to  operate  in 
a  double  way,  flret^  to  be  biiiding  unless  notice  that  he  disputes 
it  were  given  within  three  months,  and  also  to  be  binding  in 
another  respect  unless  notice  were  given  within  three  weeks  to  a 
different  tribunal,  I  do  not  think  this  section  would  have  dealt 
with  both  those  matters,  but,  inasmuch  as  I  find  it  deals  simply 
with;  an,  appeal  by  way  of  arbitration  in  case  the  surveyor  has 
settled  the  amount  wrongly,  I  do  not  think  that  section  con- 
templates in .  any  way  the  notice  being  given  under  it  which  is  to 
have  the  effect  of  marking  the  Commencement  of  the  three  weeks 
necessary  for  an  appeal  under  a  totally  different  section.  Further 
the  terms  of  the  final  dause  of  the  notice  itself  are  significant 
They  show  that  the  intention  of  the  parties  who  gave  it  wae  to 
have  the  effect  of  making  the  time  for  dispute  run  which  was 
given,  under  s.  257  for  three  months,  and  not  to  affect  the  time  of 
the  three  weeks'  appeal  given  by  &  268.  We  now  come  to  the 
268th  section  which  prescribes  that  an  appeal  must  be  made  to 
the  Local  Government  Board  within  three  weeks.  For  the  par* 
pose  of  starting  this  period  of  three  weeks  a  notice  was  given  in 
December ;  and  it  is  admitted  that  Taylor's  memorial  was  properly 
presented  within  the  time  prescribed  by  that  section. 

I  think  that  s.  257  does  not  apply  to  this  case  at  all,  but  that 
Si  268  does,  and.  that  Taylor  bad  three  weeks  from  the  time  of  the 
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notice  in  December  within  which  to  memorialize  the  Local  Goyem-       1882 
ment  Board.    Neither  the  notice  to  do  the  work»  nor  the  notice  of  thi  Qveks 
the  surveyor's  apportionment  seems  to  me  to  be  snch  a  notice  as      jj^jj, 
to  come  within  the  provisions  of  s.  266.  Bnt,  assnming  that  I  am  Oo^unmbit 
wrong  in  this,  and  that  those  notices  were  within  the  provinonSy       — 
then  the  question  arises  whether  there  is  now  any  right  of  appeal 
or  not.    I  think  there  is,  because  the  memorialist  has  a  right, 
where  such  a  notice  is  given  as  was  given  here,  to  complain  of 
being  aggrieved  by  a  decision  that  the  252/.  is  to  be  paid  by  him 
or  recovered  from  him  in  a  summary  manner.    It  is  said  that  his 
memorial  does  not  raise  that  case.    I  think  however  that,  even  if 
construed  strictly,  it  suggests  and  asks  relief  on  the  ground  that 
the  sum  which  he  is  required  to  pay  at  once  is,  because  a  demand 
for  immediate  payment  is  made,  excessive  in  amount 

If  there  is  appeal  by  a  memorial  on  which  he  can  clearly  get 
some  relief  should  he  make  out  a  case  for  it,  I  think  it  impoesible 
that  we  should  grant  a  prohibition  restraining  that  appeal  alto- 
gether. .  As  to  the  third  point,  viz.,  whether  a  prohibition  lies  to 
the  Local  Government  Board,  I  have  formed  no  opinion. 

Bule  discharged  with  eosta. 

Solicitors  for  Local  Board :  Tarr  dt  Co. 

Solicitors  for  Local  Government  Board:  Sharpe,  Parkers,  dt 
Pritehard. 
Solicitors  for  Taylor :  Ingledew  dt  Inee. 

J.B. 
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1882  SAUNDERS,  Appelijlnt;  CRAWFORD,  Rbspondkkt. 

March  28.     Elementary  Educationr-S9  &  40  Furf.  c.  79,  «.  8,  11,  «iJ».  1;  41  Yid.  c.  16, 
Sehed.'^AUendanee  Order— '*^FuU  Time  Employment'* 

By  39  &  40  Vict.  c.  79,  s.  11,  sabs.  1,  if  tbe  parent  of  any  child  above  the  age 
of  five  years  *'  who  is  under  this  Act  prohibited  from  being  taken  into  full  time 
employment,"  habitually  and  without  reasonable  excuse  neglects  to  provide 
efiBciont  elementary  instruction  for  his  child,  a  court  of  summary  jurisdiction 
may  order  that  the  child  do  attend  school  i— 

Edd,  that  subs.  1  refers  to  s.  8,  which  applies  certain  sections  of  the  Factory 
Acts  to  the  employment  and  education  of  diildren,  and  that,  as  those  sections 
have  been  repealed  by  41  Vict.  c.  16,  Sched.,  there  can  be  no  child  within  the 
terms  of  39  &  40  Vict.  c.  79,  s.  11,  subs.  1,  "  who  is  under  this  Act  prohibited 
from  being  taken  into  full  time  employment,"  and  therefore  subs.  1  has  ceased  to 
operate. 

Case  stated  by  a  metropolitan  police  magistrate  under  21  &  22 
Vict  c  43. 

Tbe  appellant  obtained  a  summons  in  his  capacity  of  an  officer 
of  tbe  School  Board  for  London  against  tbe  respondent  under  the 
Elementary  Education  Act,  1876  (39  &  40  Vict  c.  79,  s.  11, 
subs.  1),  charging  that  tbe  respondent "  on  tbe  28th  of  September, 
1881,  and  on  other  days,  being  the  parent  of  a  certain  child 
named  Albert  Crawford,  which  child  is  above  the  age  of  five 
years,  to  wit,  of  the  age  of  thirteen  years  or  thereabouts,  and  is 
by  the  Elementary  Education  Act,  1876,  prohibited  from  being 
taken  into  full  time  employment,  had  notwithstanding  due  warn- 
ing already  given  him  by  the  School  Board  for  London,  unlaw- 
fully, habitually,  and  without  reasonable  excuse  neglected  to 
provide  efficient  elementary  instruction  for  his  said  child  contrary 
to  the  provisions  of  the  Elementary  Education  Act,  1876,  in  such 
case  made  and  provided." 

The  summons  was  heard  before  the  magistrate,  and  the  appel- 
lant asked  him  to  make  an  order  requiring  the  attendance  of  the 
respondent's  child  at  some  certified  efficient  school.  The  magis- 
strate  refused  the  application  and  declined  to  make  such  attend- 
ance order  on  the  ground  that  the  child  was  over  thirteen  years 
of  age.  Sections  of  the  Acts  were  set  out  in  the  case  and  the 
question  proposed  was  whether  under  ss.  11  and  48  of  the  Act  of 
1876  the  school  board  can  compel  all  children  under  fourteen  to 
attend  schooL 
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The  Court  said  the  question  should  not  be  so  general  as  that       issg 
put  by  the  magistrate,  but  was  whether  his  decision  was  right.         gAir^n— «  " 

FdheTf  for  the  appellant  The  question  is  whether  a  child 
aboye  the  age  of  thirteen  and  under  the  age  of  fourteen  can  be 
compelled  to  attend  school.  The  child  here  is  within  the  defini- 
tion clause  of  the  Elementary  Education  Act,  1876  (39  &  40  Vict 
c.  79),  s.  48,  being  **  between  the  ages  of  five  and  fourteen  years/' 
and  by  s.  11  an  attendance  order  may  be  made  on  the  parent. 

Danehtverta,  for  the  respondent.  No,  for  the  child  is  not 
<<  under  this  Act  prohibited  from  being  taken  into  fall  time 
employment  ** :  s.  11.  The  prohibition  is  to  be  sought  for  in  the 
Factory  Acts  referred  to  in  s.  8. 

[Faber  pointed  out  that  those  Acts  were  repealed  by  41  Vict 
c.  16,  Sixth  Sched.] 

Then  there  is  no  child  prohibited  from  being  taken  into  full 
time  employment,  and  no  order  can  be  made  under  s.  11  in 
respect  of  subs.  1.  The  edncation  of  respectable  children  up  to 
the  age  of  thirteen  years  is  su£Bciently  provided  for  by  the  Act  of 
1870  (83  &  34  Yict.  c.  75),  and  the  edacation  of  children  within 
sobs.  2  of  s.  11  *'  found  habitually  wandering,  or  not  under  proper 
control,  or  in  the  company  of  rogues,  vagabonds,  disorderly  persons, 
or  reputed  criminals,"  may  until  the  age  of  fourteen  be  enforced 
by  an  order  on  the  parents  under  the  Act  of  1876. 

FaleTf  in  reply.  The  point  raised  was  not  taken,  below.  If 
the  words  in  s.  11,  subs.  1,  ''under  this  Act  prohibited  from  being 
taken  into  full  time  employment"  are  impliedly  repealed  by  the 
express  repeal  of  s.  8,  the  subs.  1  can  be  read  without  them  and 
applies, 

Gbotb,  J.  Our  decision  wiU  fortunately  only  afiect  a  limited 
class  of  children,  viz.,  those  between  the  ages  of  thirteen  and 
fourteen  years. 

By  the  Elementary  Education  Act,  1870  (33  &  34  Vict, 
c  75),  s.  74,  a  school  board  may  make  bye-laws,  **  requiring  the 
parents  of  children  of  such  age,  not  less  than  five  yean  nor  more 
than  thirteen  years,  as  may  be  fixed  by  the  bye-laws,  to  cause 
sndi  children  (unless  there  is  scxme  reasonable  excuse)  to  attend 
Y0U.ISL  2  U  2 
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1882  school.*'  If  this  child  were  under  the  age  of  thirteen  the  magis- 
Satthdebs  trate  might  no  doubt,  under  proper  bye-laws,  which  I  will  assume 
CBAimRp  ^  exist,  compel  the  parent  to  send  the  child  to  schooL  Bat  the 
child  being  over  the  age  of  thirteen  did  not  come  within  the  Act  of 
1870  and  the  bye-laws  made  under  it,  so  the  magistrate  was  asked 
to  order  attendance  under  the  Elementary  Education  Act,  1876 
(39  &  40  Vict  c.  79),  s.  11.  There  was  before  this  Act  a  proyision 
as  to  children  up  to  the  age  of  thirteen  years,  but  children  under 
fourteen  could  under  the  Factory  Acts  be  taken  into,  what  I  will 
call,  half-time  employment,  leaving  them  a  good  deal -of  idle  time 
during  which  they  ought  to  have  instruction,  and  the  Act  of  1876, 
s.  11,  subs.  1,  enacts  that  if  the  parent  of  any  child  above  the  age 
of  five  years  "  who  is  under  this  Act  prohibited  from  being  taken 
into  full  time  employment,  habitually  and  without  reasonable 
excuse,  neglects  to  provide  e£Scient  elementary  instruction  for  his 
child,"  an  attendance  order  may  be  made.  If  the  Factory  Acts  had 
remained  intact,  and  s.  11,  subs.  1  of  the  Act  of  1876  had  remained 
intact,  this  child  would  have  been  within  it,  and  the  magistrate 
ought  to  have  made  an  order.  But  it  is  now  admitted  and  clear 
under  41  Yict.  a  16,  that  these  Factory  Acts,  so  far  as  they  are 
incorporated  in  the  Education  Act  of  1876,  by  s.  8,  are  repealed. 
Subs.  1  of  s.  11  has  gone  with  them.  No  great  harm  is  done 
thereby,  for  subs.  2  remains,  and  is  applicable  to  any  child  **  found 
habitually  wandering  or  not  under  proper  control,  or  in  the 
company  of  rogues,  vagabonds,  disorderly  persons,  or  reputed 
criminals."  So  that  all  that  is  affected  by  the  repeal  of  the 
Factory  Acts  in  question  is  the  provision  as  to  children  having 
spare  time  through  not  having  full  time  employment,  and  the 
parent  cannot  be  punished  for  not  educating  them  between  the 
ages  of  thirteen  and  fourteen  years.  Probably  that  was  over- 
looked when  the  Acts  were  repealed.  It  seems  to  me  that  the 
part  of  s.  8  founded  on  Acts  now  repealed  being  gone,  subs.  1  is 
also  gone,  so  the  decision  of  the  magistrate  was  right. 

HuDDLESTON,  B.  It  is  extremely  difficult  to  interpret  this 
Act,  but  from  what  I  have  heard  in  argument,  s.  11  of  the  Act 
of  1876  seems  only  needed  for  children  between  thirteen  and 
fourteen,  as  there  is  a  provision  for  children  under  thirteen 


VOL.  IX.  QUEEN'S  BENCH  DIVISION.  615 

in  the  Act  of  1870.  There  are  two  classes:  The  respectable  1S82 
child  and  the  vagabond  child,  and  the  legislature  says.  As  to  the  saundkbs 
respectable  child  the  order  is  to  be  made  on  the  parent,  who  cbawiobb. 
without  reasonable  excuse  neglects  to  provide  elementary  instruc- 
tion for  that  child,  viz.,  a  child  above  five  years  old,  and  prohibited 
from  being  taken  under  this  Act  into  full  time  employment.  We 
find  no  section  in  this  Act  prohibiting  the  child  from  being  taken 
into  full  time  employment,  but  s.  8  refers  to  statutes  containing 
such  prohibition.  Those  statutes  have  been  repealed,  and,  being 
repealed,  the  legislature  has  thought  it  unnecessary  to  prohibit 
children  from  being  taken  into  full  time  employment  Therefore 
it  is  not  necessary  to  deal  with  the  respectable  child  under  four- 
teen, who  may  be  taken  into  full  time.  Then  with  regard  to  the 
vagabond  child,  the  liability  arises  not  on  the  habitual  or  inex- 
cusable neglect  of  the  parent  to  provide  elementary  instruction, 
*but  when  *'  any  child  is  found  habitually  wandering,  or  not  under 
proper  control,  or  in  the  company  of  rogues,  vagabonds,  disorderly 
persons,  or  reputed  criminals  **  within  the  terms  of  sub-sect  2,  an 
order  may  be  made  that  the  child  do  attend  some  school.  By 
the  Interpretation  Clause,  s.  48,  **  A  child  in  this  Act  means  a 
child  between  the  ages  of  five  and  fourteen  years."  There  is  no 
case  in  which  the  respectable  child  can  be  prohibited  from  being 
taken  into  full  time  employment,  so  that  such  child  under  fourteen 
is  not  a  person  for  whom  an  attendance  order  under  s.  11  can  be 
made  on  the  parent  The  result  is  merely  this:  that  a  child 
must  be  compulsorily  sent  to  school  while  under  thirteen,  but  if 
the  child  be  a  vagrant,  or  out  of  control,  or  in  bad  company,  he 
may  be  dealt  with  until  he  is  fourteen.  The  construction  of  the 
statute  is  very  difficult  by  reason  of  the  practice  now  adopted  of 
framing  Acts  of  Parliament  with  sub-sections  and  schedules,  and 
references  to  other  Acts,  so  that  much  research  is  needed  in  order 
to  ascertain  whether  a  particular  section  may  or  may  not  be 
repealed. 

Ajppeal  dismiBsed  with  com. 

Solicitors  for  appellants :  Oedge,  Kirby^  Mtttett,  &  Mone. 
Solicitor  for  respondent :  Solteitor  to  the  Treasury. 

J.  R. 
2  U  2  2 
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1882  [IN  THE  COUET  OP  APPEAL.] 

JUM  19. 

CATO  V.  THOMPSON. 

Vendor  and  Purehaser^Purchaaw^s  Knowledge  qf  Defect  of  TUle— Right  to- 

rescinds 


T.  agreed  to  sell  to  C.  certain  freehold  hoasee,  and  to  make  a  good  marketable 
title.  On  investigation  of  the  title  it  appeared  that  the  honses  were  part  of  a 
property  which  had  been  sold  by  a  building  society  in  lots,  subject  to  stringent 
restrictive  covenants  which  were  admitted  to  make  the  title  not  a  marketable 
one.  T.  having  declined  to  procure  a  release  of  the  covenants,  G.  brought  an  ec^oa 
to  recover  back  his  deposit.  T.  adduced  evidence  that  C.  knew  of  the  restrictions- 
at  the  time  of  the  contract^  and  the  jury  found  that  he  did : — 

Edd^  affirming  the  decision  of  Lopes,  J.,  that  this  evidence  could  not  be 
admitted  to  modify  the  terms  of  the  express  contract,  and  that  the  plaintiff  was- 
entitled  to  recover. 

Farehroiher  v.  Gibton  (IDe  G.  &  J.  602)  and  Leyland  ▼.  Ittingworth  (2  De 
(t.  F.  &  J.  248)  distinguished. 

Action  by  a  purchaser  of  freehold  houses  to  recover  his  deposiA 
on  the  ground  that  the  vendor  had  failed  to  make  out  a  title. 

The  contract  which  was  contained  in  letters  was  to  make  a  good 
marketable  title  to  the  property  to  be  approved  by  the  plaintiff's- 
solicitor. 

On  investigation  of  the  title  it  appeared  that  the  land  on  which 
the  houses  weie  built  had  formerly  belonged  to  a  building  society 
and  had  been  sold  along  with  other  land  by  them  in  lots  subject 
to  divers  restrictive  covenants,  among  which  were  stipulations 
that  no  house,  or  part  of  a  house,  of  less  value  than  40021  should 
be  erected  on  any  lot,  and  that  no  building  should  be  erected  as  a 
shop,  workshop,  warehouse,  or  factory,  nor  should  any  trade,  busi- 
ness, or  manufacture  be  carried  on,  nor  any  operative  maehineiy 
be  fixed  or  placed  upon  any  lot,  except  a  lot  which  did  not  form- 
part  of  the  said  property  to  which  this  action  related. 

The  purchaser's  solicitor,  on  discovering  these  restrictive  oove* 
nants,  required  that  they  should  be  released,  and,  the  vendor  noir 
complying  with  this  requisition,  the  title  was  rejected  and  this 
action  commenced. 

At  the  trial  before  Lopes,  J.,  the  defendant  adduced  evidence 
to  shew  that  the  plaintiff  knew  of  the  restrictive  covenants  when^ 
the  contract  was  entered  into.    The  jury  found  that  he  did  know^ 
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of  them.  Lopes,  J.,  however  directed  judgment  to  be  entered  up  1882 
for  the  plaintiff,  expressing  an  opinion  that  he  had  been  wrong  cato 
in  admitting  the  evidence.    The  defendant  appealed.  Thompson. 

Beruhaw,  for  the  defendant,  but  the  Court  called  on, 

W.  Pearson^  Q.0.^  and  MoSwinney^  for  the  plaintiff.  The  de- 
fendant in  terms  agreed  to  make  a  good  title,  and  he  must  make 
it,  or  else  the  plaintiff  has  a  right  to  be  off  his  bargain.  A  title 
subject  to  these  restrictive  covenants  is  manifestly  not  a  good 
marketable  title.  The  case  is  not  like  that  of  property  being 
subject  to  a  liability  which  can  by  no  possibility  be  got  rid  of. 
In  such  a  case  a  purchaser  who  buys  with  knowledge  must  be 
supposed  to  have  intended  to  buy  subject  to  the  liability,  but  the 
restrictive  covenants  might  be  released.  There  would  be  ground 
for  this  contention  if  this  had  been  simply  an  open  contract  with 
no  reference  to  the  title,  but  the  express  stipulation  makes  this 
•case  much  stronger.  The  purchaser  in  fact  says :  **  I  know  your 
title  is  defective,  but  I  will  buy  if  you  make  a  marketable  title  by 
getting  rid  of  the  covenants.'* 

BmBhaWf  in  reply.  The  plaintiff  had  notice  of  the  restrictive 
•covenants  and  so  cannot  complain. 

[Jessel,  M JL  : — If  a  purchaser  has  notice  of  incumbrances  still 
the  vendor  must  pay  them  off.  The  title  is  not  a  good  title  if 
subject  to  these  covenants :  Phillips  v.  OaJddeugh.  (1)  The  express 
stipulation  to  make  a  good  title  only  provides  for  what  would 
without  it  be  implied,  but  it  strengthens  the  plaintiff's  case  by 
cihewing  that  the  parties  knew  the  law.] 

In  FarAraOher  v.  Qibson  (2)  a  purchaser  who  had  notice  of  a 
defect  was  held  to  be  debarred  from  complaining  of  it.  The  case 
shews  that  a  purchaser  is  bound  by  information  though  it  varied 
the  written  contract.  If  a  purchaser  knows  of  a  defect  he  cannot 
-complain  of  it :  Bowtes  v.  Bownd.  (8) 

[ Jesskl,  M.R  : — In  some  cases  that  is  so ;  but  I  do  not  assent 
to  it  as  a  general  proposition.] 

Leyland  v.  lUingw&rth  (4)  supports  it. 

JsssEL,  M.B.  This  is  an  appeal  from  a  decision  of  Lopes,  J., 
that  the  plaintiff,  a  purchaser,  was  entitled  to  recover  his  deposit 

(1)  Law  Rep.  4  Q.  B.  159.  (3)  5  Ves.  508. 

^2)  1  De  G.  &  J.  602.  (4)  2  D.  F.  &  J.  248. 
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1882       on  account  of  ilie  failure  of  the  vendor  to  shew  a  marketable  title. 


Cato  When  we  read  the  contract  it  is  impossible  to  doubt  what  it 
Thompson.    ^^®*^^*  <>'  ^  doubt  that  the  vendor  has  failed  to  fulfil  it. 

The  contract  is  for  the  sale  of  freehold  houses,  and  the  vendor 
expressly  agrees  to  make  a  good  marketable  title  to  them.  When 
the  title  came  to  be  investigated,  it  was  found  that  the  conveyance- 
to  the  vendor  contained  various  restrictive  covenants  on  his  part^^ 
notably  one  which  prevented  the  houses  from  being  turned  into 
shops  or  used  otherwise  than  as  private  dwelling-houses.  This  is- 
often  called  an  incumbrance,  bat  not  with  propriety ;  such  oovenanta 
do  not  run  with  the  land,  but  are  enforceable  in  equity  against 
any  one  who  buys  with  notice  of  them,  and  it  is  dear  that  sucb 
restrictions  prevent  the  title  from  being  a  marketable  title. 

The  jury  in  this  case  found  as  a  fact  that  the  ^purchaser  when 
he  signed  the  contract  knew  of  the  existence  of  these  restrictive 
covenants,  and  considering  that  they  were  entered  into  with  a 
building  society  he  must  be  taken  to  have  been  aware  of  the- 
extreme  improbability  and  almost  impossibility  of  obtaining  a 
release  of  them.  Still  the  terms  of  the  agreement  are  plain — 
that  the  vendor  will  make  a  good  marketable  title.  Lopes,  J.^ 
held  that  the  fact  that  the  purchaser  had  notice  of  the  cove- 
nants made  no  difference.  It  was  argued  before  us  that  the  pur- 
chaser in  such  a  case  must  complete  with  compensation,  if  he  did 
not  know  of  the  defect,  and  without  compensation  if  he  did  know 
of  it 

Now,  in  the  first  place,  this  is  not  a  case  for  enforcing  specific 
performance  on  a  purchaser  with  compensation.  It  is  almost  im- 
possible to  assess  compensation  for  covenants  of  this  nature.  I 
think  that  the  cases  of  specific  performance  with  compensation 
ought  not  to  be  extended.  In  many  of  them  a  bargain  substan- 
tially different  from  that  which  the  parties  entered  into  has  been 
substituted  for  it  and  enforced,  which  is  not  right.  I  think  thi& 
not  a  case  for  compensation. 

Cases  however  have  been  cited  which  are  said  to  shew  that  the 
Court  will  enforce  a  contract  in  spite  of  a  defect  of  title  where  the 
purchaser  knew  of  the  defect  I  think  that  the  cases  stop  short 
of  the  present  by  an  important  step,  and  that  the  principle  which 
underlies  them,  though  I  do  not  say  that  it  ia  clearly  expressed  in 
them,  is  not  applicable  to  this  case. 


9. 

TH01IF805. 
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In  Farebroiher  v.  Qibion  (1),  property  was  stated  to  be  in  the  1882 
occnpation  of  a  company  nnder  a  lease.  It  was  in  the  occupation  q^ 
of  that  company  and  under  a  lease,  but  the  lease  was  not  one 
granted  to  the  company.  Now,  where  particulars  contain  a  state- 
ment which  is  literally  tnie,  but  which  is  susceptible  of  another 
meaning,  and  such  other  meaning  is  more  likely  to  be  taken  than 
the  true  one  by  a  person  reading  the  particulars,  the  purchaser 
if  he  knows  nothing  of  the  real  facts,  and  understands  the  parti- 
culars in  the  other  sense,  is  entitled  to  say  that  the  yendor  has 
deceived  him  ;  but  if  he  knew  the  facts  he  has  nothing  to 
complain  oL  The  purchaser  in  Fardn'oOier  y.  Gibson  (1)  not 
knowing  the  facts,  bought  in  the  belief  that  the  compuiy  held  the 
property  under  a  lease  granted  to  them,  which  was  the  most 
natural  reading  of  the  particulars.  The  particulars  did  not  say 
so,  but  the  purcliaser  had  a  right  to  assume  it;  and  it  being  a 
material  point  to  him  whether  the  company  were  the  original 
lessees,  he,  not  knowing  the  fact  when  he  signed  the  contract,  had 
a  right  to  complain.  No  actual  misstatement,  howeyer,  had  been 
made,  and  if  he  had  known  the  real  state  of  the  case  he  would 
have  had  no  ground  of  complaint. 

In  Leyland  v.  HHngworth  (2)  the  representation  in  the  parti- 
culars was  that  the  premises  were  well  supplied  with  water.  They 
were  well  supplied  with  water,  but  only  by  a  waterworks  company. 
A  purchaser  who  did  not  know  the  fact  would  have  a  right  to  say, 
«<  When  you  told  me  that  the  property  was  well  supplied  with 
water,  of  course  I  understood  you  to  mean  that  I  should  have  an 
abundant  supply  of  water  without  paying  for  it."  There  was,, 
however,  no  direct  misstatement  in  the  particulars  and  a  pur- 
chaser who  knew  the  real  state  of  the  case  would  have  nothing  to 
complain  o£  This  has  no  application  to  a  case  where  a  party 
wishes  to  contradict  the  express  terms  of  the  contract 

The  third  case  was  one  where  a  man  bought  a  freehold  know- 
ing that  there  was  a  right  of  way  over  it  which  could  not  be 
released.  In  that  case  there  was  no  express  contract  as  to  a 
marketable  title,  there  was  only  a  presumption  arising  from  the 
fact  of  sale,  which  was  rebutted  by  actual  knowledge.  Such  a 
case  stands  on  a  different  footing  from  one  in  which  the  vendor 
has  expressly  contracted  to  shew  a  marketable  title. 

(1)  1  De  G.  &  J.  602.  (2)  2  D.  F.  &  J.  248. 
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1882  It  has  been  urged  that  every  contract  most  be  considered  to 

Gato  contain  a  tacit  exception  of  incumbrances  of  which  the  purchaser 
TH0MF80H  ^^^^^  ^^^  ^^^  ^^  ^^^  ^^  <^^^^^  '^  purchaser  often  buys  know- 
ing that  the  property  is  incumbered  up  to  the  hilt,  but  he  does 
not  take  a  conveyance  subject  to  the  incumbrances.  Here  it  was 
known  that  it  was  improbable  that  the  restrictive  covenant  could 
be  got  rid  of,  yet  there  is  an  express  contract  to  make  a  market- 
able title.  It  comes  to  this,  **  I  know  that  there  is  a  serious 
defect  in  your  title,  bnt  I  will  buy  if  you  can  make  it  marketable." 
The  appeal  must  be  dismissed. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  The  action  is  by  a 
purchaser  against  his  vendor  to  recover  the  deposit  on  the  ground 
that  the  title  is  not  marketable.  The  seller  defends  the  action, 
and  claims  specific  performance.  Evidence  was  admitted  at  the 
trial  to  shew  that  the  defendant,  when  the  contract  was  entered 
into,  knew  that  the  property  was  subject  to  the  restrictive  cove- 
nants which  form  the  objection  to  the  title,  and  the  jury  foand 
that  he  did  know  of  them.  Lopes,  J.,  decided  in  favour  of  the 
plainti£r,  and  seems  to  have  thought  that  he  ought  not  to  have 
admitted  evidence  as  to  the  plaintifTs  knowledge  of  the  covenants. 

The  contract  expressly  stipulates  that  the  vendor  shall  make  a 
good  marketable  title.  Now  it  is  beyond  all  question  that,  owing 
to  the  existence  of  the  restrictive  covenants,  the  title  is  not 
marketable.  Why  then  cannot  the  purchaser  throw  it  up  ?  The 
reason  given  is  that  he  knew  of  the  covenants  when  he  entered 
into  the  contract.  Lopes,  J.,  said  that  this  would  be  contradicting 
a  written  contract  by  parol  evidence,  and  that  the  evidence  was 
inadmissible.  In  this,  I  think  thai  he  was  right  Parol  evidence 
is  admissible  where  you  have  a  case  of  specific  performance  with 
compensation,  but  an  express  bargain  to  make  a  good  title  cannot 
be  modified  by  parol  evidence.  Such  evidence  would  be  admis- 
sible in  an  action  to  reform  the  contract^  but  is  not  admissible  for 
the  purpose  of  construing  it 

BowEN,  L  J.,  concurred. 

Appeal  diamisBed. 

Solicitor  for  plaintiff;  Alfred  JET.  Orotriher. 
Solicitor  for  defendant :  TT.  Eaeton. 

H.  C.  J. 


Jfiiie21. 
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[IN  THE  COURT  OP  APPEAL.] 

SHUBROOK  V.  TUFNELL. 
Practi<»^Ca8e  stated  hy  AMtrator ^Appeal — Interlocutory  or  Final  Order. 

An  arbitrator^  tinder  an  order  of  reference,  stated  a  case  for  the  opinion  of  the 
Court,  which  provided  that,  if  the  opinion  of  the  Conrt  should  be  one  way  the 
case  waa  to  be  referred  back  to  the  arbitrator ;  if  the  other  way  judgment  was  to 
be  entered  for  the  defendant  with  costs.  A  divisional  court  decided  in  favour  of 
the  plaintiffs^  and  referred  the  case  back  to  the  arbitiator.  The  defendant 
appealed  >— 

Edd,  firsts  that  an  appeal  could  be  brought  from  the  order ;  secondly,  that  it 
was  a  final  order,  and  that  the  appeal  must  be  entered  in  the  general  and  not  in 
the  interlocutory  list 

CoUina  v.  VeOry  of  Paddington  (5  Q.  B.  D.  368)  distinguished. 

AoTiOK  by  the  lessee  of  two  houses  against  the  lessor  to  reoover 
damages  for  struotaral  damage  caused  to  them  by  the  defendant's 
making  a  drain  through  adjoining  Iand«  By  order  in  Chambers 
the  action  was  referred  to  arbitration,  the  arbitrator  at  the  request 
of  either  party  to  state  a  case  for  the  opinion  of  the  Court  at  any 
time  before  giving  his  final  award.  The  plaintiff  haying  died  the 
action  was  continued  by  his  executors. 

The  arbitrator  stated  a  case  which  set  out  the  material  facts, 
and  concluded  :— 

^  The  question  for  the  opinion  of  the  Court  is  whether  upon  the 
facts  above  stated,  and  assuming  the  damage  to  be  in  fact  attri- 
butable to  the  drain  works,  there  is  any  cause  of  action  either  by 
reason  of  an  infringement  of  a  legal  right  of  support  in  the  plain- 
tiffs, or,  if  there  be  in  law  no  such  right  of  support,  by  a  negligent 
and  unskilful  construction  of  the  drain  by  the  defendant.  If  the 
Court  shall  be  of  opinion  in  the  affirmative  then  the  case  is  to  be 
referred  back  to  the  arbitrator.  If  the  Court  shall  be  of  opinion 
in  the  negative,  then  judgment  shall  be  entered  up  for  the 
defendant  with  his  costs  of  suit." 

May  23.  The  case  was  argued  before  Hanisty  and  Williams,  J  J., 
who  ordered  ^  That  judgment  on  the  case  be  entered  for  the  plain- 
tiffs, the  Court  being  of  opinion  that  upon  the  facts  stated,  and 
assuming  the  damage  to  be,  in  fact,  attributable  to  the  drain  workf, 
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1882       there  was  a  cause  of  action,  and  they  further  ordered  that  the 
Sbubbook    case  be  referred  back  to  the  arbitrator." 

TuFKELL.        ^^  ^^  ^^^  ^^  June,  1882y  the  defendant  gave  notice  of  appeal 
for  the  7th,  and  set  the  case  down  in  the  interlocutory  list. 

June  21.  SiUsg  for  the  plaintiffs.  First,  no  appeal  will  lie 
from  an  order  like  the  present.  Beet.  19  of  the  Judicature  Act, 
1873,  only  gives  a  right  of  appeal  ^  from  any  judgment  or  order.** 
Here  there  is  no  judgment  or  order,  but  only  an  expression  of  the 
opinion  of  the  Court.  In  Jtmes  t.  Victoria  Qraving  Bock  Co.  (1), 
Lord  Coleridge,  C.J.,  said,  that  apart  from  the  special  agreement 
in  that  case  an  appeal  would  not  lie,  on  the  ground  that  such  a 
giving  an  opinion  is  not  a  judgment  or  order. 

[Jessel,  M.B.  Both  Bramwell  and  Brett,  L.JJ.,  seem  to  have 
differed  from  his  lordship  on  that  point.] 

The  decision  in  Beg.  t.  Overseers  of  WahaU  (2)  is  to  the  same 
effect,  and  the  reversal  in  the  House  of  Lords  (3)  proceeds  on 
grounds  which  do  not  apply  here,  for  there  was  in  that  case  an 
order  discharging  a  rule. 

H.  MaithewSf  Q.C7.,  and  FeOowes,  for  the  defendant,  were  not 
heard. 

Jessel,  M.B.    I  am  clearly  of  opinion  that  an  appeal  lies. 

LiKDLEY,  L.J.,  concurred. 

The  Coubt  then  took  the  objection  that  this  was  an  appeal 
from  a  final  order,  and  ought  not  to  have  been  set  down  in  the 
interlocutory  list. 

H.  Matthem,  Q.(7.,  and  FeUowes,  for  the  defendant,  referred  to 
Collins  V.  Vestry  of  Paddington.  (4) 

Jessel,  M.B.  That  case  is  distinguishable  from  the  present, 
for  there  the  arbitrator  only  submitted  one  point  to  the  Court, 
there  being  other  matters  in  the  action,  so  that  in  whatever  way 
the  Court  decided  that  point  the  case  went  back  to  the  arbitrator. 

(1)  2  Q.  B.  D.  314,  327.  (3)  4  App.  Cas.  30. 

(2)  3  Q.  B.  D.  457.  (4)  5  Q.  B.  D.  368, 
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The  first  claase  of  the  headnote  is  too  wide,  the  Court  did  not        1882 
decide  the  general  proposition  there  laid  down,  bat  only  held  that    shubboox 
where  the  decision  of  the  Court  on  the  point  submitted  to  it     xufkell. 
could  not  in  any  event  necessitate  the  entering  of  final  judgment 
for  either  party,  the  decision  was  interlocutory.     Herp  if  we 
differ  from  the  Court  below,  final  judgment  has  to  be  entered  for 
the  defendant,  and  there  is  an  end  of  the  action.    I  am  of  opinion 
that  this  is  to  be  treated  as  a  final  order,  and  the  appeal  must 
take  its  place  in  the  general  list. 

LiNDLET,  L.J.,  concurred. 

Solicitor  for  plaintiffs :  Frederick  Taylor. 
Solicitor  for  defendant :  E.  Carleton  Holmes. 

H.  C.  J. 


[IN  THE  COUBT  OF  APPEAL.]  ^^^e  16. 


DAVISON  V.  DONALDSON. 

Principal  and  Agent — Discharge  (^  Principal  hy  mode  of  dealing  with  Agent — 
Delay — Ship^s  Jffusband. 

In  order  to  discharge  a  priacipal  from  his  liability  for  a  debt  contracted  by  bis 
agent  the  principal  must  shew  that  the  creditor  has  himself  misled  him  into 
supposing  that  he  has  elected  to  give  exclusive  credit  to  the  agent,  and  that  the 
principal  has  been  prejudiced  by  that  supposition.  Mere  delay  in  enforcing 
payment  from  the  agent  will  not  be  sufiSdent  fur  the  purpose. 

The  plaintiff  sold  stores  for  a  ship  to  T.,  who  was  ship's  husband  and 
managing  owner.  The  defendant  was  part  owner  of  the  ship^  and  was  also 
interested  jointly  with  T.  in  the  adventure  for  which  the  ship  was  being  fitted 
out.  The  plaintiff  applied  to  T.  for  payment,  but  did  not  obtain  it.  Three 
months  after  the  goods  were  supplied,  and  again  two  years  after  that,  the  de- 
fendant settled  accounts  with  T.  and  gave  him  credit  for  the  price  of  the  goods, 
supposing  that  they  had  been  paid  for.  More  than  three  yean  after  the  goods 
had  been  supplied,  T.  having  become  bankrupt,  the  plaintiff  for  the  first  time 
applied  for  payment  to  the  defendant  and  brought  his  action  for  the  debt : — 

Edd^  that  there  had  been  no  such  conduct  on  the  part  of  the  plaintiff  as 
would  discharge  the  defendant  from  his  liability. 

Irvine  v.  Watson  (5  Q.  B.  D.  102),  Eeald  v.  Kenworthy  (10  Ex.  745),  and 
Smethurst  v.  Mitchdl  (28  L.  J.  (Q.  B.)  241)  considered. 

Appeal  from  a  judgment  of  Mathew,  J.  The  case  was  tried  at 
the  Newcastle  assizes  in  January,  1882,  when  it  appeared  that 
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1882  the  action  was  brought  by  T.  DaTison,  ia  his  own  right,  and  as 
Dayisov  executor  of  W.  Davison,  against  J.  J.  Donaldson,  one  of  the  co- 
Donaldson.  <^'^'^®"  ^^  *^®  ships  Eliza  Mary  and  Lucy  Jane,  for  beef  and 
other  goods  supplied  between  April  and  September,  1877,  for  the 
use  of  the^hips.  The  principal  defence  was  as  follows : — ^That  the 
goods  were  supplied  to  C.  Tate,  who  was  the  managing  owner  and 
ship's  husband  of  the  ship,  and  on  his  order  and  credit;  that 
W.  Davison  and  the  plaintiff  knew  that  he  was  her  managing 
owner  and  elected  to  treat  him  as  principal;  that  they  never 
made  any  application  to  the  defendant  or  the  other  co-owners  for 
payment  of  the  charges  claimed  till  February,  1881,  or  gave 
any  of  them  notice  that  the  said  charges  had  not  been  paid ;  that 
W.  Davison  and  the  plaintiff  knew  the  defendant  and  the  other 
co-owners  would  from  time  to  time  in  the  ordinary  way  of  business 
settle  the  accounts  of  the  ships  with  Tate,  and  would  include  in 
such  accounts  the  sums  now  claimed ;  and  that  in  fact  the  defend- 
ant and  other  co-owners,  before  they  had  notice  that  the  charges 
had  not  been  paid,  did  settle  with  Tate  as  such  managing  4»wner 
accounts  in  which  they  paid  or  allowed  him  the  moneys  now  sued 
for  as  moneys  paid  by  him ;  and  that  they  were  induced  to  pay 
or  allow  him  such  sums  by  the  conduct  of  W.  Davison  and  the 
plaintiff,  and  on  the  belief  induced  by  such  conduct  that  Tate  had 
paid  the  money  now  sued  for,  and  that  W.  Davison  and  the 
plaintiff  had  supplied  the  goods  on  the  sole  credit  of  Tate,  and 
had  elected  to  treat  him  as  the  principal  in  the  transaction. 

The  following  facts  were  proved  or  admitted  by  the  parties. 
The  goods  were  supplied  to  the  order  of  C.  Tate  while  acting  as 
ship's  husband,  and  the  invoices  were  made  out  to  *'  C.  Tate  and 
the  ship  Eliza  Mary,''  or  to  ^  C.  Tate  and  the  ship  Lady  Jane*' 

The  defendant  was  not  only  co-owner  with  Tate  of  the  ships, 
but  was  also  interested  jointly  with  him  in  the  voyages  for  which 
the  provisions  were  supplied. 

The  plaintiff  and  W.  Davison  repeatedly  applied  to  C.  Tate  and 
his  son,  G.  A.  Tate,  who  was  in  partnership  with  him,  for  payment, 
but  were  unable  to  obtain  it  C.  Tate  died  in  October,  1878.  In 
January,  1881,  G.  A.  Tate  became  a  liquidating  debtor. 

In  December,  1877,  an  account  was  settled  between  C.  Tate  and 
the  other  co-owners  in  which  credit  was  allowed  to  Tate  for  the 
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payment  of  these  wrong  charges ;  and  a  further  account  was  settled       18S2 
between  his  estate  and  the  other  co-owners  in  December,  1879,  in     dayibon 
which  the  balance  of  the  former  account  was  brought  forward;  DoKj^Daoir. 
but  in  neither  of  these  settlements  were  vouchers  produced  for 
the  payment  of  these  charges. 

The  learned  judge  haying  given  judgment  for  the  defendant, 
the  plaintiff  appealed. 

Eopwaod,  Q.C^  and  McClymmt^  for  the  plaintiff.  The  de- 
fendant was  not  only  co-owner  of  the  ships,  but  also  co-partner 
with  Tate  in  the  adventures  in  which  the  ships  were  employed. 
The  case  comes  within  the  ordinary  rules  that  all  the  partners  are 
liable  for  a  debt  incurred  in  the  partnership  business.  The  fact 
that  Tate  was  ship's  husband  makes  no  difference.  Whatever 
the  form  of  the  invoices  may  be,  all  persons  dealing  with  a  ship's 
husband  know  that  he  is  acting  on  behalf  of  the  co-owners  and  they 
do  not  give  credit  to  him  personally,  but  to  the  owners  of  the  ship. 
There  lias  been  no  delay  on  the  part  of  the  plaintiff  which  has  had 
the  effect  of  altering  the  position  of  the  defendant  or  deceiving 
him.  If  he  supposed  that  the  beef  was  paid  for  by  Tate,  it  was 
his  own  fault  for  not  calling  for  vouchers  of  his  accounts. 

Cohen^  Q.O.,  and  Edge,  for  the  defendant.  There  were  special 
circumstances  in  this  case  which  discharged  the  defendant  from 
his  ordinary  liability  as  a  co-partner.  The  plaintiff  did  not  deal 
with  Tate  as  a  member  of  a  partnership,  but  as  ship's  husband. 
A  ship's  husband  is  no  doubt  the  agent  of  the  owners,  but  he  is 
in  a  pecuUar  position,  it  is  not  the  course  of  business  that  he 
should  buy  on  credit :  his  duty  is  to  pay  debts  as  they  become 
due.  The  owners  of  the  ship  had  a  right  to  suppose  that  he  had 
done  so  in  the  present  case.  Consequently  the  long  credit  which 
the  plaintiff  gave  to  Tate  deceived  the  defendant,  and  led  him  to 
settle  accounts  with  Tate  in  1877,  on  the  supposition  that  Tate 
had  paid  the  bills  for  the  beef.  At  that  time  Tate  was  solvent, 
and  the  defendant  could  have  recovered  from  him  what  had  been 
erroneously  allowed  him  in  the  account.  There  is  a  long  series 
of  cases  which  estabb'sh  that  if  a  person  deals  with  an  agent  in 
such  a  way,  either  by  giving  him  unreasonable  credit^  or  otherwise, 
as  to  deceive  the  principal  and  alter  the  relative  position  of  the 
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1882        parties,  the  principal  is  discharged :  Irvine  y.  Watson  (1)  ;  Heald 
Davison     V.  Kenworthy  (2)  ;  Armstrong  v.  StoTces  (3)  ;  8my(k  v.  Anderson  (4) ; 
Donaldson.  •%*'*^  ^-  Suwercropp  (5) ;  Smethurst  v.  Mitchell  (6) ;  Leake  on 
Contracts  (2nd  ed.),  p.  503. 

Jessel,  M.B.  In  the  present  case  an  appeal  has  been  brought 
from  the  judgment  of  Mr.  Justice  Matbew  at  the  trial  of  the 
action  at  Newcastle.  The  action  was  brought  by  a  creditor 
against  the  defendant,  who  was  part-owner  of  two  ships,  for  the 
price  of  oertain  tons  of  beef  supplied  to  C.  Tate,  who  was  co-owner 
and  ship's  husband.  The  invoices  were  in  what  we  are  told  is  the 
usual  form  in  small  transactions  of.  this  nature  (with  which  I  am 
not  so  familiar  as  with  larger  transactions),  namely,  **  to  the  ship 
and  to  C.  Tate/'  That  being  so,  the  meat  was  supplied  for  the 
use  of  the  two  ships  between  the  months  of  April  and  September, 
1877.  Tate  did  not  pay  the  creditor,  but  in  December,  1877,  he 
rendered  an  account  to  the  owners  of  both  the  ships,  in  which  he 
charged  them  with  the  meat  so  supplied. 

It  is  not  suggested  by  the  defendant  that  at  this  time  an 
unreasonable  credit  had  been  given  to  Tate ;  therefore  the  allow- 
ance of  the  payment  to  him  on  account  was  not  made  through 
any  misrepresentation  on  the  part  of  the  creditor,  but  simply  on 
the  representation  by  the  ship's  husband  that  he  had  paid  the 
creditor.  The  co-owner  settled  the  account  on  the  faith  of  this 
representation  without  calling  for  the  vouchers  which  he  was 
entitled  to  call  for.  No  doubt  in  many  cases  principals  may 
reasonably  rely  on  the  honour  of  their  agent?,  and  may  not 
require  vouchers :  but  when  they  come  into  a  Court  of  law  and 
seek  to  excuse  themselves  from  liability,  and  it  turns  out  that 
they  have  not  required  the  production  of  vouchers,  they  must 
expect  the  Court  to  deal  strictly  with  them.  In  the  present  case 
the  defendant  was  not  only  co^wner  of  the  ship,  but  co-adven- 
turer with  Tate.  They  were  therefore  strictly  partners,  and  the 
beef  was  supplied  for  partnership  purposes.  Therefore  the  de- 
fendant was  liable  to  the  butcher  for  it ;  and  is  still  liable  to 

(1)  5  Q.  B.  D.  102.  (4)  7  C.  B.  2L 

(2)  10  Ex.  739.  (5)  1  Camp.  109. 

(3)  Law  Rep.  7  Q.  B.  698.  (6)  28  L.  J.  (Q.B.)  241. 
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his  executor.     Then  what  is  his  defeDce  ?    Although  he  settled        1882 
his  accounts  with  Tate  in  1877,  yet  he  says,  "I  was  injured  "d^^^^" 
by  you,  the  creditor,  giviug  Tate  credit ;  for  two  years  after  the  •• 

first  settlement  I  settled  some  other  account  with  him,  and 
I  should  not  have  settled  that  other  account  without  deducting 
the  amount  which  I  allowed  him  on  the  former  account,  if  I  had 
known  that  you  had  not  been  paid.  Your  giving  him  credit  led 
me  to  believe  that  he  had  paid  you,  and  therefore  I  did  not 
require  him  to  repay  it  which  I  should  otherwise  have  done.  He 
was  then  solvent,  and  I  lost  my  opportunity.  Therefore,  though 
I  am  liable  at  law,  I  have  this  equitable  defence  that  you  gave 
Tate  unreasonable  credit  without  telling  me,  and  you  have  elected 
to  take  him  as  your  sole  debtor,  and  you  cannot  now  sue  me." 

The  question  is,  is  this  good  law  ?  What  is  the  principle  on 
which  it  proceeds  ?  No  doubt  there  is  a  well-kuown  principle  of 
equity  which  has  been  long  acted  on,  sometimes  by  the  Ciourts  of 
Equity  and  sometimes  by  the  Courts  of  Common  Law,  for  the 
equity  is  the  same  in  both  Courts,  that  if  the  defendant  has  been 
misled  by  the  plaintiff,  either  by  his  words  or  by  his  conduct,  to 
believe  that  which  is  not  true,  so  that  his  position  is  altered,  the 
plaintiff  cannot  be  heard  to  deny  the  truth  of  what  he  has  thus  led 
the  defendant  to  believe.  This  is  well  laid  down  in  Irvine  v.  Wat- 
son.  (1)  In  that  case  the  defendants  had  paid  the  broker  and  the 
question  was  whether  that  discharged  their  liability  to  the  plain- 
tiffs. Bramwell,  L.J.,  says  (2) :  '*  I  think  it  is  impossible  to  say 
that  it  discharged  them,  unless  they  were  misled  by  some  conduct 
of  the  plamtiffs  into  the  belief  that  the  broker  had  already  settled 
with  the  plaintiffs  and  made  such  payment  in  consequence  of  such 
belief."  Now,  assuming  that  there  is  no  distinction  in  this 
respect  between  a  partnership  and  a  case  of  principal  and  agent, 
that  observation  applies  exactly  to  this  case.  The  payment  which 
the  defendant  made  was  not  made  in  consequence  of  being  misled 
by  the  plaintiE  The  mere  fact  that  by  the  conduct  of  the  plain- 
tiff he  lost  the  opportunity  of  getting  the  money  back,  is  not 
sufficient  Then  Baggallay,  L.J.,  speaking  of  Parke,  B.'s  observa- 
tions in  Heald  t.  Kenworthy  (8),  says  (4)  :  ''  He  sought  to  limit 

(1)  6  Q.  B.  D.  414.  (3)  10  Ex.  739. 

(2)  5  Q.  B.  D.  416.  (4)  5  Q.  B.  D.418. 
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1882  ihe  qualification  of  the  general  rule  to  eases  in  which  the  seller 
Dayuon  i)y  some  conduct  has  misled  the  buyer  into  believing  that  a 
DoHi^BON.  settlement  has  been  made  with  the  agent.  And  if  that  limitation 
is  correct,  I  am  of  opinion  that  there  is  no  such  payment  as  could 
discharge  the  defendants."  And  Brett,  L.J.,  says  (1):  "And 
Parke,  B.,  after  citing  the  dictum  of  Bayley,  J.,  to  the  effect  that 
the  seller  cannot  sue  the 'principal  if  the  state  of  the  accounts 
between  the  principal  and  the  agent  would  make  it  inequitable 
that  he  should  do  so,  proceeds  to  ask  what  equity  there  can  be, 
unless  it  is  something  arising  out  of  the  conduct  of  the  seller, 
something  to  induce  the  defendant  to  believe  that  a  settlement 
has  already  been  made  with  the  agent."  And  then  referring  to 
Armstronff  v.  Stokes  (2),  he  says,  *'  Probably  this  decision  means 
this,  that  when  the  seller  deals  with  the  agent  as  sole  principal 
and  the  nature  of  the  agent's  business  is  such  that  the  buyer 
ought  to  believe  that  the  seller  has  so  dealt,  in  such  a  case  it 
would  be  unjust  to  allow  the  seller  to  recover  from  the  principal 
after  he  paid  the  agent."  All  the  judges  agreed  in  laying  down 
that,  where  the  seller  knows  that  there  is  a  principal  behind 
the  person  with  whom  he  is  dealing,  he  must  be  shewn  to  have 
himself  done  something  which  raises  an  equity  against  him,  other- 
wise the  principal  is  not  discharged;  though  I  am  far  from 
saying  that  there  may  not  be  special  cases  in  which  mere  delay 
on  the  part  of  the  plaintiff  would  be  held  to  be  sufficiently  mis- 
leading conduct ;  it  may  amount  to  a  representation  that  he  has 
been  paid.  The  case  of  Smethurst  v  Mitchdl  (3)  is  an  authority 
that  where  the  goods  are  not  to  be  delivered  till  the  account  is 
paid  and  yet  the  goods  are  delivered,  whether  the  seller  takes  a 
bill  of  exchange  or  not,  the  seller  cannot  afterwards  come  upon 
the  principal.  The  conduct  of  the  seller  would  be  treated  as 
evidence  of  payment — it  would  be  conduct  which  would  naturally 
lead  men  of  business  to  believe  that  the  money  had  been  paid. 
In  that  case,  Hill,  J.,  says,  *^  A  question  may  arise  in  such  a  case 
whether  a  vendor  selling  to  a  person  whom  he  knows  to  be  acting 
as  the  agent  of  an  undisclosed  principal  is  not  bound  to  make 
inquiries,  and  may  not  be  debarred  from  proceeding  against  the 

(1)  5  Q.  B.  D.  420.  (2)  Law  Eep.  7  Q.  B.  698. 

(3)  28  L.  J.  (Q.B.)  246. 
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principal,  if  there  has  been  any  alteration  in  the  account  between       1882 
the  principal  and  agent  to  the  prejudice  of  the  former  at  any     dayuoh 
time  after  the  day  of  payment  has  arriyed."    Both  in  that  case  donalmox. 
and  in  Esald  v.  Kemoorthy  (1),  it  is  said  that  there  must  be  a    j^^^J^^ 
•change  of  position  between  the  principal  and  agent  caused  by  the 
<*onduot  of  the  seller.    In  the  present  case,  it  is  clear  that  the  pay- 
ment of  Tate  on  account,  in  1877,  was  not  caused  by  any  dealing 
of  the  plaintiff  with  Tate.    What  occurred  afterwardsdid  not  affect 
him  at  alL    The  principal  cannot  be  heard  to  say  that  the  subse- 
quent conduct  of  the  plaintiff  induced  him  not  to  sue  the  agent 
for  repayment  of  the  money.    Independently  of  the  settlement 
of  accounts  there  is  no  evidence  that  the  mere  abstaining  from 
pressing  the  agent  is  an  injury  to  the  principal.    A  debtor  must 
find  out  his  creditor  and  go  and  pay  him.    When  a  person  is 
supplied  with  goods  it  is  his  duty  to  see  that  the  seller  is  paid. 

There  is  no  proof  of  the  allegation  of  the  defendant  that  by 
reason  of  the  course  of  trade  in  the  case  of  a  ship's  husband,  the 
giving  credit  to  the  ship's  husband  affords  sufficient  evidence  of 
-an  election  by  the  creditor  to  discharge  the  principal  debtor. 
There  is  no  authority  for  such  a  proposition,  nor  is  it  within  the 
equitable  principle.  Partners  ought  not  to  settle  with  their  co- 
partners without  satisfying  themselves  that  the  payments  have 
been,  actually  made.  The  decision  appealed  from  must  be  reversed 
and  judgment  entered  for  the  plaintiff. 

LiKDLET,  L.J.  I  am  of  the  same  opinion.  The  question  in 
1;his  case  cannot  be  decided  without  having  regard  to  the  special 
facts  which  are  in  evidence.  The  action  is  brought  for  goods 
supplied  to  Tate  for  the  use  of  two  ships.  These  ships  were 
owned  by  several  owners,  of  whom  the  defendant  was  one,  and 
Tate  had  an  interest  in  them ;  and  he  was  also  joined  with  the 
owners  in  a  joint  adventure  for  which  the  ship  was  being  pre- 
pared. So  that  Tate  and  the  other  owners  were  not  only 
co-owners  of  the  ships,  but  also  co-partners.  If  so,  they  were 
jointly  responsible  with  Tate.  The  plaintiff  was  in  a  better 
position  than  he  would  have  been  if  he  had  only  the  option  to 
«ue  either  the  agent  or  the  undisclosed  principal.    The  agent 

(1)  10  Ex.  739. 
Vou  IX.  2  X  2 
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1882  and  the  principal  were  in  this  case  partners,  and  the  plaintiff 
Datkon  could  sue  them  both  jointly.  How  has  the  defendant  got  rid  of 
Donaldson.  ^^  j^^^  liability  ?  His  defence  is  that  he  settled  with  Tate  in 
Liiko^L^.  ^^^"^  ^^^  *^®  payment  of  the  money  to  the  plaintiff  in  the  account 
between  Tate  and  the  co-owners.  But  the  defendant  was  not 
induced  to  settle  with  Tate  in  1877  by  the  delay  of  the  plaintiff* 
That  is  the  vice  of  the  defence.  The  way  they  put  it  is  this.  They 
say  *^  We  should  in  Tate's  lifetime  have  re-adjusted  our  accounts 
with  him,  and  instead  of  that  we  have  had  other  transactions  with 
him  on  the  faith  of  his  having  paid  the  plaintiff,  and  have  settled 
another  account  with  him  in  1879  on  that  basis."  But  is  that  a 
defence  ?  It  is  disproved  by  the  whole  facts.  There  is  nothing 
to  shew  that  the  defendant  has  been  so  misled  as  to  disentitle  the 
plaintiff  from  suing  him.  There  is  no  evidence  that  the  plaintiff 
knew  anything  about  the  settlement,  or  that  by  his  conduct  he 
induced  them  to  make  it.  We  should  be  going  too  far  in  sayiog 
that  there  was  any  such  personal  equity  as  precluded  the  plaintiff 
from  suing  the  defendant  I  do  not  say  that  mere  delay  may  not 
be  sufficient,  under  certain  circumstances,  to  create  such  a  personal 
equity.  But  there  are  no  such  special  circumstances  here. 

BowBN,  L.J.  I  am  of  the  same  opinion.  The  goods  were 
supplied  to  Tate  as  ship's  husband.  Prima  facie,  therefore,  the 
defendant,  who  was  a  partner  in  the  adventure,  is  liable  jointly 
with  the  other  partners.  The  defendant  has  to  get  rid  of  tlui 
liability.  He  endeavours  to  prove  that  he  and  the  other  co-owners 
settled  an  account  with  Tate,  and  that  they  were  induced  to  do  so 
by  the  conduct  of  the  plaintiff,  which  led  them  to  believe  that  he 
had  been  paid  by  Tate.  The  settlement  of  the  account  between 
Tate  and  the  co-owners  was  in  1877,  and  the  sole  ground  on  which 
the  defendant  relied  at  the  trial  was  that  this  settlement  of  1877 
had  been  induced  by  the  belief  that  the  account  had  been  settled 
between  Tate  and  the  plaintiff.  But  there  had  been  no  delay  on 
the  part  of  the  plaintiff  which  could  make  them  suppose  that  he 
had  settled  the  debt.  It  is  true  that  Tate  represented  to  the 
co-owners  that  he  had,  but  it  was  Tate's  representation,  not  the 
delay  of  the  plaintiff,  which  led  to  the  settlement  The  judge  at 
the  trial  decided  the  case  on  this  ground,  that  Tate  was  the  person 
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to  whom  the  plaintiff  gaye  credit  and  that  the  defendant  believed        1882 
that  credit  had  been  given  to  Tate,  and  that  Tate  had  settled     dayuon 
with  the  plaintiff.    Now,  on  the  appeal,  the  defendant  contends  Doxi^^K. 
that  the  judgment  may  be  supported  on  a  different  ground,    ^^^ — ^^ 
namely,  that  the  delay  which  took  place  after  the  settlement  of 
accounts  between  Tate  and  the  defendant  changed  their  relative 
position  to  the  injury  of  the  defendant.    This  was  not  the  ground 
on  which  the  judge  proceeded.     But  taking  this  new  ground, 
there  was  a  joint  liability  from  which  the  defendant  has  to  dis- 
charge himseljL    I  do  not  say  that  in  very  special  circumstances 
mere  delay  may  not  amount  to  misrepresentation:  it  may  be 
conduct  misleading  the  defendant.    But  that  can  only  be  when 
there  is  something  in  the  original  contract,  or  in  the  conduct  of 
the  parties,  which  renders  the  delay  misleading.    The  creditor  is 
not  obliged  to  apply  to  all  his  debtors  if  he  can  get  payment 
from  one  of  them.    This  is  the  doctrine  laid  down  in  Heald  y. 
Kenivarthy  (1),  and  sanctioned  by  the  Oourt  in  Irvine  y.  Waison  (2), 
and  is  consistent  with  Lord  EUenborough's  judgment  in  Kymer  v. 
JSuweroropp.  (8) 

I  think  that  the  plaintiff  must  succeed,  on  the  ground  that 
there  was  no  misleading  conduct:  whether,  if  there  had  been, 
and  the  defendant  had  been  induced  thereby  to  alter  his  position, 
he  could  have  been  discharged  from  his  liability  I  prefer  to  give 
no  opinion.    The  judgment  will  be  reversed. 

Solicitors  for  plaintiff:  Hopujood  db  Sans,  for  £•  Purvis  dt  Co., 
South  Skidds. 

Solicitor  for  defendant:  H.  C.  Coate,  for  JEC  Adamsan^  South 
Shields. 

(1)  10  Ex.  739.  (2)  5  Q.  R  D.  102. 

(3)  1  Campb.  109. 

M.  \V. 
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1882  [IN  THE  COURT  OF  APPEAL.] 
June  20. 
ALLUM  AND  Akotbxb  v.  DICKINSON. 


Landlord  and  Tenantr—Oovenant  to  pay  BcUes^Paving  Bate—^  Bates  charged 
upon  the  PremUes  or  on  the  Occupier  mi  raped  thereqf^^^Metropollie 
Managemeni  AcU^lS  A 19  Viet,  c  120»  s.  105—26  A  26  Viet.  e.  102,  e.  96— 
Practice^Appecd — Speoial  Caee — Appeal  hy  Party  not  appearing  at 
hearing^ 

The  lessee  of  a  hooae  in  a  new  street  within  the  metropolitan  district  fcnr  seven, 
fourteen,  or  twenty-one  years,  covenanted  with  his  lessor  to  pay  all  rates  and 
assessments  taxed,  rated,  charged,  assessed,  or  imposed  upon  the  dendsed  pre- 
mises, or  upon  or  payable  by,  the  occupier  or  tenant  in  respect  thereof:— 

Hdd^  that  the  proportion  of  the  expense  of  paving  the  new  street  assessed  upon 
the  demised  house  under  25  A;  26  Vict.  o.  102,  s.  96  was  not  a  rate  payable  by 
the  tenant  under  this  covenant. 

Whether  a  party  to  a  special  case  who  does  not  appear  at  the  hearing  before  the 
Divifflonal  Court  can  appeal  from  the  judgment,  qumre. 

ApbraJa  firom  the  judgment  of  a  Divisional  Court  of  the  Queen's 
Bench  Division  on  a  special  case. 

(xeorge  Hearn,  who  was  the  lessee  of  a  long  term  of  years  under 
a  building  lease  of  certain  houses  in  Highbury  New  Park,  Islington, 
by  an  indenture  dated  the  11th  of  December,  1872,  demised  one 
of  them  to  the  defendant^  Eenrick  Dickinson,  at  a  rack  rent^  for  a 
term  of  seven,  fourteen,  or  twenty-one  years  at  the  lessee's  option. 
The  following  covenant  was  contained  in  the  indenture :  ^  That 
the  lessee  will  at  all  times  during  the  said  term  pay  the  said 
yearly  rent  at  the  times  and  in  manner  aforesaid,  and  also  will 
pay  the  sewers  and  main  drainage  rates,  tithe  rent  charges,  board 
of  health,  metropolitan,  and  other  district  rates  and  assessments 
which,  whether  parliamentary,  parochial,  or  otherwise,  now  are  or 
at  any  time  during  the  said  term  shall  be,  taxed,  rated,  charged, 
assessed,  or  imposed  upon  the  said  demised  premises  or  any  part 
thereof,  or  upon  or  payable  by  the  occupier  or  tenant  in  respect 
thereof  (except  the  property  or  income  tax)." 

Highbury  New  Park,  the  street  in  which  the  house  was  sitoate, 
was  a  new  street^  and  in  1880  and  1881  the  vestry  of  St.  Mary, 
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Idington,  under  the  poweis  of  the  Metropolis  MaDagement  Acts,       1882 
payed  it»  and  resolved  that  the  expenses  of  so  doing  should  be      alltjm 
apportioned  between  the  several  owners  of  the  houses  and  land   dioi^n. 
adjoining  the  new  street. 

The  proportion  of  the  expenses  apportioned  to  the  defendant's 
house  was  78/.  8s.  Sd.,  which  sum  the  plaintiflTs,  who  were  the 
executors  of  O.  Heam,  paid,  as  they  were  required  to  do,  to  the 
vestry  derk  of  the  parish. 

The  plaintifEs  then  demanded  repayment  of  the  sum  from  the 
defendant  under  the  terms  of  his  covenant,  and  a  special  case  was 
settled  to  take  the  opinion  of  the  Court  upon  the  question  whether 
the  plaintifib  were  entitled  to  recover  the  said  sum  of  7821  8$.  8d. 
from  the  defendant. 

When  the  special  case  was  called  on  before  the  Divisional  Court, 
consisting  of  Hathew,  J.,  and  Cave,  J.,  the  plainti£b  did  not  appear, 
in  consequence  of  some  mistake  or  iDadvertence  on  the  part  of  their 
solicitors.  The  Court,  however,  read  the  special  case,  and  having 
heard  the  counsel  for  the  defendant,  gave  judgment  in  fietyour  of  the 
defendant  in  the  absence  of  the  plaintiffs. 

The  plaintift  appealed  from  this  decision. 

B.  T.  Beid,  for  the  plaintiffs. 

[Jessel,  M.B.  Can  we  entertain  the  appeal  in  this  case? 
In  an  ordinary  case,  if  the  plaintiff  does  not  appear  and  lets 
judgment  be  taken  against  him  by  default,  he  cannot  appeal. 
If  there  has  been  a  mistake  he  must  apply  to  the  Court  of 
first  instance  to  have  the  case  restored  and  reheard :  WdUcer  y. 
Bidden.  (1)] 

A  special  case  is  on  a  different  footing  from  an  action.  The 
facts  are  all  agreed  on  and  the  Court  has  the  same  materials  on 
which  to  decide  as  if  all  the  parties  were  present  In  this  case 
the  judges  read  and  considered  the  special  case. 

[The  counsel  for  the  defendant  said  that  they  had  no  objection 
to  the  appeal  being  heard. 

JsssEL,  MJS.  Then  we  will  hear  the  appeal,  but  it  must  not 
be  drawn  into  a  precedent  as  to  the  practice  in  special  cases.] 

The  question  mainly  turns  upon  the  construction  of  the  105th 

(1)  5  Q.  B.  D.  267, 
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section  of  the  Metropolis  Management  Act,  1855  (1),  and  the 
96th  section  of  the  Metropolis  Management  Act,  1862.  (2) 

The  effect  of  these  sections  is  that  although  the  payment  is 
charged  npon  the  owner  ultimately,  it  is  also  charged  and  imposed 
upon  the  occupier,  for  power  is  given  to  recover  it  against  him. 
Although  by  the  Act  the  sum  paid  by  the  occupier  may  be 
deducted  by  him  from  his  rent^  that  is  only  in  the  absence  of  ex* 
press  contract.  It  is  in  the  power  of  the  parties  to  negative  this 
right  and  throw  the  burden  entirely  on  the  occupier. 

But  the  covenant  contains  also  the  words  ^charged,  assessed,  or 
imposed  upon  the  premises."  This  rate  has  certainly  been  assessed 
upon  the  premises,  and  it  may  also  be  said  to  be  charged  on  them, 
for  it  can  be  made  a  charge  on  them  by  the  local  authority  if  the 
owner  does  not  pay  it :  HarQey  v.  Hudson  (3) ;  Budd  v.  Marshall.  (4) 


(1)  18  &  19  Vict.  c.  120, 8. 105.  In 
case  the  owners  of  the  hooees  forming 
the  greater  part  of  any  new  street  laid 
out  or  made  or  hereafter  to  be  laid  out 
or  made,  which  is  not  paved  to  the 
satisfiiction  of  the  vestry  or  district 
board  of  the  parish  in  which  such  street 
is  situate,  be  desirous  of  having  the 
same  paved  as  hereinafter  mentioDed, 
or  if  such  vestry  or  board  deem  it 
necessary  or  expedient  that  the  same 
shall  be  so  paved,  then  and  in  either  of 
such  cases  such  vestry  or  board  shall 
make  and  effectually  pave  the  same 
either  through  the  entire  width  of  the 
carriageway  and  footpaths  thereof,  or 
■any  part  of  such  breadth,  and  from 
time  to  time  keep  such  pavement  in 
good  and  sufficient  repair;  and  the 
owners  of  the  houses  forming  such 
street  shall  on  demand  pay  to  such 
vestry  or  board  the  amount  of  the 
■actual  expenses  of  providing  and  lay- 
ing such  pavement  (such  amount  to  be 
determined  by  the  surveyor  for  the 
time  being  of  the  vestry  or  board). 

(2)  25  &  26  Vict  c.  102,  s,  96.  It 
shall  be  lawful  for  any  vestry  or  dis- 
trict board,  at  their  discretion,  to  re- 
quire the  payment  of  any  costs  or  ex- 


penses which  the  owner  of  any  premises 
may  be  liable  to  pay  under  the  said 
recited  Act  (18  &  19  Vict,  a  120), 
or  this  Act  either  from  the  owner  or 
from  any  person  who  then  or  at  any 
time  thereafter  occupies  such  premises, 
and  such  owner  or  occupier  shall  be 
liable  to  pay  the  same,  and  the  same 
shall  be  received  in  manner  authorized 
by  the  recited  Act  and  this  Act ;  and 
the  owner  shall  allow  such  occupier  to 
deduct  the  sum  of  money  which  he  so 
pays  out  of  the  rent  from  time  to  time 
becomlDg  due  in  resf-ect  of  the  said  pre- 
mises as  if  the  same  had  been  actually 
paid  to  such  owner  as  part  of  such  rent 
•  •  .  .  Provided  always  that  nothing 
herein  contained  shall  be  taken  to 
affect  any  contract  made  or  to  be  made 
between  any  owner  and  occupier  of  any 
house,  building,  or  other  property, 
whereof  it  is  or  may  be  agreed  that  the 
occupier  shall  pay  or  discharge  aU  rates, 
dues,  and  sums  of  money  payable  in 
respect  of  such  house,  building,  or  other 
property,  or  to  affect  any  contract 
whatever  between  landlord  and  tenant. 

(3)  4  C.  P.  D.  367. 

(4)  5  C.  P.  D.  481. 
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F.  0.  Crump,  and  K  F.  Manisty,  for  the  defendant^  the  tenant,       1882 
were  not  called  on.  Allum 

V. 

Jksskl,  M.R.  I  am  of  opinion  that  the  judgment  of  the  ^^ckiksos. 
Divisional  Court  was  right.  I  must  say  that  in  the  circum- 
stances of  the  case  I  should  have  thought  it  was  not  likely  that 
it  was  intended  that  this  rate  should  be  made  payable  by  the 
tenant.  The  lease  was  at  a  rack  rent  for  seven,  fourteen,  or 
twenty-one  years,  and  the  charge  in  question  was  for  making  a  new 
street,  which  was  a  charge  naturally  payable  by  the  owner.  The 
tenant  is  not  usually  made  liable  to  any  charges  for  the  perma- 
nent improvement  of  the  property.  But  this  is  not  conclusive. 
Then  there  is  another  circumstance  in  favour  of  the  tenant.  The 
other  charges  mentioned  in  the  covenant  are  annual  charges ;  but 
this  is  a  payment  which  is  to  be  made  once  for  all,  and  is  not 
therefore  similar  to  the  other  payments  which  are  to  be  thrown 
on  the  tenant 

We  now  come  to  the  actual  words  of  the  covenant.  Is  this  a 
payment  which  is  ^  taxed,  rated,  charged,  assessed,  or  imposed  upon 
the  demised  premises,  or  upon  or  payable  by  the  occupiers  or 
tenant  in  respect  thereof'  ?  If  we  look  at  the  section  of  the  Act 
of  Parliament,  namely,  the  96th  section  of  25  &  26  Vict,  c  102, 
it  is  certainly  not  charged  or  imposed  on  the  premises.  It  is  im- 
posed on  the  owner  in  respect  of  the  premises.  It  is  a  personal 
demand  on  the  owner,  which  may  be  enforced  on  his  premises. 

Then  is  it  also  charged  or  imposed  upon  the  occupier?  It  is 
plain  from  the  96th  section  that  it  remained  a  charge  on  the 
owner.  It  is  originally  imposed  on  the  owner,  and  then  the 
section  says  that  it  may  be  recovered  either  from  the  owner  or 
occupier.  The  Act  requires  the  owner  to  pay  the  whole  charge, 
but  says  that  it  may  be  recovered  from  the  occupier  and  may  be 
deducted  by  him  from  the  rent  payable  to  the  owner.  Therefore 
it  is  not  a  charge  on  the  occupier;  it  is  a  charge  on  the  owner 
with  a  remedy  against  the  occupier. 

On  all  these  grounds  I  am  of  opinion  that  the  payment  is  not 
within  the  covenant,  and  that  the  appeal  must  be  dismissed. 

LiNDLBT,  L.J.  I  am  of  the  same  opinion.  It  is  plain  that 
when  the  statute  is  looked  at  the  payment  is  not  within  one  part 
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1882        of  the  covenant,  that  is,  it  is  not  charged  or  imposed  upon  the 

Allvm      premises.    But  is  it  charged  or  imposed  upon  the  oocapier  or 

DioursoK.   ^®^*"i^  i^  respect  of  the  premises  ?    I  am  of  opinion  that  that  is 

not  the  true  constraotion  of  the  section,    I  think  that  it  ia 

imposed  upon  the  landlord,  although  power  is  given  to  recover 

it  against  the  occupier. 

BoWEN,  L.J.,  concurred. 

Solicitors  for  plaintiffs :  Billing  dt  Kent, 
Solicitor  for  defendant:  W.  F.  Nokes. 

M.  W. 


July  4.  [IX  THE  COURT  OP  APPEAL.] 

EATON  AND  Akotheb  v.  WESTEBN  akd  Othkbs. 

Matter  and  Servant-^Apprentiee — Unlauiful  Cammand'-Change  of  LoealUy  of 
Busineu — Outdoor  Apprentice^^Division  of  Business. 

The  plaiDtlfir  was  bound  appreniioe  to  ike  defendants  and  their  partnen  and 
suooessors  in  business  in  the  trade  of  an  engineer ;  and  his  father  covenanted  ta 
provide  him  with  board,  lodging,  and  other  necessaries.  At  the  date  of  the  in- 
denture the  business  was  carried  on  by  the  former  defendants  in  London,  where 
also  the  father  of  the  apprentice  resided,  but  there  was  no  stipulation  in  the 
indenture  as  to  the  place  where  the  business  should  be  carried  on.  Before  the 
term  of  the  apprenticeship  expired  the  defendants*  partnership  was  dissolved  and 
two  firms  established,  one  in  London  consisting  of  two  of  the  defendants,  and  tbe 
other  at  Derby  conrasting  of  the  other  two ;  Uie  manufacturing  part  of  the  old 
business  being  carried  on  at  Derby  and  the  selling  part  in  London.  The  defen- 
dants called  on  the  plaintiff  to  attend  at  the  place  of  business  at  Derby : — 

Eeld,  that  there  was  an  implied  stipulation  that  the  oontract  was  to  be  per- 
formed at  the  place  where  the  business  was  carried  on  and  the  parties  reBided  at 
the  date  of  the  indenture ;  and  that  the  direction  to  the  apprentioe  to  go  to  Derby 
was  an  unreasonable  command  which  he  was  not  bound  to  obey. 

ffeldf  also,  that  as  the  business  was  not  carried  on  in  its  entirety  by  either  of 
the  two  new  firms,  neither  of  them  was  the  successor  of  the  original  firm  or 
entitled  to  the  services  of  the  apprentice. 

Boyce  v.  Chadton  (8  Q.  B.  D.  1)  overruled. 

By  an  indenture  of  apprenticeship,  dated  the  12th  of  January, 
1877,  and  made  between  William  Eaton,  of  Lambeth  Boad,. 
and  William  Eaton,  his  son  (the  plaintiffs),  of  the  one  part,  and 
C.  B.  Western,  J.  E.  Carfrae,  and  M.  B.  Western,  of  Victoria 
Works,  BelTedere  Boad,  Lambeth,  mechanical  engineers,  co*part- 
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ners  (the  defendants),  of  the  other  part,  William  Eaton  (the  son),  19S2 
with  the  consent  of  his  father,  pat  himself  apprentice  to  the  de-  Eaton 
fondants  and  to  the  successor  or  successors  of  them,  and  to  such  westirk. 
other  person  or  persons  as  might  from  time  to  time  carry  on  the 
business  then  carried  on  by  them,  either  in  co-partnership  with  or 
in  succession  to  them,  or  any  of  them  (all  of  whom  were  therein- 
after included  in  the  term  **  the  firm  '^  to  learn  the  art,  trade,  or 
business  of  an  engineer,  and  with  the  firm  after  the  manner  of  an 
apprentice  to  serye  from  the  8th  of  August,  1876,  until  the  foil 
term  of  six  years.  The  indenture  contained  the  usual  coyenants 
by  the  apprentice  to  serye  his  masters  faithfully  and  obey  their 
lawful  commands,  and  not  to  absent  himself  from  their  senrice 
unlawfully.  And  W.  Eaton  (the  father)  coyenanted  with  the  firm 
that  he  would  at  all  times  during  the  said  term  proyide  his  said 
son  with  suitable  board,  lodging,  washing,  and  clothes,  and  all 
other  necessaries.  And  the  defendants  coyenanted  with  the 
apprentice  and  his  father  that  the  firm  would  teach,  or  cause  to 
be  taught,  the  said  apprentice  in  the  said  trade  or  business  in  such 
manner  as  was  usual  in  such  case,  and  to  pay  him  a  certain 
weekly  sum  for  wages,  ranging  from  5s.  per  week  in  the  first  year 
to  15s.  per  week  for  the  last  year  of  the  said  term. 

There  was  no  stipulation  in  the  indenture  as  to  carrying  on  the 
trade  at  any  particular  place. 

By  an  indenture,  dated  the  30th  of  June,  1879,  and  made 
between  the  defendant  C.  B.  Western,  of  the  first  part,  the  defend* 
ant  J.  A.  Carfrae,  of  the  second  part,  the  defendant  M.  B.  Western, 
of  the  third  part,  and  F.  J.  Odling,  of  the  fourth  part,  it  was 
agreed  that  the  partnership  between  the  defendants  should  be 
dissolyed,  and  that  two  firms  should  be  formed,  namely,  the 
Derby  firm,  to  consist  of  C.  B.  Western  and  F.  J.  Odling,  which 
was  to  take  a  piece  of  land  at  Derby  and  erect  a  fiftctory  thereon, 
and  carry  on  the  basiness  of  mechanical  engineers  there,  and  the 
London  firm,  to  consist  of  J.  N.  Carlrae  and  M.  B.  Westerp,  which 
was  take  oyer  a  lease  of  certain  railway  arches  in  Belyedere 
Boad,  and  carry  on  the  business  of  meohanical  engineers  there. 
It  was  further  agreed  that  the  good  wiU  of  the  present  firm  should 
belong  equally  to  the  Derby  firm  and  the  London  firm ;  that  the 
London  firm  should  haye  the  exclusiye  agency  tot  the  sale  in 
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1882  certain  named  parts  of  England  of  the  manufactures  of  the  Derby 
Eaton  firm,  included  in  certain  specified  classes,  and  the  London  firm 
Weotebn  ^^^  prohibited  from  selling  machines  of  such  specified  classes 
except  of  the  manufacture  of  the  Derby  firm  without  their  con- 
sent ;  and  farther,  that  after  the  30th  of  June,  1880,  the  London 
firm  should  not  be  entitled  any  longer  to  trade  under  the  old  name 
of  the  firm  ^^  Western  &  Co.,"  which  should  be  reserved  for  the 
exclusive  use  of  the  London  firm. 

On  the  18th  of  October,  1879,  the  defendants  gave  notice  to 
their  apprentices  that  on  and  after  Friday,  the  24th  of  October, 
the  &ctory  would  be  removed  to  the  new  works,  Chaddesdon  Hill, 
Derby,  and  all  apprentices  were  to  present  themselves  at  the 
works  at  Derby  on  that  day.  Every  apprentice  was  to  be  allowed 
a  free  railway  ticket  and  a  certain  sum  for  expenses  of  removal, 
and  2a.  per  week  extra  wages  during  the  remainder  of  bis  appren-> 
ticeship.  Any  apprentice  who  did  not  wish  to  remove  to  Derby 
might  have  his  indentures  cancelled,  provided  be  applied  before 
the  24th  of  October,  in  which  case  the  firm  would  give  him  four 
weeks'  wages  as  a  present. 

W.  Eaton  refused  to  go  ta  Derby,  and  on  the  4tb  of  November, 
1879,  the  defendants  refused  to  continue  him  as  their  apprentice, 
alleging  as  a  reason  his  refusal  to  go  to  work  at  Derby. 

W.  Eaton  and  his  father  then  brought  this  action  in  the 
Southwark  Oounty  Court,  claiming  50Z.  damages  from  the  defend- 
ants for  breach  of  the  covenants  in  the  indenture  of  apprentice- 
ship. 

At  the  trial  of  the  action  in  the  county  court  the  defendant, 
M.  B.  Western,  stated  in  his  evidence  that  the  firm  of  **  Western 
&  Co.''  was  dissolved  on  the  30th  of  June,  1879,  and  that  the 
manufacturing  part  of  the  business  of  the  firm  was  carried  on 
at  Derby,  and  that  the  business  carried  on  by  the  London  firm  was 
one  of  repairs  and  of  agency  for  the  Derby  firm.  Judgment  was 
given  for  the  plaintiffs  with  502.  damages. 

A  special  case  was  settled  for  the  opinion  of  the  High  Court  of 
Justice  in  which  the  above  facts  were  set  forth,  the  question  for 
the  opinion  of  the  Court  being  whether  there  had  been  any  breach 
of  the  indenture  of  apprenticeship  for  which  the  defendants  were 
liable  to  the  plaintiffs. 
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The  case  was  heard  on  the  29th  of  March,  1882,  before  the 
Divisional  Courts  consisting  of   Mathew  and  Caye,  JJ.,  who      eaton 
reversed  the  judgment  of  the  county  court  judge,  considering    ^J^^bn 
themselves  bound  by  the  authority  of  Bayce  v.  Charlton  (1),  but 
they  gave  leave  to  appeal  in  order  that  the  point  decided  in  that 
case  might  be  reviewed* 

Bibton,  for  the  plaintiffs.  There  are  two  objections  to  the  order 
which  the  defendants  gave  to  the  apprentice.  In  the  first  place 
they  had  no  right  to  require  him  to  attend  at  the  factory  at 
Derby.  Boyee  v.  Charlton  (1)  is  an  authority  against  the  plain- 
tiffs, but  this  Court  is  not  bound  by  that  decision.  The  question 
is  whether  in  the  absence  of  an  express  stipulation  as  to  the  place 
at  which  the  apprentice  is  to  attend  for  the  purpose  of  being 
taught  his  trade,  it  is  a  reasonable  command  to  require  him  to 
attend  more  than  100  miles  from  his  father's  home.  It  might  be 
different  if  the  apprentice  was  boarded  and  lodged  in  his  master's 
house,  and  formed  part  of  his  family,  but  here  the  apprentice  was 
to  be  boarded  and  lodged  by  his  father :  Brook  v.  Dawson.  (2) 

In  the  second  place  the  Derby  firm  were  not  the  successors 
of  the  original  firm  nor  was  the  business  which  was  carried 
on  at  Derby  the  same  as  the  original  business.  The  business 
was  divided,  and  the  trading  part  was  carried  on  in  London, 
and  the  manufacturing  part  at  Derby.  The  apprentice  had  a 
right  to  be  taught  the  business  in  its  entirety,  and  ha  could  not 
have  this  advantage  at  either  of  the  two  places.  The  altered 
state  of  circumstances  was  not  in  the  coutemplation  of  the 
apprentice  or  his  father  when  they  executed  the  indenture,  and 
they  are  no  longer  bound  by  their  covenants :  Baily  v.  De  Orea^ 
pigny  (3) ;  Netoby  v.  Sharpe.  (4) 

Vemey  (Charles,  Q.C7.,  with  him),  for  the  defendants.  With 
respect  to  the  first  point,  all  the  arguments  now  urged  were  con- 
sidered by  the  judges  in  Boyce  v.  Charlton  (1),  and  were  held  to 
be  untenable.  If  the  balance  of  convenience  and  inconvenience 
be  considered  the  convenience  is  in  favour  of  the  construction 
which  the  defendants  put  upon  the  covenant.    An  apprentice 

(1)  8  Q.  B.  D.  1.  (3)  Law  Rep.  4  Q.  B.  180. 

(2)  20  L.  T.  611.  (4)  8  Ch.  D.  39. 
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i«62  must  be  taught  practically,  and  it  is  reasonable  that  he  should 
Baton  be  required  to  attend  wherever  the  factory  is.  Coventry  v. 
We^kbn.  ^^'^^^  (1)  ^  an  authority  that  a  master  may  send  his  apprentice 
to  a  different  part  of  England.  It  is  not  correct  to  say  that  the 
present  state  of  circumstances  was  not  in  the  contemplation  of  the 
parties  at  the  time  of  the  contract  The  apprentice  was  bound 
not  only  to  senre  the  original  firm  but  their  successors.  The 
words  of  the  covenant  pointed  to  a  change  in  the  firm.  Practi- 
cally speaking,  the  business  is  not  divided,  for  all  the  manufac- 
turing part,  which  the  apprentice  had  to  be  taught,  is  carried  on 
at  Derby,  where  he  was  told  to  attend. 

Jessel,  M.B.  In  form  this  is  an  appeal  from  the  judgment  of 
the  Divisional  Court,  consisting  of  Mathew  and  Cave,  JJ.,  but  in 
fact,  from  the  decision  in  Boyce  v.  OharlUm.  (2)  The  judges  felt 
themselves  bound  by  the  decision  in  that  case,  and  therefore  gave 
leave  for  this  appeal,  in  order  that  the  decision  in  Boyee  v,  Charl- 
ton (2)  might  be  reviewed.  I  must  say  I  think  that  case  was  not 
rightly  decided,  and  we  decide  the  present  case  on  the  first  point 
with  the  understanding  that  in  effect  it  overrules  Boyee  v. 
Charlton.  (2)  In  that  case  the  parties  were  living  at  Mansfield, 
where  the  indentures  were  executed,  and  the  appellant  removed 
from  Mansfield  and  went  to  become  the  managing  director  of  a 
house  of  business  at  Leicester,  and  wanted  the  apprentice  to  follow 
him  there.  The  objection  made  was  that  this  was  not  within  the 
contemplation  of  the  parties  when  the  indentures  were  executed. 
The  mother  of  the  apprentice  had  to  provide  him  with  board  and 
lodging,  and  was  it  to  be  supposed  that  she  intended  to  do  this 
everywhere?  It  merely  was  meant  to  be  within  a  reasonable 
distance  of  her  own.  residence.  It  is  a  reasonable  construction  of 
the  covenant  that  the  master  was  not  to  require  the  apprentice  to 
live  at  another  part  of  England. 

The  masters  in  the  present  case  carried  on  the  business  at 
Lambeth.  The  father  also  lived  at  Lambeth,  and  covenanted 
that  he  would  at  all  times  during  the  term  of  the  apprenticeship, 
provide  his  son  with  suitable  board,  lodging,  washing,  and  clothes, 
and  all  other  necessaries.  It  is  plain  that  it  means  that  the  father 

(1)  Brownl.  67.  (2)  8  Q.  B.  D.  1. 
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shall  keep  and  maintain  hiB  son  within  a  reasonable  distance  of       ^882 
Lambeth,  where  he  lives.    Then  the  firm  removes  to  Derby,      eatom 
Can  it  be  expected  that  the  father  should  find  his  son  lodging  and    wnTiBv. 
board  at  Derby?    Therefore,  I  think  it  was  not  a  reasonable 
command  of  the  masters  that  the  apprentice  shonld  follow  them 
to  Derby. 

Bot  there  is  another  point  in  the  case.  The  covenant  in  the 
indentures  is  that  the  apprentice  shonld  serve  ^  the  firm/'  which 
was  defined  to  be  the  defendants  and  the  successor  or  successors 
of  them,  and  such  other  persons  as  might  from  time  to  time  carry 
on  the  business  then  carried  on  by  them  either  in  copartnership 
with  or  in  succession  to  them  or  any  of  them.  But  the  firm  was 
dissolved  and  split  into  two  firms,  one  carrying  on  business  in 
London  and  the  other  at  Derby.  The  Derby  firm  carried  on 
the  manufacturing  part  of  the  business  and  the  London  firm  the 
repairing  and  agency  part  of  the  business.  Neither  firm  can  be 
said  to  carry  on  the  business  which  was  carried  on  at  Lambeth  at 
the  date  of  the  indenture.  It  is  impossible  to  say  that  the  busi- 
ness carried  on  by  either  firm  comes  within  the  words  ''now 
carried  on  by  them."  This  point  also  must  be  determined  in 
favour  of  the  plaintifls. 

Sib  James  HAKHEy.  I  am  of  the  same  opinion.  The  question 
arises  in  this  form,  whether  it  was  a  reasonable  command  that 
the  apprentice  should  go  to  Derby.  The  answer  must  entirely 
depend  on  the  circumstances,  and  in  the  circumstances  of  this 
case  I  think  it  was  not  a  reasonable  command.  There  is  a  broad 
distinction  between  this  case  and  that  of  an  apprentice  taken  into 
the  house.  In  the  latter  case  I  am  inclined  to  think  that  the 
master  would  be  entitled  to  take  the  apprentice  with  him  if  he 
removed  to  another  place,  and  that  it  would  be  beyond  the  power 
of  the  apprentice  to  refuse  to  go.  But  here  the  apprentice  was 
not  in  the  house,  but  was  provided  with  board  and  lodging  by  his 
&ther.  Can  it  be  reasonable  that  he  should  be  called  on  to  go 
and  live  in  a  distant  part  of  England  under  entirely  different 
circumstances  ?    I  do  not  think  this  was  a  lawful  command. 

But  I  also  agree  with  the  Master  of  the  Bolls  that  the  business 
of  the  firm  who  gave  him  the  order  was  not  the  same  business  as 
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1882  that  to  which  he  was  apprenticed.  It  has  been  split  into  two 
Eaton  ~  parts,  neither  of  which  is  the  same  business  as  the  original  one. 
WBsraRN.  ^^^  apprentice  looked  to  the  advantage  of  being  educated  in 
a  firm  carrying  on  the  business  in  its  entirety,  and  he  is  entitled 
to  see  the  business  of  buying  and  selling  as  well  as  the  mere 
manufacturing.  But  now  that  the  business  has  been  split  into 
two  it  appears  to  me  that  neither  of  the  firms  represent  the 
original  firm,  and  is  entitled  to  command  the  seryices  of  the 
apprentice. 

LiNDLEY,  L  J.  I  am  of  the  same  opinion.  I  agree  that  the 
original  firm  is  not  represented  by  either  of  the  two  fijrms  into 
which  it  has  been  split.  Neither  of  the  two  is,  properly  speaking, 
the  successor  of  the  original  firm.  Howeyer,  the  more  important 
point  is  the  right  of  the  defendants  to  order  the  apprentice  to  go 
to  Derby.  The  authorities  on  the  subject  are  very  meagre.  In 
Coventry  y.  WiTicUU  (1)  it  was  held  that  an  apprentice  to  a  surgeon 
was  not  obliged  to  go  to  the  West  Indies  at  the  command  of  his 
master,  but  that  he  might  be  sent  to  any  part  of  England.  It 
appears  in  that  case  that  the  apprentice  was  part  of  the  family  of 
the  surgeon  ;  also  that  the  surgeon  did  not  himself  go  with  him 
to  the  West  Indies.  That  decision  is  intelligible.  The  apprentice 
here  is  not  part  of  the  family,  but  is  to  be  boarded  and  lodged  by 
his  father,  not  by  his  masters,  and  he  is  to  attend  daily  at  the  place 
of  business.  I  cannot  say  that  it  was  a  reasonable  and  lawful 
command  that  he  should  liye  more  than  a  hundred  miles  from 
his  father's  place  of  residence.  There  is  no  authority  adverse 
to  our  decision  except  Boyce  y.  Charlton  (2),  from  which  this  is 
in  effect  an  appeal.  I  do  not  say  that  a  remoyal  of  the  business 
to  a  small  distance  would  be  material,  but  when  the  remoyal 
necessitates  a  change  in  the  place  of  residence  of  the  apprentice 
I  think  it  is  contrary  to  the  intention  of  the  parties,  and  cannot 
be  enforced  against  the  apprentice. 

Judgment  for  the  platntiffs. 

Solicitors  for  plaintiffs :  Bordman  &  Co. 
Solicitors  for  defendants :  Western  dt  Sons. 

(1)  Brcwnl.  67.  (2)  8  Q.  B.  D.  1. 
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[IN  THE  COURT  OF  APPEAL.]  1882 

July!. 
MORGAN  V.  THOMAS.  

TFiff — "  Isnte  and  their  Heirs  " — Oi/t  over  on  Death  without  leaving  Children — 
Estate  for  Life  or  Estate  Tail. 

The  owner  of  land  devised  it  to  his  eldest  son  L.  *'  for  life,  and  after  his  decease 
to  his  lawful  issue  and  their  heirs  for  ever,  if  aoy,'*  and  "  if  he  should  die  without 
leaving  any  children  bom  in  wedlock  "  then  to  the  testator's  son  E.  and  his  hein : — 

Seldf  affirming  the  decision  of  Cave,  J.,  that  the  deviae  gave  a  life  estate  onl  j 
to  L.,  and  not  an  estate  tail. 

Appeal  from  the  judgment  of  Caye  J.  (1) 

The  action  was  brought  for  the  recoYerj  of  a  farm«hoii8e  and 
land.  The  plaintiff  was  the  heir-at-law  of  Evan  Thomas,  and 
claimed  under  a  devise  in  the  will  of  Lewis  Thomas,  the  former 
owner  of  the  premises,  dated  the  80th  of  October,  1834,  which  was 
in  the  following  terms : — 

"  I  give,  devise,  and  bequeath  to  my  eldest  son  Lewis  Thomas 
all  my  freehold  property  whatsoever  and  wheresoever  situate, 
during  his  natural  life,  and  after  his  decease  to  his  lawful  issue 
and  their  heirs  for  ever,  if  any :  if  he  shall  die  without  leaving 
any  children  bom  in  wedlock  I  give  the  said  freehold  property  to 
my  son  Evan  and  his  heirs  for  ever." 

The  testator  died  in  November,  1834,  seised  of  the  premises, 
leaving  his  sons  Lewis  and  Evan  surviving ;  and  Lewis  thereupon 
took  possession  of  the  premises. 

Lewis  died  in  January,  1881,  without  having  been  married. 
Evan  died  in  October,  1857,  intestate.  The  defendant  on  Lewis's 
death  took  possession  of  the  premises. 

The  defendant  in  his  statement  of  defence  alleged  that  Lewis 
Thomas  took  an  estate  tail  in  the  premises,  and  that  he  executed 
a  disentailing  deed  to  his  own  use,  and  afterwards  devised  the 
premises  to  the  defendant. 

The  plaintiff  demurred  to  this  statement  of  defence,  and  on  the 
hearing  of  the  demnrrer  Cave,  J.,  held  that  Lewis  Thomas  had 
only  an  estate  for  life  in  the  premises,  and  accordingly  allowed 
the  demurrer,  and  gave  judgment  for  the  plaintiff. 

The  defendant  appealed  from  this  judgment. 

(1)  8  Q.  B.  D.  575. 
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1882  Ugjohn,  for  the  defendant.    The  effect  of  the  deyise  was  to  give 

MoBOAN     an  estate  tail  to  Lewis  Thomas.    **  Issne  "  is,  prima  facie,  a  word 

Thomas.     ^^  limitation,  not  of  purchase,  and  the  words  **  and  their  heirs  " 

are  mere  words  of  surplusage.    The  subsequent  words  **  if  he  shall 

die  without  leaving  any  children  "  will  not  limit  the  meaning  of 

**  issue  "  in  the  previous  gift    The  word  *'  children  "  has  a  flexible 

meaning,  and  the  expression  means  the  same  as  if  he  shall  die 

without  issue :  Montgomerjf  v.  Montgomery  (1)  ;  Boe  v.  Orew  (2)  ; 

King  v.  Burehett  (3) ;  Frank  v.  Slovin  (4) ;  Phillips  v.  James  (5) ; 

Wright  v.  Pearson  (6) ;  Raggett  v.  Beaiy  (7) ;  Doe  v.  Simpson  (8) ; 

Baeon  v.  Coiyy  (9)  ;  Egan  v.  Morris  (10) ;  Bodd  v.  FUzgeraJdi}!) ; 

Doe  V.  WMer  (12)  ;  Lyon  v.  MUehell  (13) ;  Fearne's  Contingent 

Remainders,  ch.  i.  s.  5,  p.  26 ;  Jarman  on  Wills,  vol.  ii.  p.  405. 

Anttie  and  Mclnlyre^  for  the  plaintiff,  were  not  called  on. 

Jessel,  M.B.  The  case  has  been  argued  in  the  only  way  it 
could  have  been  argued,  namely,  that  we  are  to  disregard  the 
ordinary  rules  of  construction  with  respect  to  this  will  and,  with- 
out any  reference  to  reason,  to  hold  ourselves  bound  to  construe 
it  contrary  to  its  obvious  meaning,  having  regard  to  certain  cases 
respecting  other  wills  which  have  settled  the  law  in  such  a  way 
that  we  must  so  construe  it.  No  doubt  there  are  authorities  with 
reference  to  real  property  that  are  binding  upon  us  and  may 
have  that  effect,  and  therefore  in  stating  that  that  is  the  mode 
in  which  it  was  argued,  and  the  only  mode  in  which  it  could 
be  argued,  I  am  by  no  means  reflecting  upon  the  arguer.  First 
of  all  what  does  the  will  mean?  That  is  the  first  point  to 
be  considered,  and  we  must  look  at  the  words  very  carefully.  I 
may  say  in  passing  that  it  is  a  will  under  the  old  law.  The 
testator  gives  to  his  eldest  son  ''  all  my  freehold  property  whatso- 
ever and  wheresoever  situate  during  his  natural  life."  Now 
although  those  words  during  his  natural  life  may  be  sometimes 
disregarded,  and  have  been  disregarded  in  cases  which  come  under 

(1)  3  J.  &  Lat.  47.  .  (7)  5  Bing.  243. 

(2)  2  WUs.  322.  (8)  4  Bing.  (N.C  )  333. 

(3)  Amb,  379.  (9)  4  De  G.  &  Sm.  261. 

(4)  3  East,  548.  (10)  LI.  &  G.  temp.  Plunkett,  297. 
(6)  3  D.  J.  &  S.  72.  (11)  6  H.  L.  C.  823. 

(6)  Amb.  358.  (12)  1  B.  &  Aid.  713. 

(13)  1  Madd.  467. 
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the  role  in  Shelley^s  Case  (1),  thej  are  words  of  great  importaBce  1888 
in  oonstming  the  will  and  mnst  not  be  forgotten.  Then  the  will  Uobqan 
goes  on,  "and  after  his  decease  to  his  lawful  issae  and  their  heirs  tbokas. 
for  ever,  if  any."  The  words  **  if  any^**  of  course  refer  to  the  issue. 
Therefore  the  gift  is  not  to ''  heirs  "*  but  to  <'  issue."  '<  If  he  shall 
die  without  leayiug  any  children  born  in  wedlock,  I  giye  the  said 
freehold  property  to  my  son  Evan  and  his  heirs  for  eyer."  The 
first  obseryation  to  be  made  is  that  the  words  are  "  his  lawful 
issue  and  their  heirs  for  ever."  Now  *'  their  heirs  for  ever/'  are 
technical  words  of  limitation  in  use  at  the  time  for  describing  an 
estate  in  fee,  therefore,  prim&  faoie,  the  e£fect  of  the  gift  to  the 
issue  and  their  heirs  for  ever  is  to  give  the  issue  an  estate  in  fee. 
The  words  are  "their  heirs,"  therefore  "lawful  issue"  is  used 
in  the  plural.  It  is  obvious  on  reading  the  will  that  the  testator 
thought  they  took  together ;  it  is  not  consistent  with  that  word 
as  used  there  to  read  it  to  the  first  son,  and  then  to  the  second 
son,  and  then  to  the  third  son,  and  so  on,  which  is  the  way  an 
estate  tail  would  devolve  unless  the  sons  left  children,  and  if  they 
left  children  it  would  be  to  the  first  son,  and  then  his  eldest  son, 
and  so  on.  It  does  not  fit  naturally.  Then  he  says,  "  If  he 
should  die  without  leaving  any  children  bom  in  wedlock."  We 
must  see  what  he  means  by  "lawful  issue,"  and  what  he  means 
by  "  children  ?  **  First,  what  does  '*  issue  "  mean  ?  "  Issue  "  has 
a  popular  meaning,  being  often  used  in  the  sense  of  "  children," 
and  a  legal  or  technical  meaning,  being  used  in  the  sense  of 
"  descendants,"  and  the  question  is  in  which  sense  it  is  used  by 
the  testator.  It  is  a  term  of  fiexible  meaning.  "  Children  "  again 
has  a  popular  meaning.  It  is  used  in  the  sense  of  the  ofispring 
of  the  first  generation,  and  it  has  a  legal  meaning  which  is  the 
same,  but  it  is  quite  true  you  can  have  a  context  which  shews 
that ''  children  "  was  not  used  in  the  sense  of  "  children,"  but  in 
some  other  sense ;  and  you  can  have  a  context  of  that  kind  with 
respect  to  almost  *any  word  in  the  language.  I  have  often  com- 
mented on  this,  and  I  used  a  rather  ludicrous  example  in  the  Bolls 
Ciourt  that  I  will  repeat  here,  to  shew  that  the  way  we  sometimes 
deal  with  words  is  an  erroneous  method  of  applying  the  rules  of 
construction.    You  will  find  it  said  in  some  cases  that  **'  or  "  means 

(1)  1  Bep.  936. 
Vol.  IX.  2  Y  2 
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1882  <<  and ; "  bot  ''or*'  never  does  mean  ''and;**  nnless  there  is  a  con- 
HoBGAN  text  which  shews  it  is  used  for  *^  and  "  by  mistake.  The  instance 
TB0MA8.  ^  ^^^®  given  is  this.  Suppose  a  testator  said,  **'  I  giye  the  black 
cow  on  which  I  usually  ride  to  A.  B.,"  and  he  nsoally  rode  on  a 
black  horse ;  of  course  the  horse  wonld  pass,  but  I  do  not  think 
that  any  annotator  of  cases  would  put  in  the  marginal  note  that 
'*  cow  "  means  **  horse."  Tou  correct  the  wrong  word  used  by  the 
testatOT  by  the  context ;  when  you  find  it  was  an  animal  on  which 
he  daily  rode,  you  would  say  he  meant  a  horse,  be  would  not  ride 
a  cow  in  this  country.  It  is  not  that  the  word  has  a  different 
meaning  from  that  which  it  usually  bears,  but  the  context  shews 
the  testator  has  by  mistake  used  one  word  for  another.  I  apply 
this  illustration  to  shew  the  difference  in  treating  the  words 
** children  "  and  ^  issue.**  The  word  ''children  "  hae^  both  in  law 
and  common  parlance,  only  one  meaning,  though  you  may  by  a 
context  shew  it  is  improperly  used ;  that  it  is  written  by  mistake 
for  descendants  or  something  else.  But  the  word  "  issue "  has 
two  meanings,  it  may  mean  "descendants,"  and  it  may  mean 
"  children,"  the  common  use  of  the  word  in  ordinary  parlance 
being  ''childreu,"  though  in  legal  parlance  its  proper  meaning 
18  '*  descendants."  You  require  a  context  of  a  different  character 
to  shew  that  the  testator  has  made  a  mistake  in  writing  one  word 
for  another  from  what  you  do  when  you  wish  to  ascertain  which 
•of  two  meanings  that  the  word  properly  bears  is  to  be  afiBxed  to 
it  Looking  at  it  in  this  way,  it  appears  to  me  that  in  this  case 
we  must  read  ^  issue  "  as  meaning  "  children,"  and  **  children  "  as 
meaning  "  children,"  and  in  no  other  sense ;  and  if-  ao  of  course 
the  defendant  fails. 

Now  is  there  anything  else  ?  There  is  a  long  series  of  autho- 
rities quoted  by  Mr.  Upjohn  with  a  research  that  does  credit  to 
him,  which  shews  this,  that  eyery  one  of  the  expressions  I, have 
referred  to  standing  alone  will  not  do  to  restrict  the  first  estate 
to  a  life  estate ;  that  there  are  cases  in  which'  express  estates  for 
life  have  not  been  held  to  be  suflScient  indication  to  prevent  the 
general  intention  being  carried  out  by  giving  the  devisee  a  larger 
estate  than  an  estate  for  life.  There  is  one  case  in  which  ^  their 
heirs"  occurs;  that  is  followed  by  a  general  gift  over  without 
issue,  which  probably  determined  the  case.    There  are  cases  in 
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which  <'  if  any  "  is  used  which  alone  will  not  do ;  and  I  have  no 
doubt  there  is  a  case  in  which  a  gift  over  without  any  children  Morgan 
will  not  do :  but  still  there  is  no  case  that  I  am  aware  of  where  trovas. 
all  these  things  combined  hare  been  held  insufficient,  and  there- 
fore we  are  not  overruling  or  interfering  with  any  decision  which 
says  when  we  find  this  particular  combination  we  may  not  give 
effect  to  what  appears  to  be  the  fair  meaning  of  the  words  of  the 
will,  and  carry  out  the  expressed  intention  of  the  words. 

It  is  unnecessary  for  me,  after  the  elaborate  judgment  of  Mr. 
Justice  Gave,  to  refer  to  what  Lord  St  Leonards  says,  but  I  agree 
with  the  learned  judge  in  the  Court  below  that  there  is  enough  in 
MwUgomery  t,  MorUgomery  (1)  and  the  cases  there  dted  to  cover 
this  case,  if  we  wanted  technical  authority  for  that  purpose,  and  in 
my  opinion  the  appeal  must  be  dismissed. 

Sib  James  Hannen«  So  iar  as  I  have  been  able  to  examine 
the  authorities,  I  find  the  general  result  to  be  that  though  ^*  issue  '* 
prim&  facie  is  a  word  of  general  meaning  it  is  flexible,  and  may 
mean  ^  children  **  and  become  a  word  of  purchase.  Here  in  the  first 
place  it  is  followed  by  the  words  ^'  and  their  heirs  for  ever,'*  which, 
accordbg  to  the  dictum  of  Lord  St«  Leonards  in  Montgomery  v. 
Montgomery  (1)  will  make  the  issue  take  as  purchasers,  so  that 
the  first  devisee  takes  an  estate  for  life  and  not  an  estate  of 
inheritance.  And  this  is  the  view  of  Lord  Hatherley  in  Kavanagh 
V.  Morland.  (2)  But  further,  it  appears  to  me  the  gift  supplies 
a  context  which  tends  to  shew  that ''  issue "  in  this  passage  in 
question  means  children.  The  gift  over  is  to  take  effect  if  the  son 
Lewis  should  die  without  leaving  any  children.  The  testator,  as 
Lord  St  Leonards  says,  translates  his  own  language,  and  shews 
that  by  issue  he  meant  children,  and  for  these  reasons  I  concur. 

LiNDLET,  L.  J.    I  am  of  the  same  opinion,  and  I  agree  in  the 
appeal  being  dismissed  with  costs. 

Solicitors  for  plaintiff:  (kowier,  Anstie,  db  Vissard^for  T.  Bees^ 
Cambridge. 
Solicitor  for  defendant ;  Wrentmore,for  James  db  Co.,  Aherdare. 
(1)  8  J.  A  Ut  47.  (2)  Kay,  16. 

M.W. 
2  Y  2  2 
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"   MERSEY  STEEL  AND  IRON  COMPANY  v.  NAYLOR,  BENZON,  &  00. 

Conirad — Ructssion  qf  Contract — Refwcd  to  he  Bound —Windin^up-^Set  off 
of  unliquidated  Damagee  in  Action. 

The  defendants  agreed  lo  pnichase  from  the  M.  Co.  a  large  quantity  of  steel  to 
,  be  delivered  on  board  ship  in  five  monthly  instalments,  commencing  with  Januar}*, 
1881,  payment  to  be  made  within  three  days  after  receipt  of  the  shipping  docu- 
ments. In  January,  1881,  the  company  delivered  about  hslf  the  first  instalment, 
but  before  the  payment  became  due  a  petition  was  presented  on  the  2nd  of  Feb- 
ruary to  wind  tip  the  compHny.  The  defendants  were  advised  by  their  solicitor 
that  they  could  not  without  leave  of  the  Court  safely  pay  the  company  pending 
the  petition,  and  asked  the  company  to  obtain  an  order  of  the  Court  to  sanction 
their  doing  so.  On  the  10th  of  February  the  company  replied  that  they  should 
treat  the  refusal  to  pay  as  releasing  the  company  from  any  further  obligation  to 
carry  out  the  contract.  On  the  15th  of  February  a  wiodiug-up  order  was  made. 
The  defendants*  solicitor,  on  the  17th  of  February,  wrote  to  the  liquidator  that 
the  defendants  claimed  damages  for  non-delivery  in  January,  and  were  prepared 
to  accept  and  pay  for  all  further  deliveries  without  deducting  damages  if  the  pay- 
ments were  carried  to  a  separate  accotmt  subject  to  their  claims  fur  damages.  He 
further  suggested  that  the  defendants  would  probably  be  willing  to  accept  the 
January  instalments  and  waive  damages.  The  liquidator  refuiied  to  make  any 
further  deliveries  and  commenced  an  action  to  recover  the  price  of  what  had  been 
delivered.    The  defendants  set  up  a  counter-claim  for  damages : — 

Eeld^  reversing  the  decision  of  Lord  Coleridge,  C.J.,  that  the  defendants  hsd 
not,  by  postponing  payment  under  the  erroneous  advice  of  their  solicitor,  so  shewn 
an  intention  no  longer  to  be  bound  by  the  contract  as  to  release  the  plaintiffs 
from  further  performance  of  it,  and  that  the  plaintiffs  were  liable  for  damsgps 
for  non-delivery. 

Freeth  v.  Burr  (Law  Rep.  9  C.  P.  208)  approved : 

iTe^also,  that  in  an  action  by  a  liquidator  for  a  debt,  the  defendant  msy 
set  off  a  cUim  for  unliquidated  damages,  and  may  without  leave  of  the  Court 
in  the  winding-up  raise  that  defence  by  counter-claim. 

On  the  22Qd  of  December,  1880,  an  agreement  was  entered  into 
by  which  the  plaintiffs  agreed  to  sell  and  the  defendants  to  pur- 
chase 5000  tons  of  steel  blooms' to  be  delivered  on  board  at  Liver- 
pool by  instalments  of  1000  tons  monthly,  commencing  with 
January,  1881,  payment  to  be' made  within  three  days  after  receipt 
of  shipping  documents. 

On  the  31st  of  January,  1881,  the  plaintiffs,  who  had  earlier  in 
the  month  delivered  120  tons  13  cwt.  1  qn,  delivered  211  tons 
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4  cwt.,  price  1161Z.  12^.,  which  became  payable  on  the  5th  of       1882 
February,  1881.    At  the  beginniDg  of  February,  1881,  they  de-  ""mkmiy 
livered  260  tons  11  cwt  1  qr.,  price  1433Z.  U  lie?.,  which  became    ^^^^^ 
doe  on  the  8th  of  Febmary,  1881,  making  a  total  amoont  of    Oompant 
2594Z.  13«.  lid.  Na^lor. 

On  the  2nd  of  February,  1881,  a  petition  was  presented  in  the 
Court  of  the  County  Palatine  of  Lancaster  to  wind  up  the  company. 

On  the  7th  of  February  the  defendants  wrote  to  the  company 
stating  that  they  understood  that  a  petition  had  been  presented  to 
wind  up  the  company,  and  expressing  a  doubt  whether  they  could 
safely  make  any  payment  till  the  petition  was  disposed  of,  and 
asking  whether  it  had  been  presented  and  when  it  would  be  heard. 

On  the  8th  the  company  replied  that  a  petition  had  been  pre- 
sented and  stood  for  hearing  on  the  15th  in  the  Court  of  the 
County  Palatine  of  Lancaster.  ^  What  will  be  the  result  of  the 
petition  we  cannot  say,  but  if  in  the  meantime  we  are  to  continue 
to  deliver  blooms  under  your  contract,  we  must  ask  you  to  be 
good  enough  to  obserye  your  part  of  the  contract  by  remitting  to 
us  promptly.  Your  early  decision  is  all-important,  and  we  must 
beg  for  answer  by  wire  in  the  morning.  If  you  decline  to  do  this 
we  shall  consider  the  contract  at  an  end  at  once.** 

The  defendants  wrote  in  answer  on  the  9th :  **  We  are  most 
anxious  not  to  put  you  to  any  inconvenience,  but  we  are  advised 
by  our  solicitors  (of  whose  letter  we  send  yon  a  copy)  that  we 
ought  not  to  make  the  payment  under  the  present  circumstances. 
His  letter  points  out,  as  you  will  see,  the  way  of  getting  over  the 
difficulty,  and  we  hope  you  will  adopt  it  immediately.'*! 

In  the  letter  referred  to  the  solicitor  expressed  the  opinion 
that  by  reason  of  sect.  153  of  the  Companies  Act,  if  the  defendants 
made  the  payment  they  might  be  called  upon  to  pay  again,  and 
suggested  the  obtaining  from  the  Palatine  Court  an  interlocutory 
order  authorizing  the  company  to  receive  the  payment  they  asked 
for,  and  to  go  on  making  deliveries  imder  the  contract,  and  to 
receive  payments  for  them,  which  order  he  considered  could  be 
obtained  as  a  matter  of  course. 

On  the  10th  of  February  the  company  replied,  ''Our  solicitors 
advise  us  that  the  section  named  relates  only  to  the  parting  with 
or  disposing  of  property,  and  not  to  the  receipt  of  property  or 
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i^pxiey;  We  shall,  theiefore»  coDflider  yoar  lefosal  to  pay  for  the 
goods  alieady  deliyered  as  a  breach  of  contract  on.  yonr  part,  and 
as  releasing  ns  from  any  farther  obligations  on  our  part** 

On  the  11th  the  defendants  answered  this  letter  by  a  short  note 
inclosing  a  letter  from  their  solicitor  advising  again  that  a  payment 
oonld  not  be  safely  made  without  the  sanction  of  the  Conrti  and 
that  the  delay  of  payment^  whether  right  or  wrong,  did  not  justify 
the  oqmpany  ^n  treating  the  contract  as  at  an  end.  The  company, 
on  the  12tb,  replied  that  the  position  taken  up  by  the  defend- 
aats*  solicitors  was  untenable.  Some  correspondence  then  ensued 
between  the  solicitors  of  the  company  and  the  solicitors  of  the 
defendants,  which  led  to  no  conclusion. 

On  the  15th  of  February  a  winding-up  order  was  made,  and  on 
the  16th  the  solicitors  of  the  company  wrote  to  inform  the  defend- 
ants' solicitors  of  that  fact^  and  that  Mr.  Banner  had  been  appointed 
provisional  liquidator. 

On  the  17th  of  February  the  defendants*  solicitors  wrote  to  the 
solicitors  of  the  company  asking  what  the  liquidator  proposed  to 
do.  The  letter  stated  that  a  questbn  arose  as  to  damages  due  to 
the ,  defendants  for  failure  to  deliver  the  January  instalment^ 
which  damages  he  apprehended  that  they  had  a  right  to  deduct. 
The  letter  then  proceeded,  ^  My  clients  are  prepared  to  accept  all 
deliveries  which  Mr.  Banner  may  make  in  pursuance  of  the  con- 
tract^ and  to  pay  him  such  sums  as  are  due  from  them  under  the 
contracty  taking  all  parts  of  it  together,  and  I  should  advise  them, 
to  prevent  any  present  di£Sculty,  to  pay  Mr.  Banner  for  any 
deliveries  without  any  deduction  on  account  of  damages,  on  his 
consenting,  with  the  authority  of  the  Court,  to  keep  the  payments 
to  a  aeparate  account,  and  that  they  shall  be  made  without  preju- 
dice to  our  claim  to  deduct  the  damages.  Or  I  think  it  probable 
that. my  clients  would  consent  to  accept  delivery  now  and  waive 
the  damages.    Please  let  me  hear  from  you." 

On  the  24tb  the  solicitors  of  the  company  wrote  to  the  solicitors 
of  the  defendants,  informing  them  that  an  order  had  been  made 
for  the  provisional  liquidator  to  carry  on  the  business  as  before. 
On  the  28th  the  defendants'  solicitors  wrote  asking  why  no 
deliveries  had  been  made  that  month,  and  stating  that  the  defend- 
ants had  always  been  and  still  were  ready  to  accept  such  deliveries 
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and  make  such  pajments  as  ought  to  be  accepted  and  made  under        iW 
the  contract 
The  solicitors  of  the  company  replied  on  the  1st  of  March : 


8mL  AMD 

laoir 
*'The   liquidator   has   discontinued  deliveries   because   Messrs.    OoKPAaT 


fi 


Naylor  &  Go.  withhold  payment  of  the  balance  remaining  due.     Katlob. 
We  are  instructed  to  bring  an  action  against  them  to  enforce 
payment." 

The  defendants'  solicitors,  on  the  2nd,  answered  that  they  hoped 
they  were  not  to  understand  from  this  letter  that  the  liquidator 
refused  to  make  any  further  deliveries.  The  solicitors  of  the 
company  on  the  following  day  wrote  that  the  failure  of  the 
defendants  to  pay  for  the  deliyeries  made  prior  to  the  presentation 
of  the  petition  was  a  breach  of  contract  which  disentitled  them  to 
any  further  deliveries.  The  defendants'  solicitors  wrote  to  ask 
whether  it  was  the  determination  of  the  liquidator  not  to  make 
any  further  deliveries,  and  on  the  6th  the  solicitors  of  the  com- 
pany replied  that  the  liquidator  would  make  deliveries  at  the 
price  of  the  day,  the  defendants  to  have  a  right  of  proof  for  the 
difference,  and  to  pay  at  once  for  past  deliveries. 

The  defendants  thereupon  sent  the  liquidator  a  cheque  for 
881Z.  13s.  2d.,  stating  that  they  should  retain  the  balance  on 
account  of  damages  for  breach  of  contract,  and  should  be  prepared 
to  defend  any  action  the  liquidator  might  be  advised  to  bring. 

The  company  accordingly  commenced  an  action  to  recover 
17132.  Os.  9d,  the  balance  of  the  25942.  13s.  lid.,  after  deducting 
the  8812. 13s.  2d. 

The  defendants  delivered  their  defence,  and  set  up  by  way  of 
counter-claim  that,  in  January,  1881,  before  any  breach  by  the 
defendants  in  anything  to  be  done  by  them  under  the  contract^ 
the  plaintiffs  committed  a  breach  by  only  delivering  331  tons^ 
17  cwt  1  qr.  instead  of  1000  tons,  and  that  subsequently  in 
February  or  March,  1881,  before  the  delivery  of  the  contract 
quantity  for  either  of  those  months  the  plaintiffs  wrongfully 
repudiated  the  contract,  and  refused  any  further  to  perform  the 
same,  and  the  defendants  claimed  25002.  damages. 

The  plaintiffs  by  their  reply  raised  the  objection  that  the 
defendants  had  not  obtabed  leave  under  the  Companies  Acts  to 
make  or  prosecute  any  setroff  or  counter-claim,  and  that  under  the 
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Aot8  they  were  not  entitled  to  recover  in  respect  of  the  counter- 
claim,  or  to  reduce  or  extingaish  the  plaintiffs'  claim  by  set-off. 

Lord  Coleridge,  C.J.,  held  that  the  defendants  had  been  gnilty 
of  snch  a  breach  of  the  contract  as  entitled  the  plaintiffs  to 
treat  it  as  at  an  end^  and  had  therefore  no  claim  for  damages 
against  the  plaintiffs.  Judgment  was  accordingly  given  for  the 
plaintiffs.    The  defendants  appealed. 

Sir  Farrer  HerwheU^  8.Q.,  and  Bighorn,  for  the  defendants. 
The  mere  failure  of  one  party  to  perform  part  bf  the  contract  does 
not  entitle  the  other  party  to  say  that  the  contract  is  at  an  end. 
There  must  be  something  indicating  an  intention  not  to  perform 
it  any  further:  Freeih  v.  Burr  (1),  In  re  PJueniet  Beasemer  Sted 
Co*  (2),  SimpBon  v.  Crippin,  (H)  The  cases.are  collected  in  Bonek 
y.  MiMer  (4),  but  the  decision  does  niot  touch  the  present  case, 
and  the  Lord  Chief  Justice  was  wrong  in  holding  thai  under  the 
circnmstances  the  non-payment  by  the  defendants  entitled  the 
plaintiffs  to  repudiate.  There  are  no  facts  from  which  it  can 
be  reasonably  inferred  that  the  defendants  refused  to  go  on  any 
further  with  the  contract 

.  Then  the  second  point  with  which  the  Lord  Chief  Justice  did 
not  deal  is,  whether  if  the  defendants  are  right  on  the  first  point, 
they  can  set-off  the  damages.  Unliquidated  damages  in  bank- 
ruptcy can  be  set  off  in  an  action :  Peat  v.  Jcnee.  (6)  It  is  said 
that  the  counter-claim  is  an  action,  and  that  the  defendants  had 
no  leave  to  bring  it. 

[Jessel,  M.B.  That  is  a  very  narrow  ground.  I  do  not  think 
we  shall  have  much  difficulty  in  dealing  with  that] 

Qray  v.  Baper  (6)  and  Henderson  v.  Peruvian  By.  Oo.  (7)  ore 
against  allowing  such  an  objection.  Set-off  is  provided  for  by 
Order  XIX.,  rule  3. 

[Jessel,  M.B.  Did  the  legislature  intend  by  the  Judicature 
Act  to  interfere  with  the  course  of  winding  up  ?J 

Before  the  Judicature  Act  there  was  no  8etK>ff  of  damages,  but 

(1)  Uw  Rep.  9  C.  P.  208.  (4)  7  Q.  B.  D.  92. 

(2)  4  Ch.  D.  108.  (5)  8  Q.  B,  D.  147. 

(8)  Law  Rep.  8  Q.  B.  14.  (6)  Law  Rep.  1  C.  P.  694. 

(7)  16L.T.(N.S.)297. 
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this  was  not  owing  to  anything  in  the  Companies  Act ;  it  was  _ 
because  unliquidated  damages  never  could  be  set-off.  Mbbsbt 

[Jbsbel,  M.B.    Set-off  is  the  creature  of  statute  law.     You       ibon 
must  sliew  us  statutory  authority  to  set-off.]  Oomfant 

Since  the  Judicature  Act  you  can  do  with  unliquidated  damages  Nailob. 
eyerything  you  could  formerly  do  with  liquidated  demands.  The 
bankruptcy  rule  is  imported  into  winding-up  by  the  Judicature 
Act,  1875,  s.  10 :  Chapman  y.  Batfol  Ne&eriands  Steam  Navigation 
Co.  (1)  The  observation  of  Bacon,  Y.C,  in  CampbdTs  Case  (2), 
is  in  the  defendants'  favour.  The  mutual  credit  clause  in  the 
Bankruptcy  Act,  1869,  s.  39,  is  imperative  that  there  sliall  be  a 
set-off,  and  that  only  the  balance  shall  be  proved  for.  In  the 
case  of  In  re  Wiihemsea  Brickworks  (3)  a  bankruptcy  rule  was 
held  not  to  be  imported  by  s.  10  of  the  Act  of  1876;  but  that 
decision  went  on  the  ground  that  the  question  related  to  bringing 
in  something  as  assets  which  apart  from  the  Act  would  not  be 
assets.^  That  reason  does  not  apply  here. 

[Jessel,  M.B.  So  far  as  we  can  it  is  desirable  to  construe  the 
Acts  so  as  to  make  the  same  law  apply  to  the  insolvency  of  a 
company  as  to  the  insolvency  of  an  individual.] 

This  question  as  to  set-off  was  the  only  one  which  either  side 
came  prepared  to  argue;  the  plaintifb  were  willing  to  let  the 
defendants  pay  their  debt  in  full  and  prove  for  their  cross  demand. 
The  decision  of  the  Lord  Chief  Justice,  which  was  a  surprise  to 
both  parties,  takes  away  the  defendants'  right  of  proof.  Now  if 
8. 10  of  the  Judicature  Act,  1875,  imports  the  Bankruptcy  Bules, 
Peai  V.  Jones  (4)  gives  the  defendants  all  they  want.  It  has 
been  contended  that  the  object  of  s.  10  was  only  to  do  away  with 
the  rule  in  KeUoek^s  Case  (5),  which  applied  the  doctrine  of 
Mason  v.  Bogg  (6)  in  winding-up.  That  view  reduces  to  silence 
many  of  the  words  in  the  section.  The  words  ^  the  same  rules 
shall  prevail  as  to  debts  and  liabilities  provable  "  must  include  a 
rule  which  provides  that  the  balance  only  shall  be  proved  for. 
Bacon,  Y.C,  in  CamfbdVs  Case  (2),  thought  that  the  section 
imported  set-o£    A  narrow  view  was  taken  in  the  Albion  Steel 

(1)  4  P.  D.  167.  (4)  8  Q.  B.  D.  147. 

(2)  4  Oh.  D.  470,  176.  (6)  Uw  Rep.  3  Ch.  769. 

(3)  16  Gh.  D.  837.  (6)  2  M.  &  C.  443. 
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and  Wire  Co.  (1),  bot  that  was  not  followedin  Inre  AssoeiaiiQn^  of 
Land  Financiers  (2);  and  In  re  Printing  and  Numerieal  Begi^ 
tering  Co.  (3),  and  In  re  Richards  &  Co.  (4),  favour  a  more  ex- 
tended view  of  the  section.  In  re  Withemeca  Brickworks  (5), 
having  gone  on  a  special  groand,  is  not  against  the  defendants 

[Jessel,  M Jt.    It  is  not  in  their  &von];.j 

Perhaps  not^  but  it  went  on  the  ground  that  the  question  was 
not  how  were  the  assets  to  be  administeved,  but  what  wmre  the 
assets;  and  there  is  no  such  question  here.  The  defendants*  view 
is  the  reasonable  one.  Suppose  a  pauper  has  a  claim  for  unliqui- 
dated damages  against  the  company  and  owes  it  a  laige  liquidated 
debt|  is  he  to  prove  for  the  whole  amount  of  his  unliquidated 
damages  and  say  to  the  company  *^  sue  me,  and  recover  if  you 
can?"  Inre  Northern  Counties  ^England  Fire  Insurance  Co.  (jS) 
establishes  that  owing  to  s.  10  whatever  is  provable  in  bankruptcy 
is  provable  in  winding-up*  Now  as  regards  provable  debts  the 
rule  of  set-off  was  always  applied  in  winding-up ;  Be  Progress 
Insurance  Co.  (7) 

[Jessel,  M.IL  The  practice  certainly  was  so  settled,  but  how 
did  it  arise  ?] 

It  is  presumed  that  the  Court  adqpted  it  by  analogy  to  the  rule 
in  bankruptcy,  and,  if  so,  why  should  it  not  be  introduced  as  to 
unliquidated  damages.  The  latest  case  on  the  sectioa  iis  Inre 
Hopkins.  (8) 

[ Jessel,  M.B.    That  related  to  a  rule  of  proofl] 

At  all  events  the  case  shews  that  the  operation  of  the  section  is 
not  confined  to  doing  away  with  Keliodls  Case.  (9)  The  words  of 
the  section  are  wide  enough  to  cover  the  present  case^  and  it  is 
just  and  equitable  that  there  should  be  a  set-ofiEl  Moreover, 
Order  XIX.,  rule  3,  gives  the  defendants  what  they  want.  It 
may  be  only  a  rule  of  procedure,  but  still  it  must  be  followed  out 
to  its  consequences,  and  rules  of  procedure  often  give  important 
rigl\ts.   The  statutes  of  set-off  may  be  called  only  statutes  as  to 


(1)  7  Ch.  D.  647. 

(2)  16  Ch.  D.  378. 

(3)  8  Ch.  D.  636. 
(4j  11  Ch.  D.  676. 
(6)  1^  Ch.  D.  387. 


(6)  17  Ch.  D.  337. 

(7)  22  L.  T.  430;  18  W.  K  722; 
89  L.  J.  (Ch.)  496. 

(8)  18  Cb.  D.  370. 

(9)  Law  Rep.  S  Cb.  769. 
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prooedare ;  they  enabled  daims  to  be  set-off  before  judgment 
ivhichy  if  they  had  both  ripened  into  jadgments,  would  ha?e  been  ~ 
set-off.  .    . 

OharJei  BuamU,  Q.O.,  and  Frmush,  lor  the  plaintiffs.  On  the 
15th  of  February,  1881»  when  the  winding-up  order  was  madei 
there  was  no  pretenee  for  a  eounter-claim.  The  defendants 
refused  to  pay  money  presently  payable,  on  the  ground  that  there 
might  afterwards  be  a  breach  for  which  they  might  claim  damages. 
In  their  letter  of  the  17th  of  February  they  impose  a  condition 
which  they  had  no  right  to  impose. 

[Jessel,  ILB.  1  do  not  see  anything  like  a  refusal  to  go  on 
with  the  contract] 

The  letter  of  the  17th  was  a  refusal  to  pay  what  was  due,  and  if 
a  writ  had  then  issued  there  would  have  been  no  defence.  There 
was  a  substantial  breach  of  the  agreement^  and  the  defiandants 
were  told  that  it  would  be  treated  as  such.  What  is  the  effect  ? 
According  to  the  old  authorities  any  refusal  to  deliver  or  pay 
would  entitle  the  other  party  to  refuse  to  go  on.  The  ennent 
of  authority  has  changed,  and  now  the  Courts  are  inclined  to 
confine  this  to  the  case  where  the  refusal  goes  to  the  whole  of 
the  contract.  Here  the  refusal  did  go  to  the  whole.  WUhen  v.' 
Beynold  (1),  a  case  of  great  authority,  is  very  similar  to  the 
present.  • 

[Jessel,  M.B.  In  that  case  there  was  an  express  refusal  to 
abide  by  the  terms  of  the  contract] 

Soars  V.  Bennie  (2)  supports  the  plaintiffs'  case,  and  was 
approved  in  Eonek  v.  MuUer.  (8)] 

[Jessel,  M.B.    It  has  been  disapproved  by  several  judges. 

BowEN,  L.J.  Is  not  the  question  more  one  of  fieust  than  of 
law?] 

That  is  the  true  view,  and  the  question  is  whether  there  is  not 
such  a  refusal  to  abide  by  a  material  term  of  the  contract  as  ought 
to  be  treated  as  a  refusal  to  perform  the  contract  The  defend* 
ants  appear  to  have  delayed  payment  in  order  to  get  up  a  case  of 
damage  for  non-delivery* 

Then,  under  s.  87  of  the  Ciompanies  Act,  1862,  ne  proceeding 
can  be  taken  against  a  company  which  is  being  wound  np^  except 

(1)  2  B.  &  Ad.  882.  (2)  6  H.  &  K.  19.  (S)  7  a  B.  D.  92. 
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with  the  leave  of  the  Court    Now  a  connter-claim  is  a  fresh 
action :  Btodke  y.  Taylor.  (1) 

[Jessel,  M.B.    It  is  in  the  natnre  of  a  defence.    A  defendant 
sned  by  a  company  mnst  be  entitled  to  raise  any  defence  without 


Then  is  there  any  right  of  set-off?  The  statntory  provisions 
apart  from  the  Judicature  Act  are  Bankruptcy  Act,  1869, 
8.  39;  Companies  Act,  1862,  s.  101.  The  85th  section  of 
the  Companies  Act  enables  the  Court  to  stay  all  proceedings 
in  any  pending  action  against  .the  company,  and  the  87th  pro- 
hibits  the  institution  of  any  fresh  action  without  leave.  There 
is  no  right  of  set-off  unless  s.  10  of  the  Judicature  Act,  1875, 
or  the  orders  under  the  Act»  give  it.  Sect.  10  cannot  have 
that  effect. 

[Jessel,  M.B.  If  a  man  comes  to  prove  for  damages  you  would 
deduct  a  debt  due  from,  him ;  why  should  not  the  converse  hold  ?J 

The  clause  only,  relates  to  proof  of  debts. 

[Jessel,  M.B.  Peout  v.  Jones  (2)  is  an  authority  that  the  bank- 
ruptcy principle  of  set-off  is  to  be  applied  in  an  action.] 

The  authorities  shew  that  a  limited  construction  is  to  be  put 
on  s.  10.  InreWUhemsea  Brickworhs  (3) ;  Lee  v.  NuttaU{A)\ 
Thomas  v.  Paient  Lionite  Co.  (5) ;  Smith  v.  Morgan  (6) ;  Em  parte 
BaUway  Sted  and  Plant  Co.  (7) ;  In  re  Richards  dk  Co.  (8)  The 
case  of  Sankey  Brook  Coal  Co.  v.  Marsh  (9)  is  against  the  set-off. 
Companies  are  governed  by  a  special  code  of  la^s  from  which 
provisions  as  to  mutual  credit  were  designedly  excluded.  The 
wording  of  sect  10  of  the  Judicature  Act,  1875,  will  not  bear 
the  meaning  of  making  a  creditor  of  this  kind  a  secured  creditor. 
The  section  does  not  take  away  a  security  from  a  creditor,  and  it 
cannot  be  held  to  give  him  one.  The  general  principle  is  laid 
down  by  PeUas  y.  Neptune  Marine  Insurance  Co.  (10)  that  the 
rules  under  the  Judicature  Acts  are  rules  of  procedure  not  in- 
tended to  altera  the  rights  of  parties. 


(1)  5  Q.  B.  D.  569. 

(2)  8  Q.  B.  D.  147. 

(3)  16  Ch.  D.J  37. 

(4)  12  Ch.  D.  6U 

(5)  17  Ch.  D.  260. 


(«)  5C.  P.  D.337. 
(7;  8  6h.  D.  183. 
(8)  11  Ch.  D.  67«. 
(9J|  Law  Ke^  6  Ex.  185. 
00)  5  C.  ?.  D.  34. 
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Bigham^  in  reply,  referred  to  the  obeervations  of  Lord  Selbome 
on  set-off  in  tmnkruptcy :  Ex  parte  BameU.  (1) 

jESSELy  M.K  This  appeal  raises  two  pQiats,  one  of  which  is  of 
very  great  importance*  The  first  question  is  what  is  the  rale  which 
is  to  prevail  as  regards  the  getting  rid  of  the  liability  to  the  further 
performance,  or  to  the  performance,  of  a  contract  in  consequence 
of  the  acts  or  defaults  of  the  other  party  in  respect  of  that  con- 
tract. If  one  party  breaks  a  contract  is  the  other  party  bound  to 
perform  his  part  of  it  or  not  ?  There  is  no  absolute  rule  which 
can  be  laid  down  in  express  terms  as  to  whether  a  breach  of  con- 
tract on  the  one  side  has  exonerated  the  other  from  performance 
of  his  part  of  the  contract  Bat  I  think  the  rale  of  law  is  properly 
stated  in  Freeth  y.  Burr  (2),  and  it  is  stated  in  a  very  few  words  by 
the  judge  from  whose  decision  this  appeal  comes.  He  says,  *'I 
say  this  in  order  to  explain  the  ground  upon  which  I  think  the 
decisions  in  the^e  cases  must  rest.  There  has  been  some  conflict 
amongst  them ;  but  I  think  it  may  be  taken  that  the  fair  result  of 
Xhejo^  is  as  I  have  stated,  namely,  that  the  true  question  is  whether 
the  acts  and  conduct  of  the  party  evince  an  intention  no  longer  to 
be  bound  by  the  contract."  That  makes  it  a  question  of  evidence ; 
you  must  consider  the  nature  of  the  breach,  the  circumstances 
under  which  the  breach  occurred,  and  then  see  whether  that  is  the 
resalt  of  it  There  may,  indeed,  be  a  case  where  one  party  says 
.  in  so  many  words  that  he  does  not  intend  to  go  on  with  the  con- 
tract, but  generally  you  must  infer  the  intention  from  the  acts  of 
the  parties.  Then  he  goes  on:  ''Now  non-payment  oa  the  one 
hand  or  non-delivery  on  the  other,  may  amount  to  sudh  an  act,  or 
may  be  evidence  for  a  jury  of  an  intention  wholly  to  abandon  the 
contract  and  set  the  other  party  free.''  If  you  have  the  act  so 
done  on  the  one  side,  the  other  party,  if  he  elects  to  be  free,  is  no 
longer  liable  to  perform  his  part  of  the  contract  Now,  in  Fredh 
V.  Burr  (2)  and  the  other  cases  on  the  subject,  no  such  distinction 
is  taken  as  is  referred  to  by  Lord  Bramwell,  if  I  rightly  read  his 
judgment,  in  Honek  v.  Mutter  (8)  between  the  case  of  a  contract 
partly  performed  and  a  contract  never  performed  at  all.  In  Freeth 

(I)  Law  Rep.  9  Ch.  293.  (2)  Law  Rep.  9  C.  P.  208. 

(3)  7  Q.  R  D.  92. 
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1882       Y,  Burr  (1)  there  had  been  part  performanoe.    In  the  case  of  the 

MXB8EY     Phcenix  Bessemer  8ted  Oo.  (2)  the  point  was  not  argued.    That 

^iBON  ^^    was  an  action  founded  on  a  contract  for  selling  goods  on  credit. 

OouPAmr.    r|i^3  vendors  had  said :  *'  We  will  not  sell  you  the  goods  any  more 

Katlob.     except  for  cash.**    The  other  side  said :  ^  But  we  are  entitled  to 

jeasei.  M.R.    crcdity  aud  if  you  will  not  sell  them  to  us,  except  for  cash,  we  will 

not  take  them  at  all,  and  there  shall  be  an  end  of  it."    The  only 

point  argued  was  whether  the  persons  who  were  entitled  to  the 

credit  were  insolvent  in  such  a  way^  and  to  such  an  extent^  that 

the  vendom  had  a  right  to  say  ^  we  will  not  sell  except  for  cash." 

That  was  the  only  point  argued.    Kobody  argued  that  upon  the 

refusal  of  the  vendors  to  sell  without  cash,  and  when  the  answer 

k  ^  we  must  dedine  to  take  the  iron,"  the  vendors  were  released 

from  ibe  contract.    I  held  that  they^were  not  when  the  case  came 

originally  before  me  at  the  Bolls,  and  the  C!ourt  of  Appeal  afllrmed 

that  decision.    That  was  the  case  of  a  contract  which  had  been 

part  performed  to  a  very  considerable  extent.     So^  again^  in 

WiOkers  v.  Beyncids  (3)  the  contract  had  been  partly  performed. 

The  notion,  therefore,  that  there  is  any  difference  in  this  respect 

between  a  contract  part  performed  and  a  contract  not  perfcmned 

at  all,  is  not,  I  think,  well  founded.  I  am  not  sure  that  I  am  right 

in  suppostDg  that  Lord  Bramwell  in  Eimeh  v.  MuUer  (4)  intended 

to  say  that,  in  no  lease  where  the  contract  was  part  performed, 

oonld  one  party  rely  on  the  refusal  of  the  other  to  go  on,  although 

that  seems  to  me  to  be  the  fidr  construction  of  his  judgment. 

Again,  in  Simpsan  v.  (hippin  (5)  no  such  distinction  was  taken. 

Share  v.  Bennie  (6)  was  on  demurrer,  which  the  judges  seem  tp 

have  forgotten,  and  to  have  treated  it  as  a  special  case,  and  drawn 

inferences  of  fact. 

That  being  so^  the  only  point  we  have  to  consider  is,  whether 
the  evidence  in  this  case  ought  to  lead  us  to  the  conclusion  that 
the  buyers  refused  to  go  on  with  the^  contract  ?  I  think  the  evi- 
dence is  very  strong,  that  the  buyers  were  both  ready  and  willing 
to  pay  if  it  had  not  been  for  the  unlucky  circumstance  that  in- 
duced them  to  refuse  to  pay  under  a  mistake  of  law.  They  ought, 

(1)  Law  Rep.  9  C.  P.  208.  (4)  7  Q.  B.  D.  92. 

(2)  4  Ch.  D.  108.  (6)  Law  Rep.  8  Q.  B.  1 L 

(3)  2  B.  &  Ad.  882.  (6)  5  H.  &  N.  19. 
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no  doabt»  to  have  paid  within  three  days  after  the  delivery  of  the  1882 
ship's  docnmentSy  and  there  was  a  payment  under  that  arrange-  hsrsst 
ment  which  became  dae  on  the  5th  of  Febmaxy.  When  the  5th  '^^^^^^ 
of  February  arriyed,  the  buyers  had  information  that  a  petition  for  CoxPAinr 
winding  up  this  limited  company,  who  were  the  sellers^  had  been  KAnos. 
presented,  and  they  inquired  whether  it  had  been  presented.  The  jea^drM.B. 
answer  was  that  it  had.  They  then  took  legal  advice.  Their 
solicitor,  as  occurs  sometimes  with  the  most  eminent  members  of 
the  profession,  and  must  occasionally  occur  with  solicitors,  gaye 
them  adyice  which  was  not  right  in  law.  He  told  them  that  the 
petition  for  winding-up  having  been  presented  they  could  not 
safely  pay  the  company  for  what  was  deliyered.  What  did  they 
do?  They  transmitted  a  copy  of  the  letter  of  the  solicitor  to  the 
vendors  (I  am  giving  the  effect  of  the  correspondence  without 
going  into  detail)  and  said,  ^  We  are  advised  that  if  you  get  an 
order  from  the  Court  of  the  County  Palatine  authorizing  the  pay- 
ment to  the  company  we  shall  be  safe.  Apply  for  the  order 
which  you  will  get  as  a  matter  of  course,  and  then  we  will  pay 
yon.^  They  would  have  been  safe  without  such  an  order,  and 
certainly  would  hitye  been  sa£9  with  it.  I  am  not  so  sure  that  it 
could  have  been  obtained,  because  the  Court  would  probably  have 
refused  it  on  the  ground  that  it  was  not  wanted.  However,  if  it 
had  been  applied  for,  the  decision  would  have  done  all  that  was 
required.  So  the  matter  went  on«  The  company  did  not  apply 
for  the  order,  they  took  no  step,  but  they  gaye  the  purchasers  a 
notice  that  if  they  did  not  pay  they  would  treat  the  contract  as 
at  an  end.  They,  no  doubt,  were  desirous  of  treating  it  as  at  an 
end,  because  the  iron  was  worth  more  than  the  price  fixed  by  the 
contract.  The  petition  came  on  to  be  heard,  and  a  winding-up 
order  was  made  on  the  15th  of  February,  and  a  liquidator  was 
appointed*  The  liquidator  could  have  received  payment,  and 
could  have  gone  on  with  the  delivery  of  iron,  but  difficulties  arose, 
and  it  was  not  until  the  24th  of  February  that  he  got  an  order  to 
carry  on  the  business  of  the  company.  The  purchasers  in  the 
meantime,  on  the  I7th  of  February,  wrote  a  letter  to  the  advisers 
of  the  liquidator,  saying  in  effect,  **  We  have  a  claim  for  damages 
for  non-delivery  in  January,  we  will  take  either  of  two  courses ;  we 
will  either  pay  you  the  money  if  you  put  it  to  a  separate  account, 
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1882  and  hold  it  as  against  oar  daim  for  damageSi  or  we  will,  vaiye  the 
claim  for  damages,  if  yon  will  make  the  January  deliveries  now 
and  go  on  with  yonr  deliyeries/'  That  was  not  to  my  mind  a  refusal 
to  go  on  with  the  contract.  It  was  pointing  ont  a  mode  of  going 
on  with  it.  The  liquidator  accepted  neither  course.  He  said, 
jt^IdTBLR.  '*  As  you  will  not  pay  I  will  not  deliver/'  and  thereupon,  on  the 
28th  of  February,  he  is  formally  asked  for  delivery,  and  on  the  1st 
of  March  he  formally  refuses. 

Now,  looking  at  these  circumstances  it  seems  to  me  that  so  far 
irom  their  affording  evidence  of  any  desire  on  the  part  of  the 
purchasers  to  put  an  end  to  the  contract,  it  is  clear  that  they 
wished  the  contract  to  go  on,  and  the  deliveries  to  continue.  It 
is  not  suggested  for  a  moment  that  this  well-known  firm  were  in 
any  pecuniary  difficulty,  or  wished  to  delay  payment  because  it 
was  not  convenient  to  pay.  Another  suggestion  was  made  in  the 
course  of  the  argument,  but  it  appears  to  me  also  devoid  of 
foundation.  That  suggestion  was  that  the  defendants  wished  to 
avoid  payment  so  as  to  get  up  a  case  for  damages  on  the  ground 
of  non-delivery.  I  think  the  answer  to  that  is  a  very  simple  one, 
that  they  offered  to  pay,  and  to  waive  the  claim  for  damages  if 
the  deliveries  were  continued.  There  is  nothing,  as  I  read  the 
correspondence,  which  can  be  fairly  construed  into  a  refusal  by  the 
purchasers  to  comply  with  the  terms  of  the  contract  That  being 
so,  I  think,  subject  to  the  question  as  to  the  effect  of  th^  winding 
up,  the  defendants  ought  to  succeed. 

The  question  depending  on  the  winding-up  is  one  of  yery  con- 
siderable difficulty,  becaifte  the  legislative  enactments  on  the 
subject  are  obscure.  But  I  cannot  accept  the  argument  that, 
because  the  enactments  are  not  perfectly  plain,  we  are  iiot  to  do 
our  utmost  to  find  out  their  meaning,  and  that  there  is  to  be  no 
alteration  in  the  law  unless  it  is  made  in  such  dear  .and  unam- 
biguous terms  that  there  can  be  no  axgument  upon  it  It  is  the 
duty  of  the  Court  to  find  out  what  the  meaning  of  the  legislature 
is ;  and  to  attach  a  rational  and  beneficial  meaning,  if  possible, 
rather  than  an  irrational  and  an  injurious  meaning,  to  the  statutes 
which  have  been  passed  by  the  legislature. 

Kow,  in  reason  there  cannot  be  any  question  whatever  that  the 
right  to  set-off  unliquidated  damages  against  a  debt  is  one  which 
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ought  to  be  supported.    IrrespectiFO  of  winding-up,  tbe  present       ^isss 
defendants  would  have  had  a  right  to  say:  **  Ton  owe  us  a  large     mbbsit 
sum  of  money  for  damages ;  you  sold  us  iron  at  a  price  which,  if   ^"^[j^^'"* 
delivered,  would  have  left  us  a  very  handsome  profit;  we  have     Oompaky 
lost  that  by  your  non-delivery  of  part,  set  that  off  against  what     natlor. 
we  owe  you  for  the  portion  you  have  delivered."    In  reason  there    jes^^.R. 
is  nothing  to  be  said  against  this.    In  law  there  is  nothing  to  be 
said  against  it,  independently  of  winding-up,  because,  as  the  law 
now  stands,  whatever  the  law  was  formerly,  they  could  have 
pleaded  as  they  did  plead,  by  way  of  set-off,  the  amount  of  un- 
liquidated damages  against  the  claim  for  the  goods  delivered. 
Then  does  the  winding-up  prevent  that?    In  other  words,  has 
the  liquidator  the  right  by  reason  of  the  winding-up  of  a  company 
to  claim  payment  in  full  for  the  goods  sold  and  delivered,  leaving 
the  purchasers  to  prove  for  their  damages,  and  get  perhaps  a 
small  dividend  in  the  winding-up  proceedings. 

Now,  in  considering  whether  this  can  be  done  or  not,  we  of 

course  must  not  allow  our  own  notion  of  what  is  right  and  wrong, 

or  what  is  reasonable  and  unreasonable,  to  prevail,  unless  there  is 

some  statutory  enactment  upon  which  we  can  found  our  decisicm 

as  to  there  being  a  right  of  set-off.    I  cannot  say  that  such  a  right 

is  given  by  the  Companies  Act,  1862,  because  the  legislature, 

perhaps  by  accident^  has  not  inserted  in  that  statute  the  mutual 

credit  section  which  is  to  be  found  in  the  Bankruptcy  Act ;  and, 

though  it  enables  a  party  to  prove  for  unliquidated  damages,  it 

does  not  say  that  an  account  shall  be  taken  as  is  done  in  the 

Bankruptcy  Court,  the  balance  ascertained,  and  proof  or  payment 

directed  accordingly.    But  the  legislature,  by  the  25th  section  of 

the  Judicature  Act  of  ]  873,  as  amended  by  the  10th  section  of  the 

Act  of  1875,  has  amended  the  law.  In  construing  the  10th  section 

we  must  refer  to  the  25th  section  of  the  Act  of  1873,  at  the  time 

of  the  passing  of  which  it  was  proposed  t^  unite  the  Court  of 

Bankruptcy  with  ihe  other  courts,  an  alteration  which  I  still  bop'j 

to  see  made,  although  the  legislature  by  the  Act  of  1875  has  not 

carried  it  out.     The  25th  section,  after  reciting   that,  ^<It  is 

expedient  to  take  occasion  of  the  union  of  the  several  courts 

whose  jurisdiction  is  hereby  transferred  to  the  High  Court  of 

Justice''  (which, as  I  said  before, included  the  Baukrurtcy  Court) 
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'^  to  amend  and  declare  the  law  to  be  hereafter  adoiiniBtered  in 
England  as  to  the  matters  next  hereinafter  mentioned,"  goes  on  to 
provide  (inter  alia)  that,  ^  In  the  administration  by  the  Gonrt  of 
the  assets  of  any  person  who  may  die  after  the  passing  of  this 
Act,  and  whose  estate  may  prove  to  be  insufficient  for  the  pay*- 
ment  in  full  of  his  debts  and  liabilities,  the  same  roles  shall 
preyail  and  be  observed  as  to  the  respective  rights  of  secured  and 
unsecured  creditors,  ^d  as  to  debts  and  liabilities  provable,  and 
as  to  the  valuation  of  annuities  and  future  or  contingent  liabilities 
respectively,  as  may  be  in  force  for  the  time  being  under  the  law 
of  bankruptcy  with  respect  to  the  estates  of  persons  adjudicated 
bankrapt/'  It  has  been  suggested  that  those  words  are  to  be 
limited  to  doing  away  with  the  rule  of  Mason  v.  Boffff  (1)»  that  a 
secured  creditor  could  in  Chancery  prove  in  full  without  deduct- 
ing the  value  of  his  security,  which  he  could  not  do  in  bankruptcy ; 
but  I  cannot  read  the  enactment  in  this  limited  way,  for  it  does 
not  merely  say,  ^as  to  the  respective  rights  of  secured  and 
unsecured  creditors,"  but  goes  on  to  say,  ''and  as  to  debts  and 
liabilities  provable,"  which  must  mean  as  to  what  debts  and 
liabilities  can  be  proved,  and  the  manner  in  which  they  are  to  be 
proved.  As  to  what  can  be  proved  the  Act  does  not  alter  the  law 
in  any  way  material  for  the  present  purpose,  for  you  could  always 
prove  against  a  dead  man's  estate  for  damages  for  breach  of 
contract,  though  the  mode  of  proof  was  different. 

When  we  come  to  the  Act  of  1875  we  find  the  same  enactment 
as  that  which  I  have  read  from  the  Act  of  1873,  with  this  dis- 
tinction only,  that  the  winding-up  of  companies,  having  been 
forgotten  in  the  Act  of  1873,  is  provided  for  in  the  Act  of  1875, 
by  inserting  in  the  1st  sub-section  of  s.  25  of  the  former  Act  these 
words, ''  and  in  the  winding-up  of  any  company  under  the  C!om- 
panics  Act,  1862  and  1867,  whose  assets  may  prove  to  be 
insufficient  for  the  payment  of  the  debts  and  liabilities  and  the 
costs  of  winding-up."  That  being  so,  the  mode  of  proof  under 
the  Companies  Act,  1862,  for  unliquidated  damages  is  to  be  the 
same  as  in  bankruptcy.  What  was  the  mode  of  proof  in  bank- 
ruptcy ?  If  a  man  comes  to  prove  in  bankruptcy  for  a  debt,  or 
for  a  liability  in  respect  of  damages  for  a  breach  of  contract,  an 

(1)  2  M.  &  C.  443. 
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account  is  to  be  taken  on  both  sides,  and  if  a  snrplos  is  fonnd  due        1S» 
to  the  claimant  after  deducting  what  is  found  due  from  the     Mngcrt 
claimant  to  the  bankrupt,  whether  for  debt  or  damages,  lie  is   ^"'St^ 
allowed  to  prove  for  that  surplus.    That  was  the  rule  as  to  proving     Oompahy 
in  bankruptcy,  and  consequently  after  the  passing  of  the  Act  of     Natlob. 
1875  the  rule  in  the  winding-up  of  companies  is  the  same.    It  is    jcneuiuL 
plain,  then,  to  my  mind,  that  if  these  defendants  had  come  to 
prove  for  damages  in  the  winding-up,  they  must  have  deducted 
from  their  claim  for  damages  the  amount  of  the  debt  due  from 
them  to  the  company. 

The  present  case,  however,  is  not  one  of  proof  in  a  winding-up, 
but  of  set-off  in  an  action,  and  we  must  look  at  the  terms  of 
Order  XIX.,  rule  3.  Had  it  not  been  for  s.  10  in  the  Act  of  1875, 
I  should  have  felt  very  considerable  difficulty  in  saying  that  the  rule 
in  question  had  effected  such  a  substantial  alteration  in  the  law,  as 
distinguished  from  alteration  in  procedure,  as  would  be  involved 
in  giving  this  right  of  set-off.  I  should  have  felt  that  difficulty 
for  two  reasons.  First  of  all,  as  a  general  rule,  when  you  have 
provisions  for  altering  the  rules  of  pleading  or  procedure  (and 
this  order  is  headed  **  pleading  generally  ")  you  do  not  expect  to 
find  substantial  alterations  of  the  law  and  of  the  rights  of  parties, 
but  merely  alterations  in  the  mode  of  asserting  or  defending  those 
rights.  In  the  next  place,  we  find  these  words  at  the  end  of  the 
rule :  **  But  the  Court  or  a  judge  may,  on  the  application  of  the 
plaintiff  before  trial,  if  in  the  opinion  of  the  C!ourt  or  judge  such 
set-off  or  counter-claim  cannot  be  conveniently  disposed  of  in  the 
pending  action,  or  ought  not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  thereol**  It  can  hardly  have 
meant  that  the  judge  should  have  a  discretionary  power  of  alter* 
ing  the  rights  of  the  parties,  and  those  words  furnish  an  argument 
for  saying  that  the  rule  does  not  effect  any  alteration  in  the  sub- 
stantial rights  of  the  parties.  The  rule  provides  that  '^  The  defend- 
ant in  an  action  may  set-off  or  set  up  by  way  of  counter-claim, 
&o»  &c.,  any  right  or  claim,  whether  such  set-off  or  counter-daim 
sound  in  damages  or  not,  and  such  set-off  or  counter-claim  shall 
have  the  same  effect  as  a  statement  of  claim  in  a  cross-action,  so 
as  to  enable  the  Court  to  pronounce  a  final  judgment  in  the  same 
action,  both  in  the  original  and  on  the  cross-claim.''    The  con- 
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1882  cluditg  words  shew  that  the  object  of  the  mle  was  to  enable  the 
jhebbey  Coart  to  do  that  in  one  action  which  would  otherwise  require  two. 
^^^N^^  That  being  so,  it  seems  to  me  that,  if  according  to  the  rule,  there 
Ck}MP4ST  is  in  a  case  of  proof  to  be  a  set-off,  then  there  ought  to  be  a  set-off 
Katlob.  in  an  action,  and  this  rule  points  out  the  mode  of  doing  it.  Again, 
jeMid^.R.  I  think,  that  even  independently  of  Order  XIX.  a  reason  can  be 
found  for  allowing  set-off  in  an  action,  on  the  ground  taken  ib 
Peai  V.  Jones.  (1)  Judges  had  said  that  the  assignee  in  bank- 
ruptcy, as  he  was  then  called,  was  not  to  be  in  a  better  position 
by  bringing  an  action  than  if  the  claim  had  been  made  in  the 
Bankruptcy  Court.  True,  the  Act  of  Parliament  only  says  that 
when  the  claimant  comes  to  prove  in  bankruptcy,  an  account  is  to 
betaken.  But  the  Courts  take  the  meaning  of  the  Act  to  be 
that  when  one  of  the  parties  is  a  bankrupt  an  account  shall  be 
taken  between  the  parties,  and  that,  whether  the  other  party 
brings  his  claim  into  the  Court  of  Bankruptcy  or  not,  there  shall 
be  no  claim  except  for  the  balance.  This  has  been  termed,  I  think, 
in  one  of  these  cases,  the  equity  of  the  statute.  That  being  the 
laW)  the  mode  of  carrying  it  out  is  an  accident  If  when  there 
are  cross  demands  between  the  bankrupt  and  another  party  the 
assignee  brings  an  action,  we  should  allow  the  other  party  the  same 
benefit  as  he  would  have  obtained  if  he  had  come  in  to  estabUsh  his 
claim  in  the  Court  of  Bankruptcy.  According  to  Peat  v.  Janes  (1)^ 
where  you  see  that  the  statute  enacts  that  in  the  case  of  winding- 
up  there  is  to  be  a  particular  mode  of  taking  an  account  between 
the  parties,  and  if  the  balance  is  one  way  the  creditor  shall  prove 
in  the  winding-up,  and  that  if  it  is  the  other  way  the  liquidator 
shall  be  entitled  only  to  claim  the  difference,  the  same  mode  of 
taking  the  account  ought  to  apply  to  a  different  form  of  procedure 
whether  in  the  Court  of  Bankruptcy  or  in  the  High  Court.  Then 
Order  XIX.,  rule  3  comes  in,  and  shews  how  the  point  is  to  be 
taken,  viz.,  by  counter-claim. 

It  appears  to  me,  therefore,  that  if  we  endeavour  to  apply  the 
enactments  of  the  legislature  fairly,  and  in  a  rational  and  bene- 
ficial manner,  justice  can  be  done  by  giving  the  defendants  what 
they  ask,  viz.,  the  right  to  a  defence  to  the  extent  of  the  amount 
of  the  damages. 

(1)  8  Q.  B.  D.  147. 
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LiNDLBTi  L  J.    I  am  also  of  opinion  that  the  judgment  of  Lord       ^^^ 
Coleridge  in  this  case  cannot  be  supported*    The  first  question  is,      Mnonr 
whether  the  defendants  are  entitled,  apart  from  any  question  of   ^^  iton''^ 
set-off,  to  any  damages  by  reason  of  the  breach  by  the  plaintiffs    Compakt 
of  a  contract  on  their  part    Lord  Coleridge  held  that  they  were     Natlob. 
not,  on  the  ground  that  there  had  been  such  a  refusal  to  perform    UadteTLJ. 
the  contract  as  to  amount  to  a  rescission  of  it.    Whether  there 
was  such  a  refusal  depends  entirely  on  the  correspondence.    The 
yiew  which  the  Lord  Chief  Justice  took  of  it  is  stated  in  these 
words :  ^  Here  the  defendants,  while  insisting  on  future  deliveries, 
positively  refused  to  pay  for  the  iron  already  delivered,  and  for  all 
which  might    subsequently  be   delivered,  unless  the  plaintiffs 
fulfilled  a  condition  whidi  the  defendants  in  my  opinion  had  no 
right  to  impose/' 

Now,  without  pausing  to  remark  on  the  terms  in  which  that 
conclusion  is  expressed,  I  confess  it  appears  to  me  that  the  cor- 
respondence does  not  bear  that  interpretation.  The  alleged 
refusal  arose  in  this  way.  It  appears  that  the  advisers  of  the 
defendant  company  took  a  view  which  was  untenable,  that  is  to 
say,  they  took  the  view  that  the  defendants  could  not  properly  pay 
certain  money  which  they  owed  to  the  plaintiff  company,  by  reason 
of  the  pendency  of  the  petition  to  wind  up  the  company.  This 
view  was  taken  under  the  impression  that  there  was  something  in 
s.  158  of  the  Companies  Act,  of  1862,  which  rendered  such  a  pay- 
ment improper.  It  was  overlooked  that  s.  153  applies  to  disposi- 
tions by  the  company  of  its  property,  and  not  to  payments  to  the 
company.  The  distinction  is  obvious,  and  not  only  obvious  in  the 
language  of  s.  153,  but  there  is  a  case  In  re  BarnecTs  Banking 
Company t  Ex  parte  The  Contrad  Ootparaiian  (1),  in  which  it  was 
held  by  Lord  Cairns  that  a  transfer  of  shares  to  a  company  which 
was  being  wound  up  was  not  within  s.  153,  and  exposed  the  com- 
*  pany  to  calls  with  respect  to  the  shares.  The  advice  therefore 
was  mistaken  advice.  However  it  was  given,  and  the  consequence 
of  that  advice  was  that  the  defendants  declined,  or  refused,  I  will 
me  that  word  for  the  moment,  to  pay  what  they  owed.  But  they 
did  not  so  decline  or  refuse  as  to  warrant  the  inference  which, 
according  to  the  case  of  Freeih  v.  Burr  (2),  is  necessary  to  dis- 
(1)  Uw  Hep.  8  Ch.  105.  (2)  Law  Rep.  9  C.  P.  208. 
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entitle  them  firom  insisti&g  on  the  contract,  tbe  inferenoe,  I  mean, 
that  they  abandoned  the  contract  or  repudiated  it,  and  wonld 
not  go  on  with  it  The  inference  is  quite  the  other  way.  The 
true  inference  to  be  drawn  from  the  correspondence  is  that  they 
were  ready  enough  to  pay,  but  felt  .embarrassed,  and  did  not 
know  how  to  pay.  Whether  they  ought  to  hare  been  embar^ 
rassed  is  quite  another  matter.  Acting  honestly,  and  having  got 
the  adyice  which  tbey  did,  they  felt  embarrassed  and  hesitated 
about  paying.  It  was  not  such  a  refusal  to  pay  as  brings  the  case 
at  all  within  the  principle  of  Freeth  v.  Burr.  (I) 

Now,  I  certainly  do  not  pretend  to  reconcile  all  the  cases  on 
this  subject.  I  have  tried  in  vain  to  reconcile  Hoare  v.  BennU  (2), 
Simpgon  v.  Crispin  (3),  and  Eonek  v.  Matter.  (4)  I  can  under- 
stand each  case  by  itself,  but  there  is  very  considerable  di£Sculty 
in  reconciling  them.  It  is  not,  howeveri  necessary  to  do  that ; 
what  we  have  to  do  is  to  extract  from  the  cases  some  intelligible 
principle  by  which  to  be  guided,  and  it  appears  to  me  that  the 
principle  is  stated  accurately  in  Freeth  v.  Burr{l)t  by  Lord  Cole- 
ridge himself  in  delivering  his  judgment  in  that  case.  What  he 
says  as  to  the  result  of  the  cases  is  **  The  true  question  is  whether 
the  acts  and  conduct  of  the  parties  evince  an  intention  no  longer 
to  be  bound  by  thef  contract"  I  think  that  is  the  fair  way  of 
testing  each  of  these  cases,  and  it  appears  to  me  that  Lord  Cole- 
ridge either  lost  sight  of  that  in  deciding  this  case  or  drew  an 
incorrect  inference  from  the  correspondence.  Taking  that  as  the 
true  test,  it  appears  to  me,  that  the  true  and  fair  construction 
of  the  important  letters  of  the  10th  of  February,  the  17th  of 
February,  and  the  1st  of  March,  is  this,  that  the  defendants  refused, 
or  declined,  or  hesitated,  to  pay,  not  as  is  stated  in  Fredh  t. 
Burr  (1)  **  evincing  an  intention  no  longer  to  be  bound  by  the 
contract,"  but  evincing  a  difBculty  suggested  to  them  by  their 
solicitor ;  a  difBculty  which  they  did  not  see  their  way  to  get  out 
of.  I  believe  that  is  the  true  construction  and  true  effect  of 
these  letters.  Therefore,  upon  this  point,  which  is  the  only  point 
upon  which  the  Lord  Chief  Justice  decided  this  case,  I  am  unable 
to  agree  with  him. 


(1)  LawRep.  9  0.  P.208. 

(2)  5fl.&N.19. 


(3)  Law  Rep.  8  Q.  B.  14. 
(4;  7  Q.  B.  D.  92. 


VOL.  IX. 


QUBEire  BENOH  DIVISION. 


CJ7 


'  Then  there  remains  another  point  which  is  of  a  totally  different 
character.  This  is  an  action  broaght  by  a  company  which  is  now 
being  wonnd  np,  and  was  commenced  by  leave  of  the  judge  to 
whose  Court  the  winding  up  proceedings  were  attached.  It  is 
contended  that  in  an  action  of  this  kind,  a  defendant  is  not  at 
liberty  to  plead  by  way  setoff  or  counter-claim  a  demand  for 
unliquidated  damages,  even  although  he  restricts  the  demand  to 
the  amount  sought  to  be  recovered  by  the  plaintiff  in  the  action. 
That  raises  a  very  important  and  difficult  question.  Let  us  first 
consider  how  the  case  would  statid  if  the  company  were  not 
being  wound  up.  Under  those  circumstances  I  apprehend  that 
Order  XIX.,  rule  S,  would  apply.  It  applies  to  actions  by 
companies  as  well  as  to  actions  by  individuals,  and  under  the 
Judicature  Act  it  appears  to  me  that  there  is  no  difficulty  at  all 
in  asserting  a  counter-claim  even  to  a  greater  extent]  than  the 
amount  claimed  by  the  plaintiff.  The  question  is,  what  differ- 
ence it  makes  that  the  plaintiff  company  is  being  wound  up. 

Now,  with  regard  to  8et-off»  it  has  long  been  established 
that  when  a  company  is  being  wound  up,  whether  an  action  is 
brought  by  a  company,  or  a  proof  is  carried  in  by  a  creditor  of 
the  company  in  the  winding  up,  a  set-off  of  a  liquidated  sum 
was  admissible.  Whether  this  conclusion  was  arrived  at  under 
the  general  statutes  of  set-off  or  otherwise,  it  is  not^  perhaps 
necessary  now  to  consider.  The  importance  of  bearing  it  in  mind 
is  this,  that  there  is  nothing  in  the  Companies  Act>  1S62,  which 
expressly  relates  to  set-off  as  between  a  company  on  the  one  hand 
and  non*contribntories  on  the  other.  There  are  sections  in  the 
Act  which  relate  to  set-off  as  between  a  company  on  the  one  hand 
and  contributories  on  the  other,  and,  speaking  roughly,  such  a 
set-off  is  not  allowed  in  the  case  of  an  action  or  claim  between 
limited  companies  and  contributories,  and  is  allowed  between 
unlimited  companies  and  contributories.  But  there  is  no  enact- 
ment expressly  relating  to  set-off  between  companies  on  the  one 
hand  and  non-members  on  the  other.  At  the  same  time  there  is 
in  the  same  Act  of  1862  a  series  of  provisions,  which  shews  that 
one  of  the  primary  objects  of  winding  np  a  company  is  to  get  a 
rateable  distribution  of  its  assets  among  its  creditors,  so  that  one 
may  not  be  preferred  to  another.   Notwithstanding  those  general 
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sections  it  was  held  in  the  year  1866  in  Anderson^i  Ocue  (1),  that 
a  set-off  was  to  be  allowed  in  the  case  of  companies,  either  in  an 
action  or  winding  np  proceeding,  and  that  has  ever  since  been 
the  practice.  Another  illustration  of  the  same  kind  is  to  be 
foand  in  the  case  of  Ex  parte  James  (2),  and  I  have  never  heard 
it  in  any  way  questioned  or  disputed.  That,  however,  may  have 
been  by  analogy  to  the  statute  of  George  II.  relating  to  setKiff 
which  did  not  apply  to  unliquidated  damages. 

Then  we  come  to  unliquidated  damages.  In  considering  the 
case  of  unliquidated  damages  it  is  important  to  bear  in  mind  that 
they  can  be  proved  in  a  winding-up.  Sect.  158  of  the  CJompanies 
Act,  1862,  is  very  wide,  and  I  can  hardly  conceive  any  daim 
against  a  company  which  can  result  in  damages  which  cannot 
be  made  the  subject  of  proof.  That  is  important,  but  I  am  not 
aware  of  any  decision  before  the  Judicature  Act  that  throws  light 
upon  the  question  whether  a  crqss-claim  for  unliquidated  damages 
could,  or  could  not  be  set-off  under  the  winding*up  proceedings. 

Now  we  come  to  s.  10  of  the  Judicature  Act,  1875,  which  is 
very  important.  It  is  well-known  that  there  were  difficulties 
in  the  administration  of  assets,  particularly  as  regards  secured 
creditors,  and  that  the  rules  in  Chancery,  which  applied  to  the 
winding  up  of  companies  and  the  administration  of  the  assets  of 
deceased  persons,  were  diffeYent  from  those  in  bankruptcy.  This 
led  to  the  insertion  in  the  Act  of  1873  of  a  clause  which  has 
been  modified  by  the  10th  section  of  the  Act  of  1875,  so  as  to  be 
applicable  to  the  winding-up  of  companies.  Sect.  10  of  the  Act 
of  1875  read  shortly  enacts,  that  on  the  winding-up  of  any  com^ 
pany  under  the  Acts  of  1862  and  1867,  whoae  assets  may  prove 
to  be  insufficient  fur  the  payment  of  its  debts  and  liabilities^ 
and  the  costs  of  winding  up,  the  same  rules  shall  prevail  and  be 
observed  as  to  the  respective  rights  of  the  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  and  contingent  liabilities 
respectively  as  may  be  in  force  for  the  time  being  under  the  law 
of  bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt.  The  first  part  of  the  section  relates  to  secured  and 
unsecured  creditors,  and  alters  the  law  laid  down  in  KdloekU 
(1)  Law  Rep.  3  £q.  837.  .  (2)  Law  Bep.  8  Eq.  22fi. 
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Cla$e.  (1)  The  part  as  to  debts  and  liabilities  provable  is  that  1882 
which  bears  on  the  present  case.  To  what  extent  does  that  go  ?  MKHmT^ 
I  do  not  know  the  histosy  of  the  introduction  of  those  words,  or  ^'^  ^"^ 
what  they  were  pnt  in  to  meet,  but  why  are  we  to  cut  them  Covpamt 
down?  If  we  read  them  literally  they  will  introduce  in  the  Natlob. 
winding  up  of  companies,  the  same  rules  as  to  the  debts  and  unui^Lj. 
liabilities  provable  and  as  to  the  valuation  of  annuities  and 
future  and  contingent  liabilities  respectively  as  may  be  in  force 
for  the  time  being  under  the  law  of  bankruptcy.  It  appears  to 
me  there  is  no  sufiScient  reason  for  cutting  the  words  down,  and 
that  there  is  a  very  good  reason  for  giving  them  their  literal 
meaning,  and  applying  them  to  this  case  in  furtherance  of  the 
apparent  object  of  Ihe  section.  Now,  in  conjunction  with  that 
section,  I  think  we  ought  to  take  Order  XIX.,  rule  3,  because  that 
rule  in  terras  applies  to  actions  between  companies  as  well  as  to 
actions  beiween  individuals,  and  when  we  are  asked  to  cut  down 
that  rule,  it  is  important  to  observe  what  has  been  done  by  the 
legislature  by  s.  10  of  the  Act  of  1875.  It  appears  to  me  that 
the  Act  of  Parliament  and  the  Order  throw  light  on  each  other, 
and  that,  although,  there  would  be  a  difiSculty  (to  my  mind  an 
insuperable  difficulty)  in  applying  Order  XIX.,  rule  3,  to  this 
case,  if  it  were  not  for  the  10th  section,  yet  when  they  are  taken 
together  the  difficulties  vanish,  and  the  result  of  giving  effect 
to  both  8. 10  and  Order  XIX.,  rule  3,  is  that  a  counter-claim  for 
unliquidated  damages  onght  to  be  allowed  in  the  case  of  a  com- 
pany whose  affairs  are  being  wound  up.  That  appears  to  me  to 
be  the  logical  conclusion  to  be  drawn  from  the  section  and  the 
rule  together.  Now  there  is,  I  think,  no  authority  against  that 
view.  The  decision  of  WilliaroSy  J.,  in  the  case  of  Inee  Hall 
Bcilinff  MHU  Co.  v.  Douglas  Forge  Co.  (2)  does  not  apply.  That 
case  was  decided  upon  the  principle  that  the  goods  snpplied  by 
the'liquidator  were  supplied  in  performance  of  a  distinct  contract 
with  him ;  and,  of  course,  a  liquidator  selling  the  goods  of  a  com- 
pany would  not  sell  them  to  a  man  who  would  pay  the  price  by 
set-off.  The  case  referred  to  of  Satikey  Brook  Co.  v.  Marsh  (3) 
was  a  case  of  a  similar  description.    It  appears  to  me  upon  the 

(1)  Uw  Bcp.  3  Ch.  769.  (2)  8  Q.  B.  D.  179. 

(3)  Uw  Rep.  6  Ex.  185. 
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1882       whole  that  the  right  of  set-off  is  estabtished,  and  that  the  appeal 

ilKiifsy     ought  to  be  allowed. 

Stisl  amp 

CoxpANT  BowEN,  L.J.  I  am  of  the  same  opioion.  With  regard  to  the 
Kaylor.  ^"^  point  whether  the  plaintiffs  were  justified  here  in  refosiog  to 
deliver  farther,  and  in  treating  the  contract  as  determined  by  reason 
of  the  non-payment  and  the  conduct  of  the  defendants,  I  desire  to 
say  that  I  think  the  true  test  is  the  one  laid  down  in  Freeth  v. 
Burr.  (1)  Nor  do  I  understand  that  the  Lord  Chief  Justice 
really  desired  to  depart  from  the  principle  which  is  to  be  found 
in  the  judgment  of  that  case,  a  judgment  which  was  deliyered  by 
himself.  I  think  there  has  been  a  mistake  in  the  shorthand 
notes  of  his  judgment  in  the  present  instance,  and  that  he  did  not 
mean  to  say  that  the  test  was  whether  the  conduct  of  one  party  to 
the  contract  was  inconsistent  with  the  contract,  because  of  course 
every  breach  of  contract  is  inconsistent  with  the  contract,  but 
that  the  test  was  whether  the  conduct  of  one  party  to  the  contract 
was  really  inconsistent  with  an  intention  to  be  bound  any  longer 
by  the  contract  Now  in  cases  where  the  Court  has  to  determine 
whether  that  principle  of  law  applies,  the  facts  may  approach 
nearer  to  tiie  line,  or  may  be  at  a  greater  distance  from  it ;  and 
the  di£Sculty  is  that  the  judges  have  had  to  draw  inferences  from 
the  particular  facts  in  order  to  determine  whether  the  principle 
applies.  Non-delivery  of  a  single  parcel  would  not  be  neces- 
sarily, of  course,  sufficient  to  intimate  that  the  person  who  does 
not  deliver  intends  no  longer  to  be  bound,  but  I  am  £etf  from 
saying  that  non-delivery  of  a  single  parcel  might  not  in  particular 
contracts,  and  under  particular  circumstances,  be  sufficient.  So  as 
to  non-payment.  Non-payment  of  itself  is  certainly  not  necessarily 
evidence  of  an  intention  no  longer  to  be  bound  by  the  contract, 
but  I  do  not  say  there  might  not  be  circumstances  under  which 
the  Court  would  be  entitled  to  draw  that  inference  from  it.  If 
Lord  Bramwell  in  Honek  v,  MuUer  (2)  is  to  be  understood  as 
saying  that  the  doctrine  can  no  longer  be  applied  when  the 
contract  has  been  part  performed,  it  seems  to  me  that  his  obser- 
tion  goes  beyond  what  can  be  supported,  for,  as  the  Master  of 
the  Bolls  has  pointed  out,  many  of  the  cases  where  one  party  was 

(1)  Law  Rep.  9  C.  P.  208.  (2)  7  Q.  B.  D.  92. 
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oontract,  were  cases  in  which  the  contract  had  been  part  per- 
formed.   A  fallacy  may  possibly  lurk  in  the  nse  of  the  word    ^^"^^^ 
"  rescission*"    It  is  perfectly  troe  that  a  <tontract,  as  it  is  made    Co^^rr 
by  the  joint  will  of  two  parties,  can  only  be  rescinded  by  the  joint     Katlor. 
will  of  the  two  parties,  but  we  are  dealing  here,  not  with  the  right    Bo^imjLj. 
of  one  party  to  rescind  the  oontraet,  bat  with  his  right  to  treat 
a  wrongfal  repadiation  of  the  contract  by  the  other  party  as  a 
complete  renanciation  of  it. 

With  regard  to  Hoare  y.  Betmie  (1),  I  think  that  the  trae 
explanation  of  that  case  is  that  the  plea  was  a  special  plea,  which 
set  oat  yarioos  facts  from  which  two  different  inferences  might 
qaite  well  be  drawn,  and  as  one  or  the  other  is  drawn,  the  decision 
wonld  appear  correct  or  the  reverse.  Upon  the  first  point  in  the 
case,  I  agree  with  the  Master  of  the  Bolls  and  Lindley,  L.  J.,  in 
thinking  that  the  correspondence  in  this  case  does  not  shew  sack 
a  refusal  on  the  part  of  the  defendants  to  be  boand  in  f atare  by 
the  contract  as  entitled  the  plaintiffs  to  consider  the  contract  at 
an  end. 

With  regard  to  the  qaestion  of  set-off,  it  seems  to  me  that 
8.  10  of  the  Jadicatare  Act  of  1875  is  decisiye  in  favoar  of  the 
defendants.  Here  is  a  claim  which  is  provable,  and  the  section 
says  that  the  rales  in  bankroptcy  as  to  debts  and  liabilities 
provable  shall  be  observed  and  prevail  in  winding-np.  That 
shews  that  in  winding-np  the  claim  conld  be  set-off.  Bat  if  that 
be  BO,  the  decision  of  the  Ooart  of  Appeal  in  Peat  v.  Jones  (2) 
appears  to  me  sa£Scient,  even  witboat  Order  XIX.,  rale  8,  to 
enable  the  defendants  to  set  np  this  defence  in  an  action.  If  it 
were  not  for  s.  10, 1  agree  with  Lindley,  L.J.,  and  I  believe  with 
the  Master  of  the  Bolls,  in  thinking  it  very  doabtfal  whether 
Order  XIX.,  rale  3,  which  I  think  is  a  mere  procedore  rale, 
woald  be  safficient.  Bat  no  difficnlty  arises  when  s.  10  is  taken 
into  accoant,  for  then  Order  XIX.,  rale  3,  is  only  taken  as  indi- 
cating the  proper  way  of  setting  ap,  or  bringing  to  the  notice 
of  the  C!oart,  the  rights  of  the  parties  which  have  been  established 
by  s.  10.  For  these  reasons  I  think  the  jadgment  of  Lord 
Coleridge  cannot  be  sapported. 

(I)  5  H.  &  K.  la  (2)  8  Q.  B,  D.  147. 
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Bowen,  I-  J. 


Minutes  of  OBDEiu-rDiachaif^e  the  judgment  Declare  that 
the  defendants  are  entitled  to  set-off  against  the  17131.  admitted 
to  be  due  to  the  plaintiffs  such  damages  as  they  the  defendants 
may  have  sustained  by  reason  of  the  failure  or  refusal  of  the 
plaintiffs  to  deliyer  to  the  defendants  the  remainder  of  the  blooms 
deliverable  under  the  contract.  Beferenoe  to  ascertain  the  amount 
of  such  damages.  Order  the  plaintiffs  to  pay  the  defendants' 
costs  of  the  appeal.  Reserve  further  consideration,  and  the  costs 
of  the  action  to  follow  the  event. 


Solicitors  for  plaintiffs :  FT.  W.  Wynne  &  Son. 
Solicitor  for  defendants :  O.  M.  Clement. 


H.  C.  J. 


JimalS. 


[IN  THE  COURT  OF  APPEAL.] 
QUILTER  V.  MAPLE80N. 

Landlord  and  Tenant-^Belitf  againat  Forfeiture^  Conveyancing  and  Law  of 
Propariy  Aci,  1881  C44  A  45  Viet.  c.  41),  s.  li— Pending  Prooeeding*^ 
Order  LVIIL  r.  B—Fotoer  qf  Court  of  Appeal. 

A  landlord  brought  on  action  to  recover  tbe  demised  ^property  under  a  proTiso 
of  re-entry  fur  breech  of  a  covenant  to  insure.  Tbe  defendant  claimed  relief 
under  statute  22  &  23  Vict.  c.  35,  s.  4.  Tbe  plaintiff  obtained  judgment  on  the 
4th  of  July,  1881.  On  tbe  4th  of  August  the  defendant  appeal«l.  A  stay  of 
proceedings  was  granted  and  continued,  so  that  the  plaintiff  never  obtained 
possession.  On  the  Ist  of  January,  1882,  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  is  45  Vict,  c  41),  came  into  operation,  after  which  the  appeal  came 
on  to  be  heard. 

Beldf  that  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  14,  suVs.  2, 
is  not  confined  to  breaches  taking  place  after  the  Act  came  into  operation,  but 
extends  also  to  breaches  committed  before  the  Act,  and  to  proceedings  pending 
when  the  Act  came  into  operation,  and  that  as  the  landlord  had  not  obtained 
possession,  but  the  action  was  still  pending,  there  was  jurisdiction  to  grant 
relief  to  the  tenant  under  that  sub-section. 

BM^  also,  that  assuming  the  judgment  of  the  Court  below  to  have  been 
correct  according  to  the  law  as  it  then  stood,  the  Court  of  Appeal  could  grant  to 
the  tenant  the  relief  to  which  he  was  entitled  according  to  tbe  law  as  it  stood  at 
the  hearing  of  the  appeal,  since  the  general  orders  provide  that  appeals  shall  be 
by  way  of  re-hearing,  and  give  power  to  the  Court  of  Appeal  not  merely  to  make 
any  order  which  ought  to  have  been  made  by  the  Court  below,  but  to  make  such 
lurther  or  other  order  as  the  case  may  require. 

The  plaintiff  was  the  assignee  of  the  lessors  in  an  indenture 
of  lease  dated  the  10th  of  July,  1845,  by  ivhich  Her  Majesty^s 
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Theatre,  Haymarket,  was  underlet  to  6.  Lnmley,  and  the  de-       1M2 
iendant  was  the  assignee  of  Lnmley.    The  action  was  commenced     QnurEB 
in  May,  1880,  to  recorer  possession  under  a  proviso  of  re-entry   h^^jt. 
for  breaches  of  covenant.    The  breaches  alleged  were  that  the 
defendaift  had  omitted  to  keep  the  premises  insured  against  fire 
for  14,000/.  in  the  names  of  the  persons  mentioned  in  the  covenant 
for  insurance ;  had  neglected,  omitted,  or  refused  to  produce  to 
the  plaintiff  or  his  agents  when  requested  to  do  so  on  the  4th  and 
6th  of  May,  1880^  the  policies  and  the  receipts  and  vouchers 
proving  the  payment  of  the  premiums;  and  had  not  paid  the 
premiums  and  policies  for  keeping  the  premises  insured. 

The  defendant  by  his  statement  of  defence  claimed  relief  under 
22  &  23  Yict.  c.  35,  s.  4,  alleging  that  the  breach  of  the  covenant 
to  insure  had  been  committed  without  fraud  or  gross  negligence. 

The  defendant,  it  appeared,  had  been  abroad  in  March,  1880, 
when  the  policies  of  insurance  expired,  and  had  left  instructions 
with  an  agent  to  keep  the  policies  on  foot,  but  had  not  remitted 
funds  for  doing  so.  The  agent  entered  into  an  arrangement  with 
the  agents  of  the  insurance  companies  for  keeping  the  policies  on 
foot  till  the  defendant  returned  to  England,  but  it  was  disputed 
whether  this  arrangement  would  in  the  event  of  a  fire  have  been 
binding  on  the  companies  if  they  had  chosen  to  repudiate  it 
The  property  had  since  been  duly  insured. 

The  action  was  tried  before  Lord  Coleridge,  C.J.»  who  on  the 
4th  of  July,  1881,  gave  judgment  for  the  plaintiff,  but  granted  a 
stay  of  proceedings  which  had  subsequently  been  continued,  so 
that  the  plaintiff  never  obtained  possession. 

The  defendant  on  the  4th  of  August,  1881,  gave  notice  of 
appeal. 

On  the  1st  of  January,  1882,  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  dsL45  Vict.  c.  41),  came  into  operation. 

On  the  19th  of  June,  1882,  the  appeal  came  on  for  hearing. 

Sir  Farrer  HetBcheM^  8.G.y  E.  Harrisanf  Q.O.,  and  Harmswcrik, 
for  the  appellant.  The  Lord  Chief  Justice  decided  against  the 
defendant  on  the  ground  that  there  had  been  negligence.  The 
statute  22  &  23  Yict.  c.  35  says  ^'  gross  negligence,"  which  must 
mean  something  more  than  ^  negligence,"  and  his  Lordship  did  not 
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1888  say  that  there  had  been  gross  negligence  Bot  supposing  that 
^vnam^  there  was  gross  negl^enoe,  so  that  the  defendant  was  not  entitled 
MAniesox.  ^  ^lief  under  that  statute,  he  is  now  entitled  to  relief  under  the 
Oonveyancing  and  Law  of  Property  Act,  1881,  c.  14 

[Jessel,  M.B.  How  can  that  help  you  on  this  appeal  ?  Kjau  the 
Court  do  anything  but  decide  what  judgment  ought  to  hare  been 
given  in  July,  1881,  when  that  Act  had  not  come  into  operation?] 

If  the  defendant  had  brought  an  equitable  action  for  relief  against 
f<»feitare  under  the  Act  of  1881,  c.  14,  sub-s.  2,  instead  of  setting 
up  the  defence  in  this  action,  the  landlord  could  not  hare  resisted 
it,  for  the  lessee  is  in  time,  as  the  landlord  has  not  re-entered. 
[They  were  then  stcqpped  by  the  Court] 

Webster,  Q.O.,  and  Greeney  contra.  Sect  14  of  the  Act  of  1881 
no  doubt  applies  to  leases  made  before  the  Act^  but  not  to  breaches 
before  the  Act  The  2nd  sub-section  cannot  so  apply,  because  it 
refers  to  conduct  under  the  1st  sub-section.  **  Where  a  lessor  is 
proceeding  "  means  ^'  where,  after  the  passing  of  this  Act,  a  lessor 
proceeds."  The  repealing  section,  s.  71,  saves  pending  proceed- 
ings, and  expressly  leaves  the  consequences  of  anything  done 
before  the  Act  unaffected.  On  this  appeal  the  Court  cannot  pro- 
nounce a  judgment  which  would  have  been  wrong  if  Lord  Cderidge 
had  pronounced  it  when  the  case  was  before  him. 

JesseIi,  MJL  I  am  of  opinion  that  the  Act  of  1881  applies. 
The  question  whether  an  Act  of  Parliament  is  retrospective  in  its 
operation  must  be  determined  by  the  provisions  of  the  Act  itself, 
bearing  in  mind  that  a  statute  is  not  to  be  construed  retrospec- 
tively, unless  it  is  clear  that  such  was  the  intention  of  the  l^is- 
latnre.  Let  us  first  consider  what  was  the  object  of  this  enactment. 
It  waste  give  a  lessee  a  right  to  relief  against  forfeiture  which  he 
did  not  previously  possess.  Subrs.  9  of  s.  14,  expressly  makes  the 
section  apply  to  old  leases,  so  that  sub-s.  1  clearly  deprives  the 
landlord  of  a  right  which  he  would  have  had  to  claim  a  forfeiture 
of  an  existing  lease  under  the  terms  of  a  proviso  contained  in  it. 
The  section  therefore  manifestly  is  to  some  extent  retrospective^ 
as  it  alters  the  rights  of  the  parties  under  an  existing  contract 
We  have  then  to  consider  whether  it  applies  to  a  pending  action. 
Now,  first,  does  the  Act  apply  to  breaches  committed  before  it 
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came  into  operation  ?  I  am  of  opinion  that  it  does.  It  would  be  issa 
strange  if  the  contract  were  altered  as  to  futare  breaches  only  and  Qni^o 
not  as  to  past  breaches,  and  if  we  look  at  s.  71,  the  intention  of  ^£^p^y^ 
the  legislature  is  reasonably  clear.  Suppose  a  breach  of  a  cove- 
nant to  insure  to  have  been  committed  without  fraud  .or  gross 
negligence  before  the  Act  of  1881  came  into  operation,  no  fire  to 
haye  occurred,  and  a  proper  insorance  to  have  been  effected  before 
the  Act  came  into  operation,  but  no  proceedings  to  haye  been 
taken  to  obtain  relief  under  22  &  23  Vict  c  35,  s.  4*  The  Act 
of  1881,  s.  71,  repeals  that  enactment,  and  only  saves  to  the 
lessee  the  benefit  of  it  so  far  as  relates  to  any  pending  proceeding. 
If  then  we  were  to  hold  the  Act  of  1881  not  to  apply  to  breaches 
committed  before  it  came  into  [opecation,  the  effect  of  an  enact- 
ment designed  for  the  benefit  of  tenants  would  be  to  take  away 
from  the  tenant  a.  right  to  relief  against  forfeiture  which  he  had 
before  it  came  into  operation. 

Then  does  the  enactment  apply  to  pending  proceedings  ?  I 
think  that. it  does.  The  second  sub*section  only  applies  where 
the  landlord  has  not  re-entered.  This  is  important  to  be  observed. 
On  an  ejectment  under  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76),  s.  210,  a  tenant  could  obtain  relief  against 
forfeiture  for  non-payment  of  rent  at  any  time  within  six  months 
after  execution.  No  such  period  is  allowed  by  the  Act  of  1881,  s.  14, 
sub-8.2,and  the  tenant  must  proceed  under  that  enaotmentbefore 
the  landlord  has  re-entered.  We  must,  therefore,  in  furtherance 
of  the  objects  of  the  Act,  hold  the  enactment  to  apply  to  pending 
proceedings,  unleqp  there  is  something  in  the  words  to  prevent  oar 
doing  so.  Mr.  Greene  argued  that  this  sub-section  cannot  apply  to 
pending  proceedings,  because  it  refers  to  the  conduct  of  the  parties 
under  the  foregoing  provisions  which  can  only  relate  to  matters 
after  the  Act  comes  into  operation ;  but  I  think  we  must  treat 
those  words  as  referring  to  the  conduct  of  the  parties  under  the 
preceding  provisions,  when  and  so  far  as  the  previous  provisions 
are  applicable.  I  think,  therefore,  that  the  sub-section  is  appli- 
cable to  pending  proceedings,  and  that  we  have  jurisdiction  under 
it,  unless  the  fact  of  this  being  an  appeal  prevents  our  having  it. 

Now,  when  we  look  at  Order  LYIIL,  rule  2,  we  find  it  provides 
hat  ^'  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  re- 


676  QUEKNTS  BENCH  DIVISION.  VOL.  IX. 

1^2       iiearing.**    On.  an  appeal  strictly  so  called,  sach  a  jadgment  can 
QuiLTBB  §^^J  ^  given  as  onght  to  have  been  given  at  the  original  hearing ; 
Maplkson.  I^^^  ^^  ^  rehearing  such  a  jadgment  may  be  given  as  onght  to  be 
^  given  if  the  case  came  at  that  tiifleDefore  the  Court  of  first 
I  instance.    This  point  often  arose  in  the  Court  of  Chancery  where 
j  there  was  no  strict  appeal,  but  only  a  re-hearing  before  a  snperior 
j  Court.    It  often  happened  that  somebody  had  died  before  the  re- 
it  hearing,  which  made  the  title  of  one  of  the  parties  dear — ^tbe 
Court  on  the  re-hearing  could  have  regard  to  that.    So  also  the 
Court  could  have  regard  to  conduct  which  made  an  appeal  im- 
proper.   Then  the  5th  rule  of  the  same  order  gives  the  Court  of 
Appeal  power  to  admit  further  evidence,  and  says,  that  **  The 
Court  of  Appeal  shall  have  power  to  give  any  judgment  and  make 
any  order  which  ought  to  have  been  made,  and  to  make  such 
further  or  other  order  as  the  case  may  require."    It  was,  in  my 
opinion,  intended  to  give  appeals  the  character  of  rehearing^,  and 
to  authorize  the  Court  of  Appeal  to  make  such  order  as  ought  to 
be  made  according  to  the  state  of  things  at  the  time.    I  am  of 
opinion,  therefore,  that  the  defendant  is  entitled  to  relief  against 
the  forfeiture. 

LiNDLEY,  L.J.  I  also  am  of  opinion  that  s.  14,  sub-s.  2  of  the 
Act  of  1881  is  applicable.  The  action  was  brought  by  the  land- 
lord on  the  ground  of  breaches  committed  before  the  Act,  and  he 
obtained  judgment  before  the  Act  came  into  operation,  but  exe- 
cution was  stayed,  so  that  he  has  never  obtained  possession.  The 
original  action  then  is  not  yet  at  an  end.  Now  when  we  look  at 
s.  14,  we  find  that  so  far  as  language  goes,  the  2nd  sub-section 
applies  to  the  case.  So  long  as  the  tenant  has  not  been  turned  out 
of  possession  he  is  within  the  terms  of  the  enactment,  for  the  lessor 
is  **  proceeding  to  enforce"  his  right  of  re-entry.  The  enactment 
then  being  in  terms  retrospective  must  be  construed  according  to 
its  terms  as  being  retrospective.  The  14th  section  is  expressly, 
declared  by  sub-s.  9  to  be  applicable  to  old  leases,  and  it  mani- 
festly alters  the  rights  of  the  parties  retrospectively.  It  is  ui^, 
however,  that  though  it  applies  to  leases  made  before  the  Act,  it 
does  not  apply  to  breaches  of  covenant  committed  before  the  Act. 
It  is  not  expressly  in  terms  declared  to  apply  to  them,  but  when 
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^e  look  at  the  object  of  the  enactment  it  does  not  appear  to  me       1882 
to  be  going  beyond  fair  oonstmction  to  say  that  it  applies  to     quilteb 
breaches  before  the  Act  and  to  pending  proceedings.    It  is  not   M^p^j- 
unimportant  to  observe  that  the  Act  tinder  which  the  tenant 
could  have  obtained  relief  before  the  passing  of  the  Act  of  1881 
IS  repealed  by  s.  71  of  that  Act,  which  provides  that  every  action, 
proceeding,  and  thing  then  pending  or  incomplete,  may  be  carried 
on  and  completed  as  if  there  had  been  no  such  repeal  in  the  Act. 
Fntting  the  provisions  of  the  Act  together,  they  appear  to  me  to 
justify  the  conclusion  that  on  the  true  construction  the  14th  sec- 
tion of  the  Act  is  retrospective,  and  applies  to  breaches  whenever 
committed,  so  long  as  the  landlord  has  not  obtained  possession. 

Bow£N,  L.J.  I  am  of  the  same  opinion.  The  first  question  is, 
whether  the  defendant's  application  for  relief  is  too  late.  Under 
*&  14,  sub-s.  2  of  the  Act  of  1881,  the  tenant  may  apply  for 
relief  until  the  landlord  has  re-entered.  Now,  as  long  as  execu- 
tion is  stayed,  re-entry  is  suspended.  It  was  urged  that  this  sub- 
-section  does  not  apply  to  an  action  pending  when  the  Act  came 
into  operation.  No  doubt,  as  a  general  rale,  a  statute  does  not 
affect  pending  proceedings,  but  that  rule  is  only  a  guide  where  the 
intention  of  the  legislature  is  obscure,  it  does  not  modify  the 
clear  words  of  a  statute.  Many  clauses  of  this  statute  contain 
provisions  clearly  retrospective,  which  lessens  the  presumption 
against  any  particular  clause  being  retrospective.  I  agree  with 
Mr.  Webster  in  thinking  that  the  words  *'  where  a  lessor  is  pro- 
•ceeding"  in  s.  14,  sub-&  2,  rather  relate  to  the  character  of  the 
proceedings  than  to  the  question  when  the  proceedings  were  com- 
menced, but  I  think  that  the  provision  has  a  retrospective  force 
derived  from  sub-s.  9,  and  is  applicable  to  a  pending  litigation. 
Why  should  the  provision  not  be  so  applicable  ?  It  is  expressly 
made  applicable  to  leases  executed  before  the  Act,  and  therefore 
affects  rights  existing  when  the  Act  came  into  operation;  why 
then  should  it  be  confined  to  breaches  committed  after  the  Act  ? 
The  wider  application  is  more  consistent  with  the  principle  of 
the  statute.  If  so,  I  think  we  must  go  further  and  hold  that  it 
applies  to  proceedings  pending  when  the  Act  came  into  operation. 
Sub-s.  2  gives  the  Court  power  to  impose  all  such  terms  as  are 
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1882  reqnisite  to  enable  it  to  do  justice  to  the  landlord.  The  only  le- 
Qmi/rsB  mainmg  qneation  is,  whether  the  Court  of  Appeal  can  give  relief 
j^^^^j^^^  where  a  judgment  had  been  obtained  by  the  landlord  before  the 
Act  came  into  operation.  I  think  we  should  be  misreading  the 
Judicature  rules  if  we  held  that  it  could  not  when  the  landlord 
has  not  obtained  possession.  The  rules  were  intended  to  enable 
the  Court  of  Appeal  to  do  complete  justice*  If  the  law  has  been 
altered  pending  an  appeal,  it  seems  to  me  to  be  pressing  rules  of 
procedure  too  far  to  say  that  the' Court  of  Appeal  cannot  decide 
according  to  the  existing  state  of  the  law.  I  think  that  such  is 
not  the  true  construction  of  the  rules,  for  Order  LYIIL  rule  5, 
does  not  merely  enable  the  Court  of  Appeal  to  make  any  order 
which  ought  to  haye  been  made  by  the  Court  below,  but  to  make 
such  further  or  other  order  as  the  case  may  require. 

Belief  was  accordingly  granted  to  the  defendant  on  the  terms 
of  his  repaying  to  the  plaintiff,  with  interest,  the  premiums  of 
insurance  which  the  plaintiff  had  paid,  rent  up  to  the  24th  of 
June,  and  the  costs  both  in  the  Court  of  Appeal  and  in  the  Court 
below. 

Solicitors  for  plaintiff:  Last  (&  Sons. 
Solicitor  for  defendant :  /.  JS.  Ode. 

H.  0.  J. 
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PRICE  AND  Othebs  v.  LIVINGSTONE  akd  Othbbs. 
Ship — Charterparty--Findl  Bailing  from  last  Fori, 

By  the  tenns  of  a  charterparty  the  ownera  were  entitled  to  an  advance  of  one- 
third  of  the  freight  within  eight  days  "  from  final  sailing  of  the  yessel  from  her 
last  port  in  United  Kingdom."  The  yessel  was  loaded  at  Penarth  Dock,  and  was 
towed  by  a  steam-tng  seven  or  eight  miles,  bringing  her  out  about  three  miles 
into  the  Bristol  channeL  She  there  cast  anchor,  as  the  weather  was  threatening. 
While  she  was  lying  at  anchor  a  storm  broke  her  cables,  and  she  ultimately  ran 
ashore  on  Penarth  beach,  and  the  cargo  was  spoiled.  The  vessel  had  never  been 
beyond  the  limits  of  the  port  of  Cardiff  as  defined  for  fiscal  purposes,  but  she  had 
left  what,  for  commercial  purposes,  is  considered  the  port,  and  had  been  out  at 
sea.  She  went  ashore  within  the  limits  of  the  port  in  its  commercial  sense.  The 
owners  sued  for  one-third  of  the  freight,  and  the  charterers  resisted  the  claim  on 
the  ground  that  the  vessel  had  never  sailed  from  her  last  port  in  the  United 
Kingdom  :— 

Uddf  affirming  the  decision  of  Lopes,  J.,  that  the  word  **  port "  must  be  taken 
in  its  ordinary  commercial  sense,  and  that  as  the  vessel  had  got  out  to  sea 
without  any  intention  of  returning,  she  must  be  taken  to  have  finally  sailed 
from  her  last  port,  that  her  being  driven  back  into  it  by  the  weather  made  no 
difference,  and  that  the  one-third  of  the  freight  was  payable. 

On  the  12th  of  October,  1880,  the  plaintiffs  chartered  to  the 
defendants  the  ship  Buekhursi  by  a  charterparty  on  a  printed 
form.  The  passages  material  for  the  present  purpose  are  given 
below,  the  insertions  in  writing  being  distinguished  by  italics. 

^  It  is  this  day  mutually  agreed  between  Messrs.  fP.  B.  Price  dk 
Co.f  owners  of  the  good  ship  or  vessel  called  the  Buekhwrsif  and 
classed  100  ^1,  of  the  measurement  of  1850  tons  or  thereabouts 
now  Jmlding  in  the  Fort  of  Dwnbartonf  and  Messrs.  Livinffstone^ 
Briffgs,  &  Co.^  merchants,  that  the  said  ship  being  warranted 
Jtight,  staunch,  and  strong,  and  classed  as  above  during  the  voyage, 
shall  with  all  possible  dispatch  proceed  to  Benarth  Doeh,  Cardiff 
and  after  being  in  a  loading  berth  •  •  .  •  shall  there  load  a  full 
and  complete  cargo  of  steam  coals  as  ordered  by  charterers,  which 
they  bind  themselves  to  ship,  Ac,  &e.,  and  being  so  loaded  shall 
proceed  to  Bombay,  or  so  near  thereunto  as  she  may  safely  get, 
and  deliver  the  same,  &c.,  &c.,  the  act  of  God,  the  Queen's  enemies, 
jBre,  and  all  and  every  other  the  dangers  and  accidents  of  the  seas, 
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1882  rivers,  and  navigation  daring  the  said  voyage  always  mntnally 
Pbigi  excepted.  The  freight  to  be  paid  on  the  quantity  delivered  at 
L1YINO8TONB  ^^^  ^^^^  ^^^  '^^  ^^  tvoenty-one  shiUingB  and  sixpenee  per  ton  of 
20  cwty  or  at  the  option  of  the  agent  of  the  P.  &  0.  Steam 
Navigation  Company  at  the  port  of  discharge  on  the  quantity 
shipped  ....  such  freight  to  be  paid  as  follows : — An  advance 
of  one-third  by  charterers  acceptance  at  three  months  date  and 
one-third  at  six  months  dale  from  final  sailing  of  the  vessel  from 
her  last  port  in  United  Kingdom,  clean  bills  of  lading  on  charterers 
form  for  the  cargo  having  been  previously  signed  by  the  master 
and  handed  to  the  charterers,  or  at  their  option  in  cash  within 
eight  days  from  sailing  under  discount  at  Buik  rate,  but  not  nnder 
U.  per  cent,  per  annum." 

On  Friday,  the  14th  of  January,  I88I9  the  vessel  was  fully 
loaded  at  Penarth  Dock,  and  on  the  15th  was  ready  for  sea.  On 
the  16th  she  was  towed  out  by  a  eteam-tug  for  seven  or  eight 
miles  to  a  point  out  in  the  Bristol  channel,  about  three  miles  from 
Lavemock  point.  The  weather  being  threatening  the  captain  cast 
anchor  here.  The  vessel  remained  at  anchor  till  the  18th,  when, 
owing  to  the  violence  of  the  wind,  the  cables  parted,  and  she  ulti- 
mately drove  ashore  on  Penarth  beach.  Part  of  the  coal  was 
thrown  overboard,  the  rest  was  wetted  with  sea-water,  and  could 
not  be  carried  on  to  Bombay. 

The  vessel  had  never  been  outside  the  limits  of  the  port  of 
Cardiff  as  defined  for  fiscal  purposes,  but  taking  the  port  in  its 
ordinary  commercial  sense  she  had  left  it  and  been  out  at  sea.  She 
ran  aground  within  the  limits  of  the  port  in  the  ordinary  sense. 

The  plaintiffs  brought  their  action  to  recover  105621,  the 
amount  of  one-third  of  the  freight.  The  defendants  resisted  the 
claim  on  the  ground  that  the  ship  had  never  finally  sailed  from 
her  last  port  in  the  United  Kingdom.  Lopes,  J.,  gave  judgment 
in  favonr  of  the  plaintiffs. 

The  defendants  appealed. 

HoUams,  for  the  defendants.  The  vessel  never  was  outside  the 
port  of  Cardiff  as  defined  in  the  gazette  for  fiscal  purposes.  She 
cannot,  therefore,  be  considered  to  have  finally  sailed  from  her 
last  port.    She  was  moreover  driven  back  so  as  to  be  within  the 
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limits  of  the  port  in  a  popular  sense,  and  the  words  **  last  port  **  1882 
are  wide  enough  to  cover  a  port  in  the  United  Kingdom  into  which  pkob 
she  is  driven  by  stress  of  weather.  ijviKQsroHB. 

[Sib  J.  Hanken  referred  to  BoelancU$  y.  Harrison  (1)  as  to  the 
limits  of  the  port  of  Cardiflf,  and  to  Hvdwn  t.  BiUon  (2)  as  to 
final  sailing.] 

A.  L.  Smith,  contra,  was  not  called  upon. 

Jessel,  M.B.  This  case  raises  a  simple  point  on  a  charter- 
party,  which  is  partly  in  print  partly  in  writing.  [His  Lordship 
here  read  the  material  parts  of  the  charterparty,  distinguishing 
the  parts  in  print  and  in  writing.]  Stress  h&s  been  laid  on  the 
words  **  last  port,'*  but  I  am  not  much  struck  by  them.  If  only 
one  port  is  mentioned  it  might  be  more  correct  to  strike  out 
*^last"  from  the  printed  form,  but  if  there  is  only  one  port,  it 
must  be  both  first  and  last,  so  I  do  not  think  that  any  stress  is  to 
be  laid  on  the  expression.  The  question  then  is,  what  is  meant 
by  sailing  from  the  last  port.  The  word  **  port  **  must  be  under- 
stood in  its  ordinary  commercial  sense.  There  are  ports  which, 
like  the  port  of  Cardiff,  extend  to  miles  for  fiscal  purposes,  but 
they  are  not  for  commercial  purposes  to  be  treated  as  haying  that 
extent.  This  vessel  was  towed  out  to  sea  in  the  Bristol  channel, 
and  had  got  seven  or  eight  miles  out  of  the  port  in  its  ordinary 
commercial  sense.  It  is  urged  that  she  was  driven  back  to 
Cardiff,  and  so  had  not  finally  sailed.  That  she  was  driven  back 
is,  to  my  mind,  immaterial  for  the  present  purpose.  She  had 
finally  sailed  as  soon  as  she  had  left  the  port  for  the  purpose  of 
proceeding  on  her  voyage  without  any  intention  of  coming  back. 
It  can  hardly  be  seriously  suggested  that  she  had  not  *'  sailed " 
within  the  meaning  of  the  charterparty,  becaose  she  was  in  tow 
and  her  sails  were  not  set.  What  is  meant  by  sailing  is  departure 
from  the  port  for  the  purpose  of  proceeding  on  her  voyage. 

Sib  James  Hanken.  ^he  case  of  Hudson  v.  BiUan  (2)  sug- 
gests the  meaning  of  **  final  sailing,"  the  vessel  must  have  got  out 
of  port  ready  for  her  voyage  and  for  the  purpose  of  proceeding  on 
her  voyage.    It  was  held  in  that  case  that  the  vessel  had  not 

(1)  9  Ex.  444.  (2)  6  E.  &  B.  565. 
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1882  finally  sailed,  because  her  papers  were  not  on  board.  In  the 
Psio,  present  case  everything  was  ready,  and  the  fact  that  the  yessel 
LivnrGffroNi  ^^  driven  back  by  stress  of  weather,  does  not  entitle  ns  to  say 
that  she  had  not  finally  sailed.  It  is  said  that  she  had  not  finally 
sailed  from  her  last  port,  but  as  only  one  port  is  mentioned,  last 
port  must  mean  the  port  of  Cardiff.  It  has  been  contended  that, 
as  she  was  driven  back,  the  port  into  which  she  was  driven  was 
her  last  port,  and  that  she  never  sailed  from  it.  But  this  cannot 
have  been  the  meaning  of  the  charterparty,  for  it  would  leave  it 
undetermined  when  the  bills  were  to  commence  running  until  it 
was  ascertained  that  she  had  not  been  driven  back  into  any  port 
in  the  United  Kingdom.  The  port  from  which  a  vessel  starts 
intending  to  go  on  her  voyage  is  her  last  port. 

LiKDLET,  L.  J.  The  question  is,  whether  this  vessel  had  finally 
sailed  from  her  last  port  in  the  United  Kingdom.  Final  sailing, 
I  apprehend,  means  getting  clear  of  the  port  for  the  purpose  of 
proceeding  on  the  voyage.  Here  the  vessel  left  the  port  of 
Cardiff  with  no  intention  of  going  back.  If  a  vessel  goes  seven  or 
eight  miles  from  Penarth  Dock  she  is  out  of  port,  for  she  is  fairly 
at  sea.  I  think  that  no  great  weight  is  to  be  attached  to  the  word 
**  last "  as  it  occurs  in  a  printed  form. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Parker  &  Co. 

Solicitors  for  defendants :  MoUame,  Son,  &  Coward. 

H.O.J. 
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J«2y6. 
THE  GUARDIANS  OP  MANSFIELD  UNION  v.  WRIGHT. 


Principal  and  Bartty^^Bond  to  QuardiamsycT  cdUeetion  tf  BaUt'^ 

The  defendant  as  surety  gare  a  bond  to  the  goardians  of  the  poor  for  the  JJL 
Union  conditioned  for  the  due  discharge  by  0.  of  his  duties  as  collector  of  poor 
rates  for  the  parish  of  N.  0.  absconded,  having  embezzled  part  of  the  rates 
and  allowed  others  to  be  lost  by  not  applying  for  them.  The  guardians  sued  the 
defendant  for  the  loss.  The  defendant  admitted  his  liability  as  to  the  sums 
embezzled,  but  disputed  his  liability  as  to  the  sums  lost  by  G.*s  negligence,  on 
the  ground  that  the  loss  would  not  have  occurred  if  0.  had  been  called  vpon  to 
account  as  he  ought  to  have  been.  It  appeared  that  no  negligence  could  be 
imputed  to  the  guardians,  but  there  appeared  some  ground  to  believe  that  if  the 
overseers  of  the  parish  of  N.,  had  discharged  their  statutory  duties  with  reason- 
able care  the  loss  would  not  have  occurred : — 

Eddf  affirming  the  decision  of  Watktn  Williams,  J.,  that  the  pldntiffs  were 
entitled  to  recover  from  the  defendant  the  moneys  lost  through  failure  of  C.  to 
collect  them,  for  that  there  had  been  no  negligencs  on  the  part  of  the  plaiutifffl^ 
and  they  were  not  answerable  for  the  negligence  of  the  overseers. 

In  March,  1876,  the  plaintifib  the  gnaTdians  of  the  poor  of  the 
Mansfield  Union,  appointed  J.  B.  Carter  to  be  collector  of  the 
poor-rates  for  the  parish  of  South  Normanton. 

By  bond  dated  the  16th  of  May,  1876,  Garter  and  the  defend- 
ant and  y.  H.  Badford  became  jointly  and  severally  bonnd  to  the 
plaintiffs  in  the  sum  of  lOOZ.,  the  condition  of  the  bond  being 
that  Carter  should  fiuthf ally  and  honestly  perform  the  duties  of 
collector  of  the  rates,  and  diligently  collect  the  rates,  and  duly, 
punctually,  and  correctly  account  for  them,  and  from  time  to  time 
pay  to  the  person  or  persons  entitled  to  receive  the  same,  all 
moneys  collected  and  received  by  him. 

The  plaintifib  by  their  amended  statement  of  claim  alleged  that 
Carter  appropriated  to  his  own  use  moneys  received  by  virtue  of 
his  office  between  April,  1877,  and  June,  1878,  to  the  amount  of 
not  less  than  842.  9s.  6(2.,  that  he  had  not  diligently  collected  the 
rates,  that  he  had  absconded  in  February,  1879,  and  that  in  oonse- 
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1882       qnence  of  his  failure,  rates  to  the  amonnt  of  at  least  15Z.  10s.  QA. 
GuABDiAKs  OF  wUch  ho  couId  have   collected  had  not  been  received  by  the 
XJiSn^^   plaintiffs, and  the  plaintiffs  now coold  not  recover  the  same.    The 
_  ^'         plaintiffs  claimed  lOOZ. 

The  defendant  paid  into  conrt  84Z.  9s.  6d.,  and  by  his  state- 
ment of  defence  alleged  as  regarded  the  157.  IDs.  6d^  that  if  snch 
damage  had  been  sustained  it  was  a  damage  which  might  and 
would  have  been  prevented,  if  the  plaintiffs  had  used  ordinary 
diligence  in  collecting  the  rates  or  appointing  another  person  to^ 
collect  the  same  within  a  reasonable  time  after  Carter's  default 
The  defendant  further  alleged  that  the  plaintiffs  were  guilty  of 
laches  in  allowing  the  rate  to  remain  uncollected,  and  the  duties 
of  the  o£Sce  of  collector  to  remain  unperformed,  and  the  defendant 
pleaded  that  by  reason  of  the  premises,  he  was  discharged  from 
his  suretyship  in  respect  of  such  alleged  damage. 

The  action  came  on  for  trial  at  Nottingham,  and  on  the  26th  of 
July,  1881,  an  order  was  made  by  consent  that  the  jury  should 
be  discharged,  and  that  the  issues  of  fact  should  be  referred  to 
a  barrister  to  take  evidence  and  report  to  Watkin  Williams,  J., 
thereupon. 

The  referee  reported  that  rates  which  it  was  Carter's  duty  to 
collect  were  made  in  April,  June,  and  November,  1877,  and 
February,  1878.  That  it  appeared  from  the  summaries  at  the- 
end  of  the  rate-book,  that  there  remained  uncollected  at  the  time 
of  balancing  the  book  for  April,  1877, 15Z.  8s.  5d.  recoverable 
arrears  of  that  rate,  at  the  time  of  balancing  the  book  for  Jane^ 
124Z.  4s.  I|c2.  recoverable  arrears  of  that  rate,  and  of  the  April 
rate,  at  the  time  of  balancing  the  November  book,  1872.  9s.  9(2. 
recoverable  arrears  of  that  and  the  previous  rates,  and  at  the 
time  of  balancing  the  book  for  February,  1878,  2012.  7s.  9^^ 
recoverable  arrears  of  that  and  the  previous  rates. 

The  referee  then  proceeded  to  find  that  Carter  had  not  dili- 
gently collected  the  rates,  and  that  by  reason  of  his  not  doing  so 
damage  was  occasioned  to  the  extent  of  at  least  152. 10s.  6c2.,  as 
alleged  by  the  statement  of  claim,  and  that  in  consequence  of  his- 
neglect,  rates  to  the  amount  of  not  less  than  that  sum  had  become 
irrecoverable  and  lost  to  the  parish. 
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He  found  that  so  evidence  was  given  to  shew  that  the  attention       1882 
of  the  plaintiffs  was  called  to  the  neglect  of  the  collector  prior  to  a  Guabdiavb  or 
communication  by  the  Local  Grovemment  Board  on  the  30th  of   ^^^ 
August,  1878,  calling  their  attention  to  the  fact  that  the  auditor         «• 
had  reported  nnfavonrably  as  to  Carter's  account.    That  Carter 
resigned  his  o£3ce  in  September,  1878,  and  a  new  collector  was 
appointed  in  October,  1878.    He  found  that  the  overseers  before 
Carter's  resignation  left  the  collection  of  the  rates  to  him,  and 
did  not  see  from  time  to  time  that  he  got  in  the  arrears.    That 
after  Carter's  resignation  the  overseers  repeatedly  applied  to  him 
for  his  books,  but  did  not  obtain  them  till  the  end  of  December, 
1878,  when  he  was  ordered  by  the  auditor  to  give  them  up.    The 
referee  found  that  np  to  that  date  the  overseers  were  not  aware 
that  Carter  had  embezzled,  thongh  they  knew  about  the  time 
of  his  resignation  that  he  had  not  kept  his  books  satisfactorily. 
The  referee  further  found  that  after  the  overseers  had  received 
the  books  they  had  used  all  reasonable  diligence  to  collect  the 
arrears. 

Watkin  Williams,  J.,  on  further  consideration  held  that  the 
plaintiffs  were  entitled  to  the  1521  10s.  6d.,  as  wril  as  the 
842.  Is.  6d.»  and  gave  judgment  for  the  plaintiffs  with  costs.  The 
defendant  appealed. 

Daniel,  for  the  defendant.  The  guardians  were  in  default 
in  not  taking  proper  care  that  the  collector  passed  his  accounts. 
A  surety  has  a  right  to  expect  that  the  guardians  will  act  according 
to  law  and  discharge  their  duties:  Maetaggart  v.  WdtBon.  (1) 
Carter  was  collector  to  the  guardians  and  could  only  collect  the 
rates  by  their  directions. 

[Jkssel,  M.B.  If  people  made  default  in  paying  their  rates  it 
was  his  duty  to  report  them  and  get  directions.  The  finding  is 
against  you  that  the  rates  were  lost  by  his  default.] 

Under  s.  57  of  the  Judicature  Act,  1873,  and  Order  XXXVI., 
rule  34,  the  Court  can  deal  with  the  report  and  with  the  whole 
matter. 

[Jessel,  M.R  You  are  bound  by  s.  58 ;  the  report  is  equiTalent 
to  the  verdict  of  a  jury.] 

(1)  10  Bli.  618,  625;  3  CI.  &  F.  525. 
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1882  The  referee  by  the  order  of  reference  is  to  report  on  the 

GuABDiAHs  OF  evidence. 

ijvws^  [ Jessel,  M.R  No—" thereupon "  refers  to  the  issues  of  fact 
••  Under  s.  56  a  particular  question  may  be  referred  for  inquiry,  but 
that  is  not  what  was  done  here.  The  issues  of  fact  were  referred. 
A  report  under  s.  66  requires  confirmation^  but  one  under  s.  58 
can  only  be  set  aside  like  a  verdict  on  the  ground  that  it  is  against 
the  weight  of  evidence.] 

I  ask  then  for  leave  to  move  to  set  it  aside  as  against  the  weight 
of  evidence. 

[Jessel,  M.B.  On  the  present  occasion  you  have  to  shew  that 
Williams,  J.,  was  wrong  on  the  materials  before  him.] 

The  question  then  is  what  are  the  duties  of  the  guardians  and 
overseers?  The  duty  of  the  collector  is  to  collect  under  their 
direction,  and  under  their  direction  to  take  proceedings  against 
defaulters.  He  could  not  take  any  such  proceedings  without  their 
directions.  If  the  guardians  and  overseers  had  discharged  their 
statutory  duties  as  prescribed  by  7  &  8  Vict  c.  101,  ss.  32, 33,  the 
loss  would  not  have  occurred.  The  guardians  are  in  fact  suing  as 
trustees  for  the  overseers  to  whom  the  money  is  payable,  and  can 
have  no  greater  rights  than  the  overseers  would  if  they  were 
plaintiffs.  The  loss  has  arisen  through  their  default,  and  the 
surety  is  discharged.  The  cases  in  which  the  strong  expressions 
as  to  the  liability  of  sureties  have  occurred  were  cases  of  embezzle- 
ment, and  it  was  justly  said  that  a  surety  makes  himself  respon- 
sible for  the  honesty  of  the  collector. 

[Jessel,  M.B.,  referred  to  the  observations  of  Lord  Brougham 
in  Maetaggart  v.  Watson  (1),  *^  The  error  in  the  present  case  arises 
in  supposing  that  any  want  of  care  on  the  party's  side  in  making 
the  trustee  do  that  which  the  surety  had  covenanted  that  he  should 
do  was  like  a  postponement  of  the  surety's  equities  or  diminution 
of  his  rights  at  law."] 

Story's  Equity  Jurispr.,  &  825,  is  in  the  defendant's  favour. 

[Jessel,  M.B.  That  is  a  defective  statement  taken  from  Waits 
V.  Shuttleworih  (2)  abridged  so  as  to  become  inaccurate.] 

Strange  v.  Fooks  (3)  lays  down  that  if  through  any  neglect  on 

(1)  10  BIL  622,  625.  (2)  5  H.  &  N.  235 ;  29  L.  J.  (Ex.)  229. 

(3)  4  Q'lS.  408,  412. 
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the  part  of  a  creditor  a  security  to  the  benefit  of  which  a  surety        1882 
is  entitled  is  lost  or  is  not  properly  perfected,  the  surety  is  dis-  guabdxansof 
charged,  and  this  was  cited  with  approbation  in  Wvlff  v.  Jay  (1)   ^^J^ 
and  other  cases.  „  «• 

WBIOHT. 

[Jessel,  M.B.  The  very  point  was  decided  against  you  by 
Lord  Kingsdown  in  Bladk  v.  Ottoman  Bank  (2),  and  Oreighton  y. 
Baffin  (3)  is  also  in  your  way.] 

That  was  a  case  of  embezzlement  which  is  quite  distinct 

A.  Olen,  for  the  plaintifisi  was  not  called  upon. 

Jessel,  M.B.  This  is  an  appeal  from  a  decision  of  Mr.  Justice 
Williams  in  an  action  against  a  surety  who  had  entered  into  a 
bond  for  the  due  discharge  by  a  collector  of  rates  of  his  duties  as 
such  collector.  The  collector  embezzled  some  of  the  rates  and 
neglected  to  collect  others.  The  defendant  did  not  dispute  his 
liability  as  regarded  the  sums  embezzled,  but  he  insists  that  he  is 
not  liable  as  regards  the  sums  omitted  to  be  collected,  for  that  the 
overseers  ought  to  have  looked  more  dih'gently  into  the  proceed^ 
ings  of  the  collector.  It  was  urged  that  the  guardians  are  in  fact 
suing  on  behalf  of  the  overseers  to  whom  the  sum  recovered  is 
payable,  and  are  therefore  not  entitled  to  any  greater  rights  than 
if  it  was  the  overseers  who  were  suing.  It  was  urged  that  the 
overseers  could  not  sue  because  the  amount  lost  was  lost  by  their 
default. 

The  referee  states  in  his  report  facts  very  unfavourable  to  the 
defendant  fle  finds  that  the  collector's  default  caused  the  loss  of 
certain  sums  payable  for  rates.  It  is  quite  coDsistent  with  the 
report  that  if  the  collector  had  applied  for  these  rates  he  would 
have  received  them,  and  even  if  there  were  reason  to  doubt  the 
accuracy  of  the  finding  that  they  were  lost  owing  to  the  neglect 
of  the  collector,  which  reason  I  do  not  see,  we  still  should  not  be 
able  to  go  behind  the  report. 

Then,  as  to  the  right  to  sue,  I  cannot  agree  that  the  guardians 
are  in  the  same  position  as  the  overseers.  The  people  who  lose  if 
the  money  cannot  be  recovered  are  the  other  ratepayers,  and  the 
guardians  sue  on  their  behalf.    The  measure  of  damages  is  not 

(1)  Law  Bep.  7  Q.  B.  766,  765.  (2)  8  Jar.  (N.S.)  801. 

(3)  7  CI.  is  F.  326. 
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1882       what  the  obligees  named  in  the  bond  lose,  but  what  is  lost  to  the 
GuABDiANs  OF  Hites.    I  am  of  opinion,  therefore,  that  the  appeal  fails. 
^S""       I  ^^  further  of  opinion  that  it  would  have  failed  even  if  the 
«•         overseers  had  been  the  plaintiffs.    The  case  made  by  the  defend- 
ant is  that  if  the  overseers  had  duly  called  on  the  collector  to 
render  his  accounts  the  loss  would  not  have  occurred.    But  mere 
negligence  on  the  part  of  the  obligee  does  not  discharge  a  surety, 
and  the  mere  omission  to  call  on  the  collector  to  account  cannot 
exonerate  the  defendant. 

Sir  James  Hannen.  I  shall  confine  myself  to  one  point,  viz., 
whether  the  guardians  are  affected  by  the  alleged  laches  of  the 
overseers.  I  am  of  opinion  that  they  are  not.  The  guardians 
appointed  the  collector,  and  the  bond  was  given  to  them.  They 
are  not  answerable  for  the  conduct  of  the  overseers.  The  report 
is  inconsistent  with  the  view  that  they  were  guilty  of  any  laches. 
It  finds  that  the  money  was  lost  by  the  default  of  the  collector, 
and  that  it  was  not  shewn  that  the  guardians  knew  anything 
of  his  negligence  till  the  30th  of  August,  and  his  resignation  took 
place  in  the  next  month.  The  report  of  the  referee,  which  stands 
on  the  same  footing  as  the  finding  of  a  jury,  is  decisive  against  the 
defendant 

Whether,  if  the  overseers  had  been  the  plaintiffs,  their  laches 
would  have  been  a  defence,  is  a  point  which  we  have  not,  in  my 
opinion,  sufficient  materials  to  enable  us  to  decide.  It  is  clear 
that  mere  passive  negligence  on  the  part  of  the  obligee  does  not 
discharge  a  surety.  It  is  shewn,  however,  by  Watts  v.  Shuttle' 
worth  (1),  that  a  neglect  of  duty  by  the  employer  may  in  some 
circumstances  be  set  up  as  a  defence,  and  if  the  action  had  been 
by  the  overseers  and  it  was  shewn  that  they  had  neglected  a  duty 
imposed  on  them  by  statute,  I  think  the  principle  of  that  case 
would  have  applied.  I  rest  my  judgment  on  this,  that  the 
guardians  are  not  responsible  for  the  negligence  of  the  over6eer& 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  The  bond  is  given 
to  the  guardians,  the  action  is  by  them,  and  no  negligence  is 
imputed  to  them.    The  collector  was  guilty  of  default  in  two 

(1)  5  H.  &  N.  235. 
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respects;  he  embezzled  some  moneys  and  allowed  others  to  be        1882 

lost  by  not  collecting  them.    It  is  urged  that  the  action  is  in  Guardians  op 

substance  an  action  by  the  guardians  as  trustees  for  the  overseers,   ^u^n"^ 

I  think  that  is  a  mistake,  and  that  there  is  no  ground  for  saying         «• 

that  nominal  damages  only  can  be  given  because  they  suffer  no 

individual  loss.    They  sue,  in  my  opinion,  as  trustees  for  the 

parish.    I  do  not  think  that  the  facts  are  sufficiently  before  us 

to  enable  us  to  form  an  opinion  how  the  case  would  stand  if  the 

overseers   had  been  obUgees  and  plaintiffs,  nor  is  it  necessary 

for  the  decision  of  the  case  that  we  should  form  any  opinion  upon 

that  point. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Hardisiy  it  Bhodes. 
Solicitors  for  defendant :  Stevens  dt  Co. 

H.  0.  J. 


In  re  hull.  Aug.  10. 

Coroner  ^"Misbehaviour  in  Office— 'Unnecessary  Dday-^Neglect  or  refusal  to  hM 
Inquest— Sudden  Death  without  Information  as  to  Cktuse-^Diseretion  qf 
Coroner  as  to  holding  Inquest, 

A  coroner  is  not  justified  in  delaying  the  inquest  npon  a  dead  body  in  a  state 
of  decomposition  for  so  long  a  period  as  five  days  in  order  that  the  body  may  be 
identified,  and  buried  and  registered  under  the  right  name,  and  the  mere  fact 
that  it  has  been  placed  in  a  mortuary  can  make  no  difierence. 

A  coroner  received  from  the  proper  police  authorities  a  report  with  a  view  to 
an  inquest,  that  a  man  within  his  district,  aged  sixty-one,  had  been  found  dead 
in  his  bed.  It  did  not  appear  on  the  one  hand  that  there  had  been  any  previous 
disease  or  iUness,  or  on  the  other  hand  that  there  was  any  suspicion  of  violence, 
suicide,  or  crime.  A  medical  man,  moreover,  refused  to  give  a  certificate  of  the 
cause  of  death,  and  the  friends  and  relatives  of  the  deceased  made  no  objection  to 
an  inquest : — 

Etld^  that  tha  coroner  had,  in  tha  absenoe  of  further  information  as  to  the 
cause  of  death,  no  discretion  to  refuse  to  hold  an  inquest  upon  the  ground  that  it 
was  unnecessary. 

BuLE  granted  by  the  Lord  Chancellor  under  23  &  24  Vict. 
c  116^  s.  6,  calling  on  6.  W.  Hull,  coroner  for  West  Surrey,  to 
shew  cause  why  he  should  not  be  removed  from  his  office  on  the 
ground  of  misconduct 
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1882  1882.  Aug.  2.    Bolert  WilUamSy  shewed  cause. 

In  RB  Hull.  Affidavits  were  filed  on  behalf  of  the  complainants  at  whose 
instance  the  rule  was  obtained^  but  no  one  appeared  in  support  of 
the  rule. 

The  nature  of  the  complaints  against  Mr.  Hull^  and  of  the 
argument  in  shewing  cause^  sufficiently  appears  in  the  judgment. 

Cwr.  adv.  wdU 

Aug.  10.  LoBD  Selbobne,  L.C.,  delivered  judgment  as  follows : 
Frequent  complaints  have  been  made  to  myself  and  to  my  pre- 
decessor in  office,  during  the  present  and  former  years,  of  alleged 
misconduct  or  neglect  of  duty  on  the  part  of  Mr.  G.  W.  Hull, 
coroner  for  West  Surrey.  Some  of  these  complaints  were  investi- 
gated before  me  last  year,  on  a  notice  to  Mr.  Hull  to  shew  cause 
why  he  should  not  be  removed  from  his  office ;  and,  although  I 
did  not  on  that  occasion  consider  that  I  wieus  bound  to  take  so 
extreme  a  course,  I  intimated  my  disapproval  of  his  conduct  on 
several  points,  and  my  hope  that  I  should  never  again  hear  of 
similar  complaints. 

Having  been  disappointed  in  that  hope,  I  have  again  considered 
it  necessary  to  call  upon  Mr.  Hull  to  shew  cause  why  he  should 
not  be  removed  from  his  office  of  coroner ;  and  on  Wednesday, 
the  2nd  of  August,  1882,  I  was  attended  by  his  solicitor  and 
counsel,  and  the  several  matters  of  charge  to  which  his  attention 
had  been  directed  were  fully  gone  into. 

I  do  not  think  it  necessary  now  to  advert  in  detail  to  more  than 
two  of  those  matters.  Of  the  rest  the  character  is  uniform.  They 
are  complaints  of  delays  (in  some  cases  for  five  and  in  several  for 
six  days  after  death)  in  holding  inquests.  For  these  delays  Mr. 
Hull  has  excused  himself  by  the  exigencies  of  his  other  necessary 
engagements  in  other  parts  of  his  district ;  and  it  was  suggested 
by  his  counsel  that  the  district  was  so  large,  and  the  number  of 
occasions  for  inquests  within  it  so  great,  as  to  make  it  impossible 
for  any  coroner,  whatever  diligence  he  might  use,  to  avoid  the 
frequent  occurrence  of  inconvenient  delay ;  that  the  waut  of  easy 
means  of  communication  by  railway  between  different  parts  of  the 
district  frequently  rendered  it  impracticable  to  appoint  inquests 
at  places  lemote  from  each  other  for  the  sam*^  day ;  and  that  the 
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district  requires  diyision,  if  all  occasion  for  complaints  of  this  kind        1882 

is  for  the  fatnre  to  be  avoided.    The  freqaent  recurrence  of  such  inbbHuix. 

complaints  is  to  me  very  painful  and  unsatisfactor  j,  and  I  hope 

the  justices  in  quarter  sessions  (to  whom  a  copy  of  my  judgment 

in  this  case  will  be  sent),  will  take  these  matters  in,to  their  con- 

siderationy  and  will  adopt  such  measures  as  may  be  proper,  if  they 

think  the  district  is  really  too  large  for  the  duties  of  the  coroner's 

office  to  be  efficiently  discharged  in  it  by  one  coroner  without 

delays  which  must  always  be  distressing,  and  may  often  be 

injurious  to  the  health  of  families.    Whether  it  is  so  or  not  is  a 

question  of  which  they  must  necessarily  be  better  able  to  judge 

than  I  am.    In  the  meantime,  I  can  only  deal  with  this  class  of 

cases  upon  the  evidence  which  has  been  actually  brought  before 

me,  and  while  I  am  unable  to  say  that  Mr.  Hull's  explanations 

have  removed  from  my  mind  the  impression  that  there  has  been 

an  inadequate  perception  on  his  part  of  the  duty  of  holding 

inquests  as  early  as  possible,  I  cannot  reject  them  as  clearly 

insufficient  with  respect  to  all,  or  indeed  any,  of  these  particular 

cases. 

There  are  two  cases  of  a  different  kind.  One  is  that  of  a  body 
found  drowned  in  the  river  Mole,  near  Dorking,  on  the  17th  of 
May,  1882.  On  that  day  Mr.  Hull  was  at  Brockham  in  the  same 
neighbourhood  holding  an  inquest  on  another  body,  and  he  was 
then  informed  of  this  case.  The  body  of  the  drowned  man  had 
been  taken  to  the  mortuary  of  a  cemetery  adjoining  the  high  road 
from  Dorking  to  Beigate ;  and  it  was  seen  on  the  same  day  by 
Mr.  Hull,  who  went  from  Brockham  to  Dorking  in  the  company 
of  a  medical  gentleman  named  Hopcroft  He  himself  says  that 
it  was  then  in  a  not ''  highly  "  but  "  slightly,"  decomposed  state ; 
and  it  is  not  alleged  that  there  would  have  been  any  difficulty  in 
immediately  holding  an  inquest  But  Mr.  Hull  appointed  the 
inquest  to  be  held  five  days  afterwards,  on  the  22nd  of  May.  Mr. 
Mills,  a  miUer  of  Dorking  (one  of  the  persons  who  have  made 
complaints  against  Mr.  Hull),  states,  in  his  statutory  declaration, 
that  the  body,  having  been  many  days  in  water,  was  at  the  time 
when  it  was  found  ''  in  a  frightfully  decomposed  state."  What- 
ever may  have  been  then  the  exact  stage  of  decomposition,  Mr. 
Hull  must  have  been  aware  that  it  would  necessarily  become 
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1882  worse  before  the  22nd.  He  states  that  **  the  mortuary  is  lofty  and 
In  bbHull.  well  supplied  with  disinfectants/'  and  that  "  Dr.  Hopcroft  said  the 
body  could  remain  there  four  or  five  days."  Dr.  Hopcroft  has 
made  no  declaratioD,  and  Mr.  Hull  justifies  the  delay  on  a  more 
general  ground.  '^  As  is  my  custom,"  he  says,  ^'  I  held  the  inquest 
as  late  as  I  thought  I  could,  as  I  think  it  always  well  that  an 
opportunity  should  be  given  for  the  body  to  be  identified,  that  the 
body  may  be  buried  and  registered  under  the  right  names.  I 
always  do  this  in  the  London  district,  and  I  have  never  heard  of 
any  complaint." 

Such  a  practice,  under  such  circumstances,  is  not,  in  my  opinion, 
capable  of  being  justified  by  the  reason  assigned,  or  by  any  other. 
However  desirable  it  may  be  that  those  acquainted  with  a  person 
found  dead  may  have  an  opportunity  of  identifying  his  body  at  or 
before  the  inquest,  I  regard  it  as  inconsistent  with  a  coroner's  duty 
to  suspend  the  holding  of  an  inquest  upon  a  body  in  a  state  of 
decomposition  for  that  cause  only,  during  so  long  a  period  as  five 
days ;  nor  does  the  fact  of  its  being  in  a  mortuary  make,  in  my 
judgment,  any  sufiBcient  difierence,  though,  of  course,  the  evil 
would  be  greater  if  it  were  in  a  private  dwelling-house.  It  is  old 
law  that  "  if  a  dead  body  whereon  an  inquest  ought  to  be  taken, 
be  interred,  or  sufiered  to  putrefy,  before  the  coroner  hath  viewed 
it>  the  township  shall  be  amerced " :  Bac  Abr.  '^  Coroners,"  C. ; 
Staundford,  P.  C.  51  G. 

Besides  the  nuisance  and  the  indecency  of  keeping  the  body 
long  above  ground  when  it  is  in  that  state,  the  difficulty  of  the  . 
investigation,  which  is  the  object  of  an  inquest  must  often,  if  not 
always,  be  thereby  increased.  If  it  is  an  offence  against  the  law, 
under  such  circumstances,  to  delay  giving  notice  to  the  coroner,  I 
do  not  understand  how  the  coroner  himself  can  justify  unnecessary 
delay  in  holding  the  inquest  I  am  unable,  therefore,  to  come  to 
any  other  conclusion  than  that  in  this  instance  the  coroner's  duty 
was  not  properly  performed.  Still  I  think  that  this,  under  all 
the  circumstances,  was  not  an  offence  of  such  an  inexcusable  kind 
as  to  make  it  necessary  for  me  to  remove  Mr.  Hull  for  that 
reason  from  his  office. 

The  other  case  was  that  of  a  person  named  William  Sanders, 
found  dead  in  his  bed  at  Weyboume,  near  Famham,on  the  mom- 
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ing  of  the  15th  of  May,  1882,^  and  on  whose  body  Mr.  Hall  held       1882 
no  inquest^  determining  (in  the  exerciae  of  a  *'  discretion/'  which  IvbbHull. 
he  conceived  to  belong  to  him)  that  it  was  not  necessary. 

The  death  was  reported  to  him^  with  a  view  to  an  inquest 
proposed  to  be  held  at  the  Elm  Tree  Tavern,  Weybourne,  by  the 
superintendent  of  police  at  Famham,  on  the  same  15th  of  May, 
1882.  This  report  was  made,  by  filling  up  a  printed  form,  in  use 
for  that  parpose,  with  an  addition  thereto  in  manascript ;  and,  as 
the  whole  information  which  Mr.  Hall  ever  received  as  to  this 
ease  is  contained  within  the  four  comers  of  that  report,  it  becomes 
necessary  to  state  its  precise  effect  ^  It  is  my  daty  "  (said  the 
saperintendent)  *^  to  report  to  you  the  sudden  death  of  William 
Sanders,  now  lying  dead  at  his  residence  at  Weyboume,  near  Fam- 
ham,  in  the  parish  of  Famham  (two  miles  from  Aldershot),  in  the 
county^  of  Surrey.''  In  the  form  there  were  blanks  to  be  filled  up 
as  to  varioos  particulars,  of  which,  in  this  case,  only  four  were 
filled  up,  viz.:— (1.)  «  Age  :— 61 ;"  (2.)  •'  Occupation  :— Gar- 
dener;'' (8.)  '^  On  what  day  death  occurred  :-^Between  the  14th 
and  15th  of  May,  1882:"  (4.)  '<  Where  inquest  is  to  be  held  :— 
Elm  Tree  Tavern,  Weybourne."  The  other  material  particulars 
left  blank  were  these:  (5.)  "Who  present  at  death;"  (6.)  ''If 
eause  of  death  known,  to  he  stated,  with  or  without  injurtf;"  (7.)  ''If 
found,  and  by  whom  last  seen  alive."  The  superintendent  added : 
"The  deceased  went  to  bed  in  his  usual  state  of  health,  and  was 
found  dead  in  bed  the  following  morning.  Dr.  O.  Sloman  of 
Famham  was  sent  for,  but  he  states  that  he  cannot  give  a  certifi- 
cate of  the  cause  of  death ;  and  it  does  not  appear  that  the 
deceased  has  been  medically  attended  by  any  one  else." 

The  case,  therefore,  was  one  of  sudden  death,  without  any 
information  as  to  its  cause.  It  might,  or  it  might  not,  have  been 
from  a  natural  caase :  it  did  not  appear,  on  the  one  hand,  that 
there  had  been  any  previous  disease  or  illness;  or,  on  the  other 
hand,  that  there  was  any  sign,  or  any  actual  suspicion,  of  violence, 
suicide,  or  crime.  There  was  nothing  to  suggest,  affirmatively — 
(but  there  was  also  nothing  to  exclude,  negatively)  the  possibility 
of  death  from  some  cause  proper  to  be  investigated,  e.g.,  poison. 
The  superintendent  of  police  had  appointed  a  place  for  an  inquest ; 
there  was  no  medical  certificate ;  there  was  no  reason  to  suppose  that 
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1882  any  of  the  relatives/friendsy  or  neighbours  of  the  deceased  thought 
In  BE  Hull.  ^^  inquest  unnecessary  or  undesiralile.  On  the  contrary,  it  appears 
by  the  correspondence  which  soon  afterwards  followed  between 
Mr.  Enight  (a  neighbour  and  former  employer  of  the  deceased) 
and  the  coroner,  and  by  a  statutory  declaration  of  the  son-in-law 
of  the  deceased  (with  whom  he  lived),  that  the  relatives  and  Dr. 
Sloman  and  Mr.  Enight  all  expected  and  desired  that  there  should 
be  an  inquest  and  a  post  mortem  examination.  Mr.  Hull  says  he 
was  not  informed  of  this,  and  that  a  post-mortem  examination 
might  have  been  made  without  any  inquest  But  the  question  is, 
whether,  having  received  such  a  report  as  this  from  the  superin- 
tendent of  police  in  the  discharge  of  his  public  duty,  and  knowing 
no  more,  it  was  not  Mr.  Hall's  duty  to  hold  an  inquest  in  the 
absence  of  any  request  (on  the  one  hand)  or  any  intimation  of 
objection  (on  the  other),  on  the  part  of  the  friends  and  relatives  of 
the  deceased. 

What  Mr.  Hull  did  was  this.  He  applied,  through  the  superin- 
tendent of  police,  to  Dr.  Sloman  for  a  certificate  that  Sanders  had 
died  from  natural  causes,  tendering  him  a  guinea  fee  for  such  cer- 
tificate. This  Dr.  Sloman  declined  to  give ;  it  being  contrary  to 
his  general  practice  to  give  such  a  certificate,  when  he  had  not 
attended  the  deceased  person  during  his  life ;  and  there  being  in 
this  case  (as  I  assume)  no  clear  external  evidence  of  the  cause  of 
death.  In  this  Dr.  Sloman  acted  rightly.  Mr.  Hull  then  tele- 
graphed to  the  police  that  an  inquest  was  unnecessary,  and  that 
the  body  should  be  buried  upon  the  registrar's  certificate  of  death. 
Information  that  no  inquest  would  be  held  was  accordingly  given 
to  the  son-in-law  of  the  deceased  on  the  18th  of  May,  and  the 
body  was  buried  on  the  day  following.  In  the  meantime,  Mr. 
Enight  had  written  to  Mr.  Hull,  asking  when  the  inquest  would 
be  held ;  and  to  that  inquiry  Mr.  Hull  replied,  on  the  20th  (the 
day  after  the  funeral),  saying  that  he  had  only  just  received  Mr. 
Enight's  letter,  and  that  he  had  telegraphed  that  an  inquest 
<^  was  not  necessary,"  because  '^  it  seemed  to  him  to  be  a  case  of 
death  from  natural  causes."  Mr.  Enight  wrote  again  on  the  22nd 
of  May,  asking  how  he  had  satisfied  himself  that  an  inquest  waa 
not  necessary ;  to  which  question  Mr.  Hull  replied  thus :  ''  I  did 
not  hold  an  inquest  on  the  body  of  Sanders  because  I  wider- 
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stood  fr<nn  my  officer  at  Kingston  (haJt  it  was  supposed  he  had  died       1882 
from  heart  disease:  I  thought  it  mmeoessary,  therefore;  and,   ihbiHull. 
besidefly  I  was  fall  of  work  at  different  parts  of  the  county  for 
days,  and  I  could  not  have  come  to  Famham  before  Friday  even- 
ing at  the  earliest ;  and  I  thought  it  better  the  body  should  be 
buried." 

The '^officer  at  Kingston"  (where  the  coroner  has  his  office, 
being  twenty-five  miles  distant  by  rail  from  Famham)  was  a 
person  named  Browne,  who  has  made  a  statutory  declaration  in 
support  of  Mr.  Hull's  case.  It  is  not  pretended  that  Browne 
either  had,  or  was  by  Mr.  HuU  supposed  or  believed  to  have,  any 
knowledge  whatever  of  the  deceased,  or  of  the  cause  or  circum- 
stances of  his  death.  He  says,  in  support  of  Mr.  Hull's  statement, 
this,  and  no  more:  ''That  on  the  16th  day  of  May,  1882,  I 
received  at  the  coroner's  office  in  Kingston,  by  the  8  a.h.  post, 
information  of  the  death  of  one  William  Sanders  at  Farnham,  and 
that  I  handed  such  information  to  the  coroner  in  the  course  of 
the  same  morning.  I  believe  I  pointed  out  the  meagreness  of 
the  information,  and  told  the  coroner  that  it  was  probable  the 
deceased  had  died  from  heart  disease." 

If  the  information  was  meagre,  the  coroner  took  no  step  to 
obtain  further  or  better  information,  except  the  communication 
which  he  caused  to  be  made  to  Dr.  Sloman.  As  to  that  commu- 
nication, it  was  explained  by  Mr.  Hull's  counsel  (and  a  similar 
explanation  seems  to  have  been  made,  aifd  accepted  by  me,  in  the 
course  of  last  year's  inquiry),  that  fees  paid  by  the  coroner  to 
medical  practitioners  for  certificates  of  death  from  natural  causes, 
rendering  inquests  unnecessary,  are  usually  allowed  to  the  coroner 
by  the  county  authorities  in  passing  his  accounts.  If  Dr.^Sloman 
had,  in  this  case,  been  in  a  position  to  give  such  a  certificate,  it 
may  very  well  be,  that  the  coroner  might  have  been  justified  in 
concluding  that  an  inquest  was  unnecessary.  I  do  not,  therefore, 
consider  that  the  coroner  did  anything  improper  in  taking  steps 
to  ascertain  whether  the  want  of  a  proper  fee  was  the  cause  of 
Dr.  Sloman  not  certifying,  or  in  offering  to  pay  the  fee  if  a  certifi- 
cate were  given.  Mr.  Browne's  suggestion  of  heart  disease  could 
not  have  been  regarded  by  the  coroner  as  adding  anything  to  the 
information  which  he  had  previously  received ;  but  such  a  cause 
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1882  of  sadden  death  is  so  oommon  as  to  jastify  the  application  made 
iH  BE  Hull.  l>y.hina  to  Dr.  Sloman.  Dr.  Sloman,  however^  coold  not,  and  did  ^ 
not,  certify ;  and  Mr.  Hall  did  not  seek  for  information  in  any 
other  qoarter.  The  result  is,  that  he  had  no  means  of  forming 
any  opinion  as  to  the  actual  cause  of  death  in  this  case,  which  he 
would  not  equally  have  had  in  any  other  case,  in  which  he  knew 
no  more  than  that  a  man,  aged  sixty-one,  had  been  found  dead  in 
his  bed. 

No  time  was  lost  by  Mr.  Emght  in  bringing  this  matter  to  the 
attention  of  the  Home  Secretary  and  of  myself,  \fhich  was  done 
on  the  1st  of  June,  1882 ;  and,  after  receiving  a  letter  of  explana- 
tion from  Mr.  Hull,  dated  the  14th  of  June,  I  thought  the  case 
sufficiently  important  to  make  it  my  duty  to  call  upon  him,  for 
the  second  time,  to  shew  cause  why  he  should  not  be  removed 
from  his  office  of  coroner. 

The  explanation  offered  in  his  letter  was  this :  ''  I  have  been 
repeatedly  blamed  for  holding  inquests  in  cases  similar  to  this ; 
and  it  was  only  on  Monday  last,  the  12th  instant^  that,  upon 
holding  an  inquest  in  the  parish  of  Bletch worth,  on  the  body  of  a 
man  named  Charman,  I  was  informed  by  the  medical  man  that  no 
inquest  was  required,  as  he  was  satisfied  that  the  man  had  died 
from  heart  disease,  and  that  he  would  have  given  a  certificate  to 
that  effect 

^I  conceive  that  it  is  not  part  of  my  daty  to  hold  inquests 
upon  every  death  reported  to  me,  and  I  submit,  with  all  deference, 
that  I,  as  coroner,  have  a  discretion  as  to  the  cases  which  prima 
fjGtcie  appear  to  require  an  investigation.  In  all  cases  where  any 
appearance  of  violence  or  suspicion  of  foul  play  is  reported  to  me, 
I  hold  inquests;  and  where,  apparently,  the  death  is  due  to 
natural  causes  and  the  people  are  well-known  to  the  neighbour- 
hood to  be  respectable,  I  conceive  it  far  more  advantageous  to  the 
county  and  to  the  friends  and  relatives  of  the  deceased,  that  an 
inquiry,  expensive  to  the  former  and  abhorrent  to  the  latter, 
should  be  avoided.'' 

Considerations  such  as  these  would  be  entitled  to  weight  in  a 
case  in  which  some  real  ground  was  laid  for  them.  But  in  this 
case  there  was  no  medical  opinion  that  the  man  had  died  from 
heart  disease,  or  from  any  other  natural  cause.    The  coroner  had 
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no  information,  and  does  not  allege  that  he  had  any  personal  1882 
knowledge,  as  to  the  respectability,  or  otherwise,  of  "  the  people.'*  ihbkHull. 
He  had  no  reason  to  know,  or  to  suppose,  that  the  friends  or  rela- 
tives of  the  deceased  would  object  to  an  inquest ;  the  contrary  was 
the  fact.  Instead,  therefore,  of  the  case  being  similar  to  those 
suggested,  it  appears  to  me  to  be  in  contrast  with  them  on  the 
most  material  points. 

Mr.  Hull  suggested,  and  his  counsel  also  strongly  insisted  before 
me,  that  in  all  cases,  except  those  in  which  some  '^appearance  of 
yiolence,  or  suspicion  of  foul  play,"  is  reported  to  the  coroner,  he 
is  under  no  obligation  to  hold  inquests,  unless  in  his  discretion  he 
thinks  fit  to  do  so ;  and  this,  although  the  case  may  be  one  of 
sudden  death,  reported  to  him  by  the  police  authorities  with  a 
view  to  an  inquest,  and  though  he  may  have  no  information  of 
any  fact  or  circumstance  tending  to  shew,  affirmatively,  that  the 
cause  of  death  was  natural,  or  that  an  inquest  would  be  improper. 
In  support  of  that  contention,  the  learned  counsel  who  appeared 
before  me  referred  to  a  passage  in  Sir  John  Jervis's  Manual  on 
the  ^  office  and  duties  of  coroners^"  in  which  it  is  said,  as  to  the 
*^  dying  suddenly  "  (spoken  of  in  the  statute  '^  de  officio  corona- 
toris  **),  that  this  ^  is  not  to  be  understood  of  a  fever,  apoplexy, 
or  other  visitation  of  God ;  and  coroners  ought  not  in  such  cases, 
nor  indeed  in  any  case,  to  obtrude  themselves  into  private  families 
for  the  purpose  of  instituting  inquiry,  but  should  wait  until  they 
are  sent  for  by  the  peace  officers  of  the  place,  to  whom  it  is  the 
duty  of  those,  in  whose  houses  violent  or  unnatural  deaths  occur, 
to  make  immediate  communication  whilst  the  body  is  fresh,  and, 
if  possible,  whilst  it  remains  in  the  same  situation  as  when  the 
person  died.  But,  under  whatever  circumstances,  this  authority 
must  be  exercised  within  the  limits  of  a  sound  discretion;  and 
unless  there  be  a  reasonable. ground  of  suspicion  that  the  party 
came  to  his  death  by  violent  and  unnatural  means,  there  is  no 
occasion  (except  in  the  case  of  a  person  dying  in  gaol)  for  the 
interference  of  the  coroner.  And  coroners^  when  paid  by  fees, 
were  frequently  censured  by  the  Court  for  holding  inquests  for 
the  sake  of  enhancing  their  emoluments,  where  there  was  no' 
reasonable  probability  that  the  deaths  occurred  from  violence  or 
unnatural  canses.** 
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1882  This  argument  raises  an  important  qaestion  of  principle.    It  is 

In  BB  Hull,  at  varianoe  with  the  view  expressed  by  me,  after  the  former  pro- 
ceedings against  Mr.  Hall,  as  to  one  of  the  cases  then  in  question ; 
on  which  my  opinion  was  thus  stated : — ^^  In  the  third  case,  that 
of  Oarratt  at  Egham,  in  July,  1879,  the  death  was  sudden;  and 
the  medical  man,  who  was  called  in,  refused  to  give  a  certiflcate 
of  the  cause  of  death,  considering  an  inquest  to  be  necessary. 
The  coroner  has  not  given  any  reason,  satisfactory  to  my  mind, 
for  his  omission  to  hold  an  inquest  in  that  case.  He  says  he  was 
informed,  and  believed,  that  the  deceased  had  been  ailing  some 
time,  and  had  at  last  succumbed  from  natural  causes,  and  that>  in 
the  exercise  of  bis  discretion,  he  held  an  inquest  to  be  unneces* 
sary.  No  evidence  is  produced  to  justify  or  to  shew  the  grounds 
of  that  conclusion ;  and,  in  my  opinion,  an  inquest  ought  in  that 
case  to  have  been  held.  But,  although  such  is  my  opinion,  I 
cannot  say  that  this  is  so  clear  a  case  of  misbehaviour  in  o£Soe 
(as  distinguished  from  error  in  judgment),  as  to  require  the 
extreme  penalty  of  removaL" 

I  am  compelled  to  say  that,  whatever  difference  there  is  between 
the  case  of  Sanders  and  that  of  Ghtnatt,  is  unfavourable  to  the 
coroner.  Here,  as  well  as  there,  the  medical  man  who  was  called 
in  refused  to  give  a  certificate  of  the  cause  of  death,  and  must,  in 
my  opinion,  be  taken  to  have  considered  that  an  inquest  ought  to 
be  held.  There,  the  coroner  stated  (though  he  did  not  substan- 
tiate the  statement  by  other  evidence),  that  he  was  informed  and 
believed  that  the  deceased  had  been  ailing  some  time,  and  had  at 
last  succumbed  from  natural  causes.  Hero  he  does  not,  and  could 
noty  say  that  he  had  received  any  information  on  which  he  could 
have  founded  such  a  belief;  for,  as  I  have  already  said,  the  sug« 
gestion  of  his  clerk  Browne  (who  was  as  ignorant  of  the  &cts  as 
himself),  was  not  such  information.  A  repetition  (in  a  stronger 
case)  of  conduct  which  I  thought  not  justified  in  the  case  of 
Garratti  can  hardly,  after  such  an  expressson  of  my  opinion,  be 
excused  as  a  mere  error  in  judgment.  I  do  not,  however,  hold 
Mr.  Hull  concluded  by  my  former  opinion ;  and  I  have  thought 
it  my  duty  now  carefully  to  reconsider  the  question,  with  regard 
to  the  general  statement,  as  to  the  discretion  which  coroners  ought 
to  exercise,  contained  in  the  passage  cited  from  Sir  John  Jervis's 
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book.  It  18  no  donbt  true  (and  Mr.  Hull  ought  to  have  the  benefit       I882 
of  it)  that  Sir  John  Jeryis's  manual  is  constantly  in  the  hands  of  'j^trnHvu. 
coroners,  and  that  they  have  reason,  generallyi  to  place  reliance 
on  its  statements  as  to  matters  of  law. 

In  the  earlier  part  of  that  passage,  I  find  nothing  at  variance 
livith  the  yiew  of  a  coroner's  duty  taken  by  me  in  Grarratt's  case. 
It  assumes  knowledge  by  the  coroner,  from  some  source  of  infor- 
mation on  which  he  may  reasonably  rely,  that  the  cause  of  a 
6udden  death  has  been,  in  point  of  fact,  some  yisitation  of  God, 
euch  as  fever,  apoplexy,  or  other  disease,  in  which  case  it  lays 
down  (I  think  rightly)  that  an  inquest  is  not  necessary.  It  adds 
(I  also  think  rightly)  that  coroners  ought  not  voluntarily  to 
obtrude  themselves  into  private  houses,  when  they  have  received 
no  notice  from  the  police  or  any  other  authority  that  death  has 
occurred  under  circumstances  which  appear  to  them  to  call  for 
an  inquest  This  is  the  same  doctrine  which  was  laid  down 
by  Holt^  C.J.,  in  Beg.  v.  Clerk  (1),  where  he  said,  *'The  coroner 
need  not  go  ex  officio  to  take  the  inquest,  but  ought  to  be  sent 
for."  I  myself  entirely  agree  with  the  opinion  that  the  officious 
interference  of  coroners,  when  not  sent  for,  and  when  they  have 
received  no  notice  from  any  public  authority,  would  be  in  many 
cases  a  censurable  excess  of  their  duty.  Nor  do  I  see  any  reason 
for  calling  in  question  the  statement  that  **  under  whatever  circum- 
stances," the  authority  of  the  coroner  must  be  exercised  "  within 
the  limits  of  a  sound  discretion.''  The  information  received  by 
2iim,  from  whatever  quarter  it  comes,  may  be  such  as  to  shew  that 
an  inquest  is  not  necessary.  In  all  that  follows,  I  understand  the 
learned  writer  to  have  had  still  in  view,  not  a  case  like  the  present, 
but  one  of  voluntary  and  uncalled  for  '^  interference  "  on  the  part 
of  a  coroner,  which  he  might  justify,  if  the  death  occurred  in  a 
gaol,  or  if  he  had  *^  a  reasonable  ground  of  suspicion  that  the  party 
came  to  his  death  by  violent  and  unnatural  means,**  but  which 
(otherwise)  would  be  liable  to  censure,  particularly  if  the  motive 
for  such  interference  might  appear  to  be  the  increase  of  his  own 
emoluments.  Sir  John  Jervis  cannot  have  meant  to  lay  down  the 
doctrine  that  a  coroner  ought  never  to  discharge  the  duty  of  his 
office  (except  in  a  gaol)  without  having  beforehand  some  positive 

(1)  1  Salk.  377. 
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1882  ground  for  reasonably  suspecting  a  violent  or  unnatural  cause  ^f 
iHBEHuii.  death.  This  would  place  a  limitation  on  the  letter  of  the  statute 
.  ''  de  officio  coronatoris,"  not  warranted  by  its  context  or  purpose. 
The  statute  expressly  directs  inquiry  to  be  held,  when  persons  are 
(among  other  things)  **  suddenly  dead ; "  and,  in  the  second  section,. 
.  the  inquiry  *^  of  them  that  be  drowned,  or  suddenly  dead,**  is 
directed  to  be  made  in  like  manner  as  in  cases  of  homicide ;  whidi 
are  dealt  with  by  the  first  section.  No  doubt  the  main  object  of 
all  such  inquiries  is  to  ascertain  whether  the  death  has  been  caused 
by  any  violence  or  criminal  act.  But  when  nothing  is  known  as 
to  the  actual  cause  of  a  sudden  death  reported  to  the  coroner  by 
the  proper  police  authority,  the  purpose  for  which  the  office  of 
coroner  exists  might  often  be  frustrated,  if  it  were  held,  that  ha 
ought  not  to  take  an  inquest  unless  or  until  he  is  in  possession  of 
some  evidence  or  information  sufficient  to  raise  a  positive  pre* 
sumption  (or  at  least  a  reasonable  suspicion)  of  death  from  violence 
or.  other  unnatural  cause.  I  am  of  opinion,  that,  when  a  ooroner 
receives  from  the  proper  police  authorities  information  of  a  snddes 
death,  in  order  that  an  inquest  maybe  held,  and  when  there  is  no 
medical  certificate  of  death  from  any  natural  cause,  or  other 
ground  on  which  he  can  reasonably  form  an  opinion  as  to  the 
actual  cause  of  death,  it  is  his  duty  to  hold  an  inquest ;  and  that, 
in  such  a  case,  he  cannot  properly  exercise  any  discretion  to  the 
contrary,  unless  (by  inquiry  or  otherwise)  he  has  obtained  sudi 
credible  information  as  may  be  sufficient  to  satisfy  a  reasonable 
mind  that  the  death  arose  from  illness,  or  some  other  eauae 
rendering  an  inquest  unnecessary. 

I  have  anxiously  considered  the  question,  whether,  after  the 
warnings  which  he  has  already  received,  and  after  the  expression 
of  my  opinion  on  a  similar  point  last  year  (to  which  ppinion  I  now 
adhere)  I  may  not  myself  be  unduly  lenient  in  allowing  Mr.  HuU 
still  to  retain  his  office.  But  I  feel  that  he  may  have  been  led,  by 
the  passage  referred  to  in  Sir  John  Jervis's  book,  to  believe  in 
good  faith  that  he  had  a  larger  discretion  than  that  which  I  con- 
sider him  to  possess,  and  that»  in  the  circumstances  of  Sanders*s 
case,  he  may  have  honestly  supposed  the  presumption  to  be  rather 
against  than  in  favour  of  an  inquest.  It  is  not  without  some 
difficulty  that  I  now  give  him  the  benefit  of  that  doubt,  and  he 
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rnngt  clearly  understand,  that,  if  I  should  receive  any  complaints       1882 

hereafter  against  the  manner  in  which  his  duties  are  performed,   u  bi  Hull. 

which  may  not  be  met  by  answers  more  satisfactory  to  me  than 

has  hitherto  been  the  case,  I  am  not  likely  to  feel  myself  at  liberty 

to  extend  to  him  further  indulgence. 

Judgment  aocordingig. 

Solicitor  for  Mr.  HuU :  Benjamin. 

A.P.S. 


PN  THE  COURT  OP  APPEAL.]  July  13. 


THE  QUEEN  v.  WEIL. 

Extradition^^**  Apprehention^ — Penon  already  in  Custody — Arreti  wWioui  a 
Warrant— Extradition*  Act,  1870  (33  A  34  Viet.  e.  52),  «.  S-^CouH  of 
Appeal— Juritdietion^Criminal  Matter — BdbeoB  Corpm-^udioature  Aet^ 
1873  (36  A  37  Via.  e.  66),  m.  19, 47. 

Under  b.  8  of  the  Extradition  Act,  1870,  a  fugitire  crimiDal  who  is  already 
in  custody  may  be  detained  for  an  offence  coming  within  the  Act^  even  thoogji 
he  was  originally  arrested  without  any  warrant.  The  word  **  apprehension  "  in 
s.  8  inclndes  **  detention." 

SenMe^  per  Bretty  LJ.,  that  a  constable  would  be  justified  in  arresting  with- 
out a  warrant  a  fugitive  from  a  foreign  country  on  reasonable  grounds  of  snspioion 
that  he  has  committed  a  crime  which  would  be  a  felony  if  committed  in  the 
United  Kingdom. 

Whether  the  Court  of  Appeal  has  any  jurisdiction  to  entertain  an  appeal  from 
the  refusal  of  a  Divisional  Court  to  issue  a  writ  of  habeas  oorpos,  on  the  applica- 
tion of  a  persop  who  has  been  arrested  for  an  allied  extradition  crime,  qumre* 

On  the  25th  of  May,  1882,  Jacob  Weil,  who  had  just  aniyed  ia 
the  ship  Servia  from  the  United  States  of  America^  was  anested 
in  the  harbour  of  Qneenstown,  in  Ireland,  by  James  Haguire,  an 
Irish  police  officer,  on  a  chaif^e  of  having  committed  forgery  in 
New  York.  The  arrest  was  made  without  any  warranty  in  conse- 
quence of  a  telegram  which  Maguire  had  received  from  George 
Eendal,  a  private  inquiry  agent  in  London.  Eendal  sent  this 
telegram  in  consequence  of  a  telegram,  dated  the  24th  of  Hay, 
which  he  had  received  from  a  private  inquiry  detective  at  New 
York,  which  stated  that  Weil  had  that  day  been  indicted  there 
for  forgery.  The  prisoner  was  then  taken  before  Mr.  Starkie, 
the  resident  magistrate  at  Queenstown,  who  the  same  day  issued 
a  warranty  addressed* to  the  sub-inspector  of  Royal  Irish  Consta- 
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1882  bularjy  directing  him  to  lodge  Weil  in  the  gaol  at  Qaeenstown, 
tVb  Qm^wtf"  on  remand  for  farther  examination  within  three  days.  On  the 
Wkl.  ^^^  ^^  ^^y  ^^^  prisoner  was  brought  up  for  farther  examination^ 
when  the  depositions  of  Eendal  and  Magaire  were  taken,  and  on 
the  Slst  of  May  the  magistrate  issued  a  warrant  for  the  conyey- 
ance  of  the  prisoner  to  London,  and  taking  him  before  the  chief 
magistrate  at  fiow  Street.  On  the  28th  of  May  the  magistrate 
at  Qaeenstown  reported  the  arrest  to  Sir  W.  Haroonrt^  the  Secre- 
tary of  State  for  the  Home  Department  Under  the  warrant  of 
the  31st  of  May  the  prisoner  was  taken  to  London,  and  he  was 
on  the  2nd  of  June  brought  before  Sir  James  Ingbam,  the  chief 
magistrate  at  Bow  Street,  and  was  remanded  till  the  8th  of  June. 
On  that  day  he  was  again  remanded  till  the  15th  of  June,  on 
which  day  he  was  brought  up  and  again  i^manded  to  the  22nd  of 
June.  Sir  James  Ingham  then  represented  the  matter  to  the 
Home  Secretary,  and  he,  on  the  19th  of  June,  issued  an  order 
addressed  to  the  chief  magistate,  at  Bow  Street,  which  stated  that, 
in  pursuance  of  the  Extradition  Acts  of  1870  and  1873,  a  requisi- 
tion had  been  made  to  him  by  Mr.  J.  B.  Lowell,  the  diplomatic 
representative  of  the  United  States  of  America,  for  the  surrender 
of  Weil,  and  required  the  magistrate  to  proceed  in  conformity 
with  the  provisions  of  the  Acts.  The  prisoner  was  brought  up  for 
further  examination  on  the  22nd  of  June,  when  his  counsel  took 
the  objection  that  he  was  illegally  in  custody,  as  he  had  been 
arrested  without  any  information  or  complaint  being  made,  and 
without  any  warrant  Sir  James  Inghani  expressed  an  opinion 
that  the  error  (if  any)  was  rectified  by  the  order  of  the  Secretary 
of  State,  and  issued  a  warrant  for  the  prisoner's  apprehension. 
The  warrant  was  afterwards  read  over  to  the  prisoner  while  he 
was  in  the  dock,  and  on  the  29th  of  June  Sir  James  Ingham 
issued  a  warrant  for  the  prisoner's  committal  (in  the  form  given 
in  the  2nd  Schedule  to  the  Act  of  1870.)  This  warrant  was  not 
addressed  to  any  constable  by  name,  but  was  left  in  blank.  Under 
it  the  prisoner  was  lodged  in  Clerkenwell  Prison.  Application 
was  then  made  on  his  behalf  to  the  Queen  Bench  Division  for  a 
writ  of  habeas  corpus. 

July  10.  Mead,  for  the  prisoner,  ex  parte. 


YOLilX. 
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The  Divisional  Oottbt  (Lord  Coleridge,  OJ.,  and  Field,  J.),       1882 
refused  the  application. 
Weil  appealed. 


ThsQuubt 

9. 


July  18.  W.  Q.  Barriion,  Q.O.,  for  the  appellant,  ex  parte. 

The  proceedings  have  been  irregular.  The  original  arrest 
without  a  warrant  was  unlawful,  and  the  warrant  afterwards  issued 
by  the  magistrate  at  Queenstown  was  not  a  warrant  for  the 
**  apprehension  "  of  the  prisoner  within  the  meaning  of  s.  8  (1)  of 
the  Extradition  Act,  1870,  he  being  already  in  fact,  in  custody. 
The  Act  must  be  strictly  construed.  Before  a  man  who  is  in 
illegal  custody  can  be  properly  apprehended  under  the  Act,  he 
must  be  set  at  liberty. 

And,  eyen  if  the  Irish  magistrate  had  issued  a  proper  warrant 


(1)  Sect  7  of  the  Act  proTides  that 
**  A  requisition  for  the  surrender  of  a 
fugitive  criminal  of  any  foreign  state, 
who  ia  io,  or  suspected  of  being  in,  the 
United  Kiogdom,  shall  be  made  to  a 
secretary  of  state  by  some  person  re- 
cognised by  the  Secretary  of  State  as  a 
dipbmatic  representative  of  that  foreign 
state.  A  secretaiy  of  state  may,  by 
order  under  Ms  hiuid  and  seal,  signify 
to  a  police  magistrate  that  such  requisi- 
tion has  been  made,  and  require  him 
to  issue  his  warrant  for  the  apprehen- 
aion  of  the  fugitive  criminaL 

"^  If  the  Secretary  of  State  is  of 
opinion  that  the  offence  is  one  of  a 
political  character,  he  may,  if  he  think 
fit,  refuae  to  send  any  such  order,  and 
may  also  at  any  time  order  a  fugitive 
criminal  accused  or  convicted  of  such 
offence  to  be  discharged  from  cus- 
tody.'' 

Sect  8  provides  that,  "A  warrant 
for  the  apprehension  of  a  fugitive 
criminal,  whether  accused  or  convicted 
of  crime,  who  is  in,  or  suspected  of 
being  in,  the  United  Kingdom,  may 
be  issued-* 

"  (1),  By  a  polioe  magistrate  on  the 
receipt  of  the  said  order  of  the 


Secretaiy  of  State,  and  on  such 
evidence  as  would,  in  his  opinion, 
justify  the  issue  of  the  warrant 
if  the  crime  had  been  committed 
or   the    criminal    ccHivicted   in 
England ;  and 
''(2),  By  a  police  magistrate,  or  any 
justice  of  the  peace  in  any  part 
of  the  United  Kingdom,  on  such 
information  or  complaint    and 
such  evidence  or  after  such  pro- 
ceedings as  would,  in  the  opinion 
of  the  person  issuing  the  warrant, 
justify  the  issue  of  a  warrant  if 
the  crime  had  been  committed, 
or  the  criminal  convicted  in  that 
part  of  the  United  Kingdom  in 
which  he  exercises  jurisdiction. 
"Any   person   issuing   a   warrant 
under  this  section  without  an  order 
from  a  secretary  of  state  shall  forthwith 
send  a  report  of  the  fact  of  such  issue, 
together  with  the  evidence  and  infor- 
mation or  complaint  or  certified  copies 
thereof,  to  a  secretary  of  state,  who 
may,  if  he  think  fit,  order  the  warrant 
to  be  cancelled,  and  the  person  who 
has  been  apprehended  on  the  warrant 
to  be  discharged." 
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1882       for  the  apprehension  of  the  prisoner,  the  evidence  before  him  was 
Tbb  Quxbm'  ^ot  sufficient  to  justify  him  in  so  doing. 
WmL.  [Bbett,  L.J.    Does  an  appeal  lie  in  sach  a  case?    Is  not  thia 

a  criminal  matter  ? 

Jessel,  M.B.  Beferred  to  the  Jadicature  Act,  1873,  ss.  19,  47.] 

This  is  not  a  criminal  matter.    It  is  like  a  case  of  prohibition. 
Appeals  have  been  entertained  in  snoh  cases.    In  BMs  Case  (!}, 
the  Conrt  of  Appeal  discharged  a  prisoner.    The  Court  of  Appeal 
has  power  to  issue  a  habeas  corpus. 
.    [Jessel,  M.B.    If  an  appeal  lies.] 

This  is  not  criminal  matter.  It  is  an  entirely  collateral  pro> 
ceeding.  It  is  a  question  of  the  liberty  of  the  subject  The 
appellant  says  he  is  not  a  criminal. 

[Jessel,  M.B.  We  will  reserve  this  point  I  do  not  see  how 
we  can  determine  it  till  we  know  more  about  the  case.] 

The  Secretary  of  State's  requisition  was  not  in  accordance  with 
the  form  given  in  the  schedule  to  the  Act  It  did  not  require  the 
magistrate  to  issue  a  warrant  for  the  apprehension  of  the  fugitive, 
but  only  **  to  proceed  in  conformity  with  the  provisions  of  the  Acts."* 
It  gave  no  authority  to  issue  a  warrant  for  the  apprehension  of 
the  prisoner.  Then  the  warrant  of  committal  afterwards  issued 
by  the  chief  magistrate  was  irregular,  It  was  not  addressed  to 
any  constable  by  name. 

Jessel,  M.R  There  will  be  a  serious  question  to  be  con- 
sidered at  some  time,  if  the  case  should  ever  arise,  whether, 
having  regard  to  the  provisions  of  the  Judicature  Acts,  the  Court 
has  jurisdiction  to  entertain  an  appeal  from  a  Divisional  Court  in 
a  case  like  the  present  The  question  whether  we  have  jurisdio- 
tion  depends  on  a  very  carefiil  consideration  of  various  sections  of 
the  Acts,  and  it  is  far  too  serious  and  grave  a  matter  for  me 
to  give  an  opinion  upon  it  off-hand.  If  it  were  necessary  to 
decide  it  I  should  take  time  to  consider  it,  and  I  should  require 
to  hear  further  argument  For  the  purpose  of  deciding  the  present 
case  I  will  assume  that  we  have  the  jurisdiction.  But  it  does  not 
appear  to  me  that  the  only  objection  to  the  prisoner's  committal 
which  can  be  fairly  argued  is  of  such  weight  as  to  justify  us  in 

(1)  6  Q.  B.  D.  376. 
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interfering  by  granting  a  habeas  corpus.    The  question  tarns  on        1882 
the  proper  construction  of  sect.  8  of  the  Act  of  1870.    In  the   tbmQvkes 
present  case  the  applicant  was  accused  of  committing  forgery       ^^ 
in  the  United  States.    He  was  arrested  on  board  a  steamer  at 
Queenstown  harbour  by  an  Irish  police  constable,  without  any 
warrant,  and  was  brought  before  a  police  magistrate  there,  who 
then  issued  a  warrant  ordering  his  detention  in  prison,  and  after 
further  inquiry  he  issued  another  warrant  for  taking  the  prisoner 
before  the  chief  magistrate  at  Bow  Street,  and  he  then  reported 
the  arrest  to  the  Secretary  of  State  for  the  Home  Department. 
The  prisoner  having  been  brought  before  Sir  James  Ingham,  the 
chief  magistrate,  he  directed  the  usual  reference  to  the  Secretary 
of  State,  and  within  the  time  limited  by  the  Act  he  received  a 
requisition  from  the  Secretary  of  State  requiring  him  to  proceed 
in  conformity  with  the  Act.    A  warrant  was  then  issued  for  the 
prisoner's  apprehension,  and  afterwards  an  order  was  made  for 
his  committal.    All  the  proceedings  were  strictly  regular,  with 
this  exception,  that  the  prisoner  was  originally  arrested  with- 
out any  warranty  and  the  whole  objection  is  this,  that  the  Irish 
magistrate's  warrant  was  not  a  warrant  for  the  ''apprehension" 
of  the  prisoner  within  the  meaning  of  s.  8  of  the  Act.    It  appears 
to  me  that  this  would  be  to  give  too  narrow  a  meaning  to  the 
word  *' apprehension."    The  word  strictly  construed  means  the 
seizing  or  taking  hold  of  the  man,  and  literally  and  truly  you 
can  do  that  although  he  may  be  already  in  custody.    It  means 
the  taking  hold  of  him  and  detaining  him  with  a  view  to  his  ulti- 
mate surrender.    I  am  not  inclined  to  limit  the  word  ''appre- 
hension" to  the  taking  hold  of  a  man  who  is  not  already  in 
custody.    It  would  follow  that  if  a  man  was  already  in  lawful 
custody  you  could  not  take  him  at  all  under  this  Act ;  the  word 
**  apprehension  "  would  not  apply.    You  would  be  compelled  to 
restore  him  to  liberty  before  you  could  apprehend  him.     It 
appears  to  me  that  this  would  not  be  a  rational  mode  of  construing 
the  Act    I  think,  therefore,  that  the  whole  of  the  proceedings 
were  regular. 

Another  point  suggested  was  this — that  the  evidence  on  which 
the  Irish  magistrate  issued  his  warrant  was  not  such  as  would 
have  justified  the  issue  of  a  warrant  if  the  crime  had  been  com- 
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1882  mitted  or  the  criminal  convicted  in  Ireland.  Bat  all  that  the  Act 
T^QnanT 'eqaires  is  that  the  evidence  should  be  sufficient  ^ in  the  opinion 
^*'  of  the  person  issuing  the  warrant."  That  is  a  matter  of  judicial 
discretion.  There  must  be  some  evidencey  but  very  little  will  do, 
for  it  is  merely  for  the  purpose  of  detaining  the  man.  It  is  very 
different  from  the  evidence  which  is  required  under  s.  10  to  justify 
the  committal  of  the  prisoner.  There  the  evidence  must  be  such 
as  would, ''  according  to  the  law  of  England,  justify  the  committal 
for  trial  of  the  prisoner,  if  the  crime  of  which  he  is  accused  has 
been  committed  in  England."  There  is  nothing  in  the  present 
case  to  shew  that  the  evidence  was  not  sufficient  in  the  opinion 
of  the  magistrate.  Assuming,  therefore,  that  we  have  jurisdic- 
tion, I  think  that  in  the  present  case  we  ought  not  to  interfere. 

Bbett,  L J.  I  desire  to  give  no  opinion  on  the  very  important 
question  whether  there  is  any  jurisdiction  in  this  Court  to  consider 
whether  in  a  case  of  this  kind  a  writ  of  habeas  corpus  should  or 
should  not  issuew  What  we  are  doing  to-day  must  not  be  con- 
strued as  a  decision  that  we  have  any  jurisdiction.  But,  assuming 
that  we  have  jurisdiction,  I  think  there  is  no  ground  for  our 
exercising  it  in  the  present  case.  I  doubt  whether  there  has  been 
any  irregularity  whatever  in  the  proceedings.  I  doubt  much 
whether  a  policeman  is  not  justified  in  arresting  a  man  without  a 
warrant  on  reasonable  grounds  of  suspicion  of  his  having  done  that 
which  would  be  a  felony  if  committed  in  this  oountry.  But^ 
assuming  that  the  Irish  policeman  was  wrong  in  making  the  arrest, 
the  Irish  magistrate  issued  a  warrant  that  the  prisoner  should  be 
detained  in  custody,  and  afterwards  a  second  warrant  that  he 
should  be  taken  before  the  chief  magistrate  at  Bow  Street  It 
seems  to  me  that  the  Irish  magistrate's  first  warrant  was  a  war- 
rant-for  the  "  apprehension  "  of  the  prisoner  within  the  meaning 
of  the  Act.  I  cannot  think  that  the  Act  ought  to  be  construed  in 
the  way  suggested.  It  is  necessary  that  the  magistrate  should 
issue  a  warrant  for  the  '* apprehension"  of  the  criminal,  but  if  he 
is  already  in  custody  a  warrant  for  his  detention  is  a  warrant  for 
his  '*  apprehension."  But,  if  it  was  necessary  to  do  more.  Sir 
James  Ingham  issued  a  warrant  for  the  detention  of  the  prisoner^ 
and  it  seems  to  me  that  that  was  a  warrant  for  his  ^'apprehen- 
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sion  **  within  the  meaning  of  the  Act.    If  he  was  already  wrong*       1882 
fully  in  custody  and  there  was  proper  evidence  to  justify  bis  THKQuiBir 
apprehension,  Sir  James  Ingham  was  justified  in  issuing  a  warrant       ^^ 
for  his  detention.    It  is  said  that  the  warrant  of  oonunittal  was 
wrong,  because  it  was  not  addressed  to  any  particular  policeman 
by  name ;  but  in  my  opinion  when  the  warrant  was  handed  to  a 
particular  policeman  for  execution  it  was  as  good  as  if  it  had  been 
addressed  to  him  byname.    I  am  inclined  to  think  thatthere  was 
no  irregularity  in  the  proceedings.    If  there  was  any,  it  was  in 
the  original  arrest.    But  that  is  immaterial  when  the  subsequent 
proceedings  have  been  right. 

Cotton,  L.  J.  I  desire  in  no  way  to  intimate  an  opinion  whether 
we  have  or  have  not  jurisdiction  to  entertain  an  appeal  in  such  a 
case  as  the  present.  But,  assuming  that  we  have  jurisdiction,  I 
think  no  ground  has  been  shewn  for  our  interfering.  I  give  no 
opinion  on  the  point  whether  the  original  arrest  was  lawful,  nor 
on  the  point  whether,  assuming  that  there  was  no  lawful  arrest 
before  the  prisoner  was  brought  before  Sir  James  Ingham,  there 
was  afterwards  a  valid  apprehension.  In  my  opinion  the  first 
warrant  of  the  Irish  magistrate  was  within  the  meaning  of  the 
Act  a  warrant  for  the  apprehension  of  the  prisoner.  I  am  of 
opinion  that  in  substance  the  requirements  of  the  Act  have  been 
complied  with. 

Appeal  disnUsted. 

SoUdtor:  W.D.Smyih. 
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1882  STOCK  V.  INGLIS. 

'^^^^'  Insurance  (Mariney-lMW'oiie  Interesi-'Oood$  in  which  Property  not  jpas$ed  to 
AKured—Non^appropriaiion  of  Specific  Ooods  to  Contract.  ,J, 
The  plaintiff  had  effected  a  **  floating  "  policy  of  marine  insarance  on  ^  goodsy** 
upon  which  he  sned  an  underwriter  under  the  following  circumstances: — By 
contract  of  the  7th  of  January,  D.  &  Co.,  sugar  iperohaDts  in  London,  agreed  to 
sell  to  B.  &  Go.  200  tons  of  sugar  of  a  certain  description  to  be  shipped  from 
Hamburgh  to  Bristol  at  the  price  of  11.  Is.  9d,  per  cwt.  net  f.  o.  b.  at  Hamburgh ; 
payment  to  be  by  cash,  in  London,  in  exchange  for  bill  of  lading.  By  contract 
of  the  12th  of  January,  D.  &  Go.  agreed  to  sell  a  similar  quantity  of  sugar  to  the 
plaintiff  upon  the  same  terms.  B.  &  Co.  entered  into  the  contract  of  the  7th  of 
January  in  order  to  enable  themselyes  to  execute  a  contract  previously  made  by 
them  with  the  plaintiff  for  the  sale  of  the  same  quantity  of  sugar.  Until  after 
the  loss  hereinafter  mentioned  D.  &  Co.  were  not  aware  of  B.  &  Co.'s  oootract 
with  the  plaintiff,  nor  was  the  plaintiff  aware  that  D.  &  Go.  were  the  shippers  of 
the  200  tons  contracted  to  be  sold  to  him  by  B.  ft  Go.  The  requirements  of  the 
Satute  of  Frauds  had  been  complied  with  in  the  case  of  the  aboye-mentioned 
contracts  of  the  7th  and  12th  of  January,  but  not  in  the  case  of  the  contract 
between  B.  &  Go.  and  the  plaintiff,  there  being  no  sufficient  memorandum  of  that 
contract  within  the  statute. 

D.  &  Go.  advised  their  forwarding  agents  at  Hamburgh  that  they  had  sold 
400  tons  of  sugar  for  Bristol,  and  in  pursuance  of  such  advice,  3900  bags  of  sugar 
were  shipped  at  Hamburgh,  consigned  to  **  order,  Bristol,^  by  such  agents  who 
forwarded  the  bills  of  lading  for  the  sugar  indorsed  in  blank  to  bankers  in 
London  with  instructions  to  deliver  them  to  D.  ft  Go.  against  payment  of 
amounts  advanced  in  respect  of  the  price  of  the  sugar  paid  to  the  manufacturer 
in  Germany.  The  sugar  so  shipped  was  of  the  description  specified  by  the 
above-mentioned  contracts,  but  was  insufficient  in  quantity  by  100  begs  to 
satisfy  the  two  contracts  of  the  7th  and  12th  of  January. 

Nq  appropriation  of  specific  bags  to  each  of  the  two  contracts  respectively  was 
made  by  D.  ft  Go.  or  their  agents  at  the  time  of  shipment  The  ship  on  which 
such  shipment  was  made  was  lost  with  her  cargo  on  the  voyage.  Before  the  news 
of  the  loss  reached  them,  D.  ft  Go.  took  up  the  bills  of  lading  in  due  course, 
and  they  then  apportioned  the  bags  of  sugar  shipped  between  the  contracts  of 
the  7th  and  12th  of  January,  appropriating  certain  specific  bags  to  the  number 
of  2000  to  the  former  and  the  remainder  to  the  latter,  and  made  out  separate 
invoices  in  respect  of  each  contract  to  B.  ft  Go.  and  the  plaintiff  respectively 
setting  out  the  marks  and  nimibers  of  the  bags.  The  invoices  were  then  posted 
by  D.  ft  Go.  to  B.  &  Ga  and  the  plaintiff  respectively,  but  before  they  were  so 
posted  the  news  of  the  loss  of  the  ship  had  reached  D.  ft  Go.  and  the  plaintiff. 
The  plaintiff  on  learning  of  the  loss,  anticipating  that  sugar  destined  for  him 
might  have  been  shipped  on  board  the  ship,  although  without  specific  advice  of 
any  such  shipment^  declared  on  the  ship  in  respect  of  200  tons  of  sugar  under 
the  floating  policy  before-mentioned.  The  plaintiff  and  B.  ft  Go.  subsequently, 
on  receipt  of  the  invoices,  respectively  paid  the  contract  price  of  and  obtained 
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^ 


the  billB  of  lading  for  Ihe  sugars  specified  in  their  respectlTe  invoices.    B.  &  Co. 

then  forwarded  the  invoice  received  by  them  to  the  plaintiff,  who  therenpon  paid 

them  for  the  sugar  inclnded  in  that  invoice  and  received  the  bills  of  lading  in  ^^ 
respect  thereof.  The  plaintiff  then  farther  declared  under  the  floating  policy  in  Inoub. 
respect  of  this  last-mentioned  sugar : — 

EM^  in  an  action  on  the  policy,  that  the  plaintiff  had  no  insurable  interest  in 
any  of  the  sugar  shipped  as  afcMresaid,  inasmuch  as  there  had  not  been  prior  to 
the  loss  any  appropriation  of  specific  sugar  to  the  respective  contracts  of  the  7th 
and  12th  of  January : 

Bdd,  also,  that  although  the  plaintiff  had  no  insurable  interest  in  the  sugar, 
he  had  an  insurable  interest  in  "profits^"  but  that  this  was  not  covered  by  a 
policy  on  "  goods.*' 

FuBTHEB  00N8IDEBATI0K  before  Field,  J. 

The  facts  sufficiently  appear  from  the  judgment. 

April  22,  29.  Charles  Bussett,  Q.C.,  Myhurgfh,  Q.a,  and  Daneh- 
icertSf  for  the  plaintiff. 

May  6, 13.  BiUt,  Q.O.,  Cohen,  Q.C.,  and  Chrell  Bamee,  for  the 
defendant 

Cur.  adv.  vuU, 

July  31.  FiSLD,  J^  The  plaintiff  in  this  action  (a  Bristol 
merchant)  seeks  to  recover  from  the  defendant  (an  underwriter 
at  Lloyd's)  nndier  a '' floating"  marine  policy  on  ** goods,"  a  pro- 
portionate part  of  the  value  (with  10  per  cent,  profit)  of  3900  bags 
of  sngar,  lost  with  the  Cttn  of  Dublin  on  the  4th  of  Febmary,  1881, 
on  a  voyage  from  Hamburgh  to  Bristol. 

The  sugar  had  been  shipped  at  Hamburgh  by  or  on  behalf  of 
Messrs.  J.  Y.  Drake  &  Co.  (London  merchants),  and  had  been 
bought  by  them  of  Grerman  manufacturers. 

In  the  process  of  manufacture  of  sugar,  although  the  parcels 
manufactured  at  each  **  make "  are  in  general  respects  similar, 
the  parcels  turned  out  at  any  one  make  will  differ  slightly  fit>m 
any  other  in  the  number  of  degrees  of  saccharine  matter  which  it 
contains,  and  the  bags  of  each  particular  make  bear  a  distinctive 
mark  and  number,  say,  D  200,  D  201,  &c.,  and  the  w)iole  lot 
contains  the  same  number  of  degrees  of  saccharine  matter,  and  is 
pthemrise  identical  in  quality  and  description. 

The  sugar  contained  in  each  lot  is  separately  analysed  in  Ger- 
many, and  a  certificate  of  the  analysis,  referring  to  the  mark  and 
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1882  number  of  the  bags  in  T^bicli  it  is  packed,  is  forwarded  to  Drake 
gp^cK  &  Co.  in  London,  so  that  the  quantity  of  net  saccharine  in  the  lot 
isQus.      ^^  communicated  to  thenu 

The  sugar  is  then  invoiced  to  Drake  &  Go.  in  bags,  the  invoice 
referring  in  like  manner  to  the  marks  and  numbers;  by  com- 
parison, therefore,  of  the  marks  invoiced  with  the  certificates  of 
analysis,  Messrs.  Drake  &  Co.  know  the  quantity  of  saccharine 
matter  contained  in  each  parcel  invoiced. 

The  sugar  is  then  forwarded  by  the  manufacturers  to  an  agent 
of  Drake  &  Oo.  at  Magdeburgh  (Paul  Feckstein),  and  the  amount 
of  the  invoice  is  paid  in  cash  on  behalf  of  Drake  &  Go.  by  their 
German  bankers  (the  Credit  Anstalt  of  Leipsic)  to  the  manu- 
facturers, upon  delivery  by  them  to  the  railway  company. 

In  order  to  secure  the  repayment  to  the  Credit  Anstalt  of  this 
advance,  there  is  an  arrangement  between  them  and  Drake  &  Co. 
by  which  certain  forwarding  agents  at  Hamburgh  (in  the  present 
instance  Herrmann  and  Theilnehmer)  ship  and  consign  the  sugars 
^  on  their  arrival  at  Hamburgh  according  to  Drake  &  Co.'s  orders. 
•  The  forwarding  agents  however,  does  not  ship  them  in  Drakes' 
but  in  his  own  name,  and  he  takes  the  bills  of  lading  deliverable 
to  **  order  "  in  London  or  Bristol,  as  the  case  may  be,  and  then 
forwards  the  bills  indorsed  in  blank  to  the  London  correspondent 
of  the  Credit  Anstalt,  who  is  instructed  by  the  latter  to  deliver 
them  to  Drake  &  Ca  against  cash  payment  by  them  of  the  amount 
of  the  invoice. 

The  forwarding  agent  of  course  keeps  Drake  &  fSo.  advised  of 
the  marks  and  numbers  in  course  of  delivery  and  arrival  at  Ham- 
burgh, and  asks  for  and  obtains  shipping  orders  from  them,  and, 
as  the  certificates  of  analysis  then  already  in  the  possession  of 
Drake  &  Co.  enable  them  to  know  the  precise  net  saccharine 
contents  of  each  lot  of  500  or  600  bags  so  advised,  they  can  allot 
each  bag  or  lot  of  bags  to  such  one  of  their  buyers  with  whom 
they  are  under  contracts,  so  as  to  correspond  in  respect  of  the 
spedficrquantities  of  net  sugar  with  the  degree  contracted  f(». 

The  contracts  for  delivery  in  England  made  by  Drake  &  Co. 
are  uniform,  or  nearly  so,  in  terms.    They  are  for  delivery  £o.  b. 
Hamburgh,  and  the  quantities  are  expressed  in  **  tons  "  weight 
But  the  price  is  not  calculated  acooiding  to  the  weight  per  ton 
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of  the  gross,  but  at  so  much  per  degree  of  net  eaccbarine  matter       1882 
contained  in  the  sugar  as  represented  by  the  analysis.  Btock 

A  standard  degree  is  specified  in  Ihe  contract  (say  88)  with  inqLu. 
a  payment  or  allowance  of  6(2.  for  every  degree  above  or  below 
the  average  analysis  of  the  whole  contract,  but  anything  above 
a  given  percentage  (say  92)  is  not  paid  for,  and  if  the  average 
analysis  of  the  whole  contract  exceed  (say  90)  such  excess  is  not 
paid  for. 

When,  therefore,  Messrs.  Drake  &  Co.  are  desirous  of  appro- 
priating at  Hamburgh  the  number  of  bags  required  for  the 
execution  ^  one  or  more  contracts  for  sugar  destined  for  any  one 
port  (say  Bristol),  it  is  obvious  that  the  assortment  must  be  so 
made  before  shipment,  that  there  shall  be  delivered  such  a  gross 
number  of  bags  as  the  port  requires,  and  the  bags  so  shipped  must 
be  made  up  of  such  particular  bags  as  shall  contain  enough  sugar 
of  certain  degrees,  so  that  on  arrival  of  the  bills  of  lading  in 
London  Messrs.  Drake  &  Co.  can  make  up  each  particular  con- 
tract in  such  manner  that  no  part  of  the  sugar  to  be  supplied 
under  that  contract  shall  exceed  92,  and  that  the  average  of  the 
whole  shall  not  be  more  than  90,  for  all  net  above,  although  paid 
for  by  Drakes  in  Germany,  would  under  the  terms  of  the  contract 
go  for  nothing  in  England,  and  so  be  a  loss  to  them. 

Messrs.  Drake  &  Co.  having  thus  ascertained  which  of  the  bags 
advised  can  be  best  averaged  to  any  particular  port,  the  gross 
quantity  destined  to  that  port  is  shipped  without  any  sub-division, 
leaving  the  operation  of  apportioning  the  gross  shipped  to  the  port 
amongst  the  different  contracts  at  the  port  till  after  the  receipt 
by  Messrs.  Drake  &  Co.  in  London  of  the  bills  of  lading. 

Indeed  in  some  cases  it  is  impossible^  for  them  to  make  this 
further  apportionment  before,  and  it  is  their  usual  course  of 
business  not  to  make  it  until  after  they  have  obtained  the  bills 
of  lading  by  payment  to  the  agent  of  the  Credit  Anstalt  of  the 
amount  of  the  invoice. 

After  having  thus  obtained  the  bills  of  lading  Drake  &  Co.,  on 
comparison  of  the  bills  of  lading  with  the  certificates  of  analysis, 
apportion  the  bags,  and  the  bills  of  lading  representing  them, 
between  their  different  buyers  at  the  port  for  which  they  are 
shipped,  and  invoice  the  sugar  to  them  accordingly. 

3  C  2  2 
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1882  MesBTS.  Drake  &  CoJb  transactions  of  this  character  are  yery 

&rooK      extensive,  and  have  been  so,  as  well  with  the  plaintiff  as  others^ 

iNGLia.      ^^^  ^^^  general  course  of  business  between  them  and  their  bayers 

has  been  for  the  bnyer  to  bear  the  cost  of  the  insurance  against 

sea  risks  from  the  time  of  delivery. 

The  buyers  have  usually  themselves  effected  the  insurance  or 
declared  the  risk  under  floating  policies,  but  in  some  cases 
Messrs.  Drake  &  Co.  have  effected  the  insurance  as  agmits  of 
the  buyer. 

The  sugars  which  were  lost  had  been  shipped  on  the  OUjf  of 
Dvhlin  in  intended  performance  of  two  contracts  made  for  sale 
and  purchase  entered  into  by  Drake  &  Co.  with  two  Bristol 
buyeiB,  and  at  the  time  of  the  loss  on  the  4th  of  February  the 
position  of  things  with  regard  to  these  oontracts  was  as  follows : 

By  the  earliest  of  these  two  contracts  (the  7th  of  January^ 
Drakes  agreed  to  sell  to  a  Bristol  firm,  W.  Beloe  &  Oa,  200  tons 
of  sugar,  price  21a.  9d.  per  cwt  net  f.  o.  b.  Hamburgh  for 
88  degrees  net  saccharine  contents.  Sugar  to  analyse  between 
85  and  92  net,  6(2.  per  cwt.  to  be  paid  or  allowed  for  each  degree 
above  or  below  88,  but  anything  above  92  not  to  be  paid  for,  and 
should  the  average  analysis  of  whole  contract  exceed  90,  such 
excess  not  to  be  paid  for.  Por  January  delivery  at  Hamburgh. 
Payment  by  cash  in  London  in  exchange  for  bill  of  lading.  By 
the  second  contract  of  the  12th  of  January,  Drakes  agreed  to  sell 
to  the  plaintiff  a  similar  quantity  at  a  like  price  upon  identical 
terms. 

After  the  loss  it  became  for  the  first  time  known  to  Drake  & 
Co.  and  to  the  plaintiff  that  Beloe  &  Co.  had  entered  into  the 
contract  of  the  7th  of  January  with  Drakes  for  the  purpose  of 
enabling  them  to  execute  a  contract  previously  made  by  them  od 
the  same  day  w^ith  the  plaintiff  for  200  tons  at  an  advanced  price. 

Although  not,  I  think,  material,  it  is  as  well  to  observe  that  in 
this  contract  the  condition  contained  in  Drakes*  contract  with 
Beloe  as  to  the  excess  over  92  not  being  paid  for  was  omitted^ 
and  it  contained  an  additional  term,  also  in  my  view  immaterial^ 
that  the  price  t  o.  b.  was  on  **  a  steamship  to  Bristol.'' 

At  the  time  of  shipment  and  loss,  therefore,  all  that  Drakes 
knew  was  that  they  had  engaged  to  sell  400  tons  destined  for 
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Bristol,  i.e.,  200  to  Beloe  and  200  to  plaintiff,  and  although        i882 
plaintiff  knew  that  he  had  400  tons  coining  from  Hamburgh,  i.e.,      1^^ 
200  tons  to  be  shipped  by  Drakes  and  200  to  be  shipped  by  some         *• 
unknown  shipper  under  Beloe,  he  did  not  know  that  Drakes 
were  the  shippers  of  the  latter  200  tons,  nor  did  Drakes  know  that 
Beloe  was  under  any  contract  to  deliver  or  plaintiff  under  any 
contract  to  take  the  200  tons  contracted  for  by  Beloe. 

It  is  also  of  importance  to  note  that  although  in  the  case  of 
the  contract  between  Drakes  and  Beloe  of  the  7th  of  January, 
and  of  that  between  Drakes  and  the  plaintiff  of  the  12th,  the 
provisions  of  the  Statute  of  Frauds  were  complied  with  by  all 
the  parties  to  them,  such  was  not  the  case  with  the  contract  of 
the  7th  of  January  between  Beloe  and  the  plaintiff,  for  that 
contract,  although  signed  by  Beloe  as  if  he  had  been  acting  as 
broker,  was  not,  nor  was  any  note  of  it  signed  by  the  plaintiff 
(Beloe  being  a  principal,  and  so  not  his  agent  for  that  purpose). 

The  consequence  of  course  was,  that  although  Beloe  if  he  had 
been  the  party  sought  to  be  charged  in  any  action  upon  this 
contract  could  not  have  availed  himself  of  the  provisions  of  the 
Statute  of  Frauds,  the  plaintiff  was  never  until  after  the  loss  in  a 
position  to  be  charged  in  any  action  with  any  liability  under  it. 

The  ultimate  destination  of  the  whole  400  tons  thus  being  Bristol, 
und  the  whole  being  deliverable  by  Drakes  f.  o.  b.  at  Hamburgh 
daring  the  month  of  January,  it  became  necessary  that  provision 
should  be  made  for  shipment. 

The  ordinary  course  of  business,  and  which  course  was  known  to 
the  plaintiff,  was  for  Drakes'  forwarding  agents  at  Hamburgh  to 
ship  by  that  boat  of  the  Hamburgh  and  Bristol  line  of  steamers 
next  dae  to  sail  after  the  time  fixed  for  delivery,  and  the  Oity  of 
DubUn  was  the  one  in  turn  for  the  departure  at  the  end  of  the 
last  half  of  January. 

The  agents  for  this  line  are,  at  Hamburgh,  Niessle  &  Gunther, 
and  at  Bristol,  Edward  Stock  &  Son,  and  the  latter  make  it  their 
business  to  keep  themselves  informed  of  all  contracts  for  sugar 
made  for  shipment  from  Hamburgh  to  Bristol  and  to  keep 
Niessle  &  Giinther  advised  of  all  such  sales. 

The  plaintiff  had  immediately  after  making  each  contract  of 
the  7th  of  January  with  Beloe  and  the  12th  with  Drake  &  Co. 
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1882       entered  into  binding  contracts  for  sale  to  the  Bristol  Sugar  Be- 
g^i^s       fining  Company,  of  identical  quantities  npon  identical  terms, 
INGLI6       except  that  the  sale  was  at  an  advanced  price  of  228.  lyU,  leaving 
him  therefore  the  difference  between  that  and  21a.  9(2.  as  profit 

The  plaintiff  was  therefore  anxious  for  the  regular  delivery  by 
Messrs.  Drake  &  Co.  of  the  sugar  he  had  thns  contracted  for,  and 
he  immediately  informed  Edward  Stock  &  Bon  of  the  purchase  ho 
had  made  of  Beloe,  and  requested  them  to  reserve  space  by  the 
last  departure  for  the  month,  but  as  he  did  not  know  from  what 
shippers  Beloe  would  supply  his  contract,  all  the  advice  he  could 
give  was  the  fact  of  the  sale. 

In  like  manner,  on  the  12th  of  January,  the  plaintiff  asked 
Edward  Stock  &  Son  to  reserve  space  for  that  parcel. 

It  also  appears  that  Beloe  had^  requested  Edward  Stock  &  Son 
to  reserve  space  for  the  same  200  tons,  the  identity  however,  not 
being  at  that  time  known  to  the  agents. 

The  plaintiff  also  on  the  81st  of  January,  in  writing  to  Drakes, 
i  expressed  his  hope  that  the  200  tons  of  the  12th,  were  on  the 

steamer  then  due  to  leave  Hamburgh,  and  in  ^reply  he  received  a 
letter  from  Drakes  that  this  sugar  was  not  only  at  Hamburgh,  but 
that  there  would  probably  be  extra  expense  chargeable  to  him 
owing  to  delay  in  steamer's  arrival  out^  and  consequent  delay  in 
departure.  About  the  same  time,  Drake  &  Co.  also  advised 
Herrman  &  Theilnehmer,  their  Hamburgh  forwarding  agents, 
that  they  had  sold  400  tons  for  Bristol  and  gave  them  the  neces- 
sary orders  as  to  which  bags  were  to  be  shipped  for  that  port, 
begging  them  to  engage  room  by  the  OUyo/DiMin  and  send  the 
bills  of  lading  to  London  as  soon  as  possible. 

Although  however  sugar  in  sufficient  quantity  and  with  suit** 
able  analysis  had  arrived  at  Hamburgh,  so  that  Drake  &  Ca 
could  have  shipped  either  the  200  tons  contracted  for  by  the 
contract  of  the  12th  of  January  with  the  plaintiff,  or  alterna- 
tively the  200  tons  of  the  contract  of  the  7th  of  January  with 
Beloe,  the  whole  of  the  sugar  which  Drakes  had  appropriated  to 
satisfy  the  two  contracts  together  had  not  arrived  at  Hamburgh 
at  the  time  of  the  departure  of  the  steamer,  and,  in  consequence, 
Herrman  &  Theilnehmer  were  not  able  to  ship  by  the  OUy  of 
Dublin  more  than  8900  bags,  and  they  advised  Drake  &  Ca  of 
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this  short  shipment,  proposing  to  send  the  100  short  shipped  by 

the  next  steamer  dne  to  sail  on  the  15th  of  February.  stock 

They  did  however  ship  8900  bags,  and  took  several  bills  of  i^qIo. 
lading  by  which  they  were  made  deliverable  to  '^  order  Bristol," 
bat  as  Drake  &  Co.  had  not  made  any  apportionment  of  the  3900 
bags  as  between  the  two  contracts  (7th,  Beloe's  and  12tb,  plaintiff's) 
no  appropriation  was  or  could  be  made  by  them  of  any  specific 
bagSy  that  is  to  say,  as  to  which  of  the  bags  were  to  be  Beloe's  and 
which  of  them  the  Plaintiff's,  but  the  whole  3900  were  shipped  in 
one  undistinguished  mass  and  all  were  consigned  simply  '^  order 
Bristol." 

With  this  sugar  thus  on  board,  the  CUy  of  Dublin  left  Ham- 
burgh on  the  3rd  of  February,  and  on  the  morning  of  the  4th 
went  down  in  the  Elbe  with  her  cargo. 

By  the  poet  of  the  2nd  of  February,  Hermann  &  Theilnehmer 
had  in  the  usual  course  forwarded  the  bills  of  lading  of  the  sugar 
endorsed  in  blank  to  the  London  correspondent  of  the  Credit 
Anstalt  of  Leipsic,  and  by  post  of  the  3rd  they  advised  Drakes  of 
their  having  so  done,  in  order  that  the  latter  might  take  them  up 
together  with  those  of  other  bags  (2900)  shipped  to  London  by 
another  steamer  in  the  same  manner. 

On  the  4th  of  February,  and  before  any  intelligence  of  the  loss 
had  reached  Drake  &  Co.,  they,  in  due  course,  took  up  the  bills  of 
lading  by  payment  of  the  amount  of  the  invoices  to  the  agents  of 
the  Credit  Anstalt  and  then  proceeded  to  apportion  the  3900  bags 
between  Beloe  and  thd  plaintiff,  appropriating  such  of  them  as 
would  make  up  the  proper  average  for  the  plaintiff's  contract  to 
him,  and  such  as  would  make  up  Beloe's  contract  to  him  accord- 
ing to  the  averages  contracted  for  in  each  contract.  At  this  time 
they  had  no  knowledge  that  the  sugar  invoiced  by  them  to  Beloe 
would  in  fact  be  appropriated  by  him  to  the  plaintiff  under  the 
sub-contract  of  the  7th  of  January,  and  they,  therefore,  made  out 
two  separate  invoices  in  ordinary  course  to  them  as  two  separate 
purchasers,  as  in  fact  they  were. 

In  doing  this  they  had  of  course,  as  before  explained,  so  to  allot 
the  bags  to  each  particular  contract  as  would  best  suit  their  own 
commercial  convenience  and  advantage,  and  having  made  the 
selection  of  and  appropriated  2000  of  the  bags  out  of  the  mass  to 
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1882  BeIoe,and  1900  others  to  the  plaintiff,  they  made  out  the  invoices 
gxocK  accordingly,  and  of  course  the  result  was  a  short  supply  of  the 
Ihglis      P^iiitiff's  contract  by  100  bags. 

Each  invoice,  however,  was  so  made  up  as  to  comply  with  the 
terms  of  each  contract,  that  to  Beloe  shewing  an  average  percent- 
age on  the  whole  of  89*5875  and  that  of  the  plaintiff  of  89-35, 
both  averages  therefore  being  kept  under  90. 

Certainly,  however,  before  these  invoices  were  posted  by  Drake 
&  Co.  (whether  before  or  after  the  appropriation  does  not  appear) 
news  arrived  by  telegram  to  them  of  the  loss  of  the  sugar. 

News  of  the  loss  also  arrived  the  same  day  in  Bristol,  and  the 
plaintiff  anticipating  that  he  might  have  the  200  tons  on  board 
coming  to  him  under  his  contract  of  the  12tb,  although  without 
any  specific  advice  of  the  shipment,  declared  on  the  City  of  DMin 
under  the  policy  now  under  suit  for  any  loss  in  respect  of  those 
200  tons. 

In  the  letter  to  the  plaintiff  of  the  4th  of  February,  in  which 
Drakes  enclosed  the  invoice  to  the  plaintiff  for  the  1900  bags, 
they  proposed  that  the  contract  should  be  cancelled  as  to  the  100 
short  shipment,  and  to  this  the  plaintiff  assented,  but  this  of  course 
was  done  after  both  parties  knew  of  the  loss. 

The  invoice  to  the  plaintiff  was  headed  *^  Contract,  12th  Janu- 
ary," it  set  out  the  marks  and  numbers  of  the  bags  and  statement 
of  the  degrees  of  net  saccharine  matter. 

With  the  invoice  Drakes  also  forwarded  a  cash  order  for 
payment  of  the  amount  (4162/.  16s.)  in  Bristol,  to  the  order  of 
Williams,  Deacon,  &  Co.,  in  London  in  exchange  for  the  bills  of 
lading,  and  on  the  morning  of  the  6th  the  plaintiff  paid  the  amount 
in  exchange  accordingly,  and  obtained  the  bills  of  lading  of  the 
sugar  thus  invoiced  to  him  under  the  contract  of  the  12th. 

A  like  course  of  forwarding  invoice  and  bill  of  lading  was 
undergone  in  Beloe's  case  between  Drakes  and  him,  the  invoice 
being  headed  ^  Contract,  7th  January.'* 

The  next  step  in  the  transaction  was  that  Beloe  being  as  before 
stated  under  contract  to  sell  200  tons  to  the  plaintiff,  but  at  an 
increased  price,  made  out  his  invoice  to  the  plaintiff  making  him 
debtor  to  himself  and  forwarded  it  to  him  with  an  intimation  that 
the  bills  of  lading  were  at  the  bankers,  and  requesting  him  to 
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forward  to  hiniy  Beloe,  a  cheque  for  the  amounty  and  this  haying       1882 
been  done  the  plaintiff  receiyed  the  bills  of  lading  for  the  2000      &i^ 
bags  thus  inyoiced,  and  then  also  declared  npon  the  present      i^^q^ 
policy  for  this  farther  loss  making  his  total  daim  against  the 
nnderwriters  including  the  nsnal  10  per  cent,  added  for  profit 
9530Z.  19s.  8d.,  and  it  was  the  defendant's  proportion  of  this  sam 
that  the  plaintiff  sought  to  recoyer. 

In  consequence  of  the  loss  of  the  ship  the  plamtiff  was  of  course 
unable  to  perform  his  two  sub-contracts  with  the  Bristol  Sugar 
Befining  Company,  and  therefore  failed  to  realize  the  profit  he 
had  contracted  for. 

Upon  these  facts  the  plaintiff's  right  to  recoyer  was  denied  by 
the  defendant  on  the  ground  that  no  property  in  the  sugar  had 
passed  to  him  before  the  loss,  and,  secondly,  that  at  the  time  of 
the  loss  he  had  no  insurable  interest  in  the  sugar  itself,  and  that 
eyen  if  he  had  an  insurable  interest  in  **  profits ''  he  was  not  en- 
titled to  declare  the  loss  in  respect  of  that  interest  upon  a  policy 
on  **  goods." 

The  first  question  therefore  is  whether  at  the  time  of  the  loss 
the  property  in  the  3900  bags  or  any  of  them  had  passed  to  and 
was  yested  in  the  plaintiff. 

Now,  none  of  the  three  contracts  which  we  haye  to  take  into 
consideration  in  the  present  case  are  for  the  sale  of  any  specifio 
goods,  they  are  all  executory,  and  no  general  rule  can  be  more 
clearly  established  than  that,  in  the  case  of  a  contract  like  that  to 
deliyer  goods  to  answer  a  specifio  description,  and  where  it  is 
for  the  seller  to  ascertain  which  of  his  goods  he  will  deliyer  in 
execution  of  his  contract,  the  property  whioh  he  has  in  those  goods 
does  not  pass  out  of  him  or  yest  in  the  buyer  until  he  has  made 
an  appropriation  of  those  specific  goods  to  the  latter. 

The  question  at  what  period  of  the  transaction  in  such  cases  the 
property  passes  ia  often  one  not  free  from  difficulty.  The  rule  is 
that  it  is  a  question  of  the  intention  of  the  parties  to  be  collected 
from  the  language  of  the  contract  coupled  with  the  ordinary  and 
usual  course  of  business,  and  so  collected  in  the  present  case  it 
seems  to  me  that  the  intention  of  the  parties  was  that  the  seller 
should  in  each  case  select  and  ship  at  Hamburgh  the  specifio 
number  of  bags  contracted  for  on  board  a  ship  selected  by  the 
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1882  buyer,  the  sellers  taking  for  them  a  clean  bill  of  lading  to  be 
Btock  afterwaids  handed  to  the  buyer  against  payment  in  London  of 
iNOLis.      ^^^  amount  of  the  invoice. 

That  this  was  the  mode  of  delivery  agreed  upon  appears  from 
the  terms  as  well  of  the  two  contracts  of  the  7th  as  of  that  of  the 
12th  of  January. 

By  them  the  goods  which  the  seller  should  designate  as  the 
goods  to  answer  the  contract  are  to  be  delivered  at  Hamburgh  at 
a  price  f.  o.  b.,  and  of  course  before  any  such  delivery  could  have 
been  made  the  seller  must  have  appropriated  to  each  of  his  buyers 
the  specific  goods  which  he  intended  to  deliver  to  him.  Messis. 
Drake  &  Co.  had  no  knowledge  of  Beloe's  sub-contract  with  the 
plaintiff,  nor  had  they  any  intention  to  make  any  appropriation  or 
delivery  at  Hamburgh  to  the  plaintiff  in  respect  of  that  contract, 
nor  had  the  plaintiff  any  intention  of  taking  delivery  from  Drake 
&  Go.  of  that  quantity,  nor  did  he  know  that  the  2000  bags  which 
he  had  thus  contracted  to  buy  of  Beloe  were  on  board,  although 
as  the  contract  was  to  deliver  on  board  a  Bristol  steamer  by  the 
end  of  January  he  would  probably  expect  that  some  Hamburgh 
shipper  would  ship  them  by  the  last  steamer  of  the  month. 

But  if  Messrs.  Drake  had,  as  they  had  contracted  with  the 
plaintiff  to  do,  shipped  f.  o.  b.  at  Hambui^h  and  appropriated  to 
him  under  his  contract  of  the  12th  of  January  2000  specific  bags 
of  sugar,  there  would  have  been  a  delivery  to  him  of  those  bags  in 
the  agreed  mode,  and  they  would  I  think  have  become  his  property 
and  insurable  by  him  as  his  goods;  they  would  have  become  so 
by  the  appropriation  to  the  plaintiff  and  the  delivery  with  the 
plaintiff's  assent  on  board  a  ship  designated  by  him  and  would  of 
course  have  been  at  his  risk. 

So  if  the  like  course  had  been  adopted  in  reference  to  the  2000 
bags  of  sugar  contracted  for  by  Messrs.  Beloe,  the  property  in  that 
sugar  would,  I  think,  have  passed  to  Messrs.  Beloe,  and  the  sugar 
would  have  been  at  their  risk  on  delivery. 

I  do  not,  however,  see  than  even  in  that  event  the  plaintiff 
would  have  acquired  any  property  in  those  2000  bags — there 
being  no  appropriation  or  delivery  to  or  taking  of  delivery  by 
him — either  by  or  from  Drake  or  Beloe. 

But  it  is  unnecessary  to  consider  that  question,  because  I  have 
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come  to  the  oondnaion  that  there  never  was  before  the  loes  any  1882 
Bofficient  aj^ropriation  and  delivery  by  Drake  &  Go.  either  to  sxogk 
the  plaintiff  or  to  Messrs.  Beloe.  Ihoub. 

All  that  had  been  done  by  Messrs.  Drake  was  to  select  from 
the  large  quantity  of  sngar  which  they  had  in  Germany  4000 
bags,  with  the  general  intention  of  consigning  them  to  Bristol,  and 
with  the  further  intention  of  subsequently  selecting  from  them 
bags  such  as  from  their  analysis  would  suit  Messrs.  Drakes*  com* 
memial  conyenience  and  profit  to  appropriate  to  the  plaintiff,  and 
such  others  as  would  in>  like  manner  suit  theur  contract  with 
Beloe. 

That  selection  and  appropriation  they  purposely  deferred  until 
after  the  aniyal  of  the  bills  of  lading  in  London,  and  at  the  time 
they  actually  made  it  the  loss  had  occurred,  and  at  the  time  that 
they  communicated  that  appropriation  to  the  plaintiff,  and  he 
assented  to  it,  he  and  they  knew  of  the  loss. 

At  the  time  of  the  los9,  therefore,  the  power  of  selecting  which 
bags  should  go  to  the  plaintiff  and  which  to  Beloe  still  rested 
with  Drake  &  Ca,  and  no  property  in  any  specific  bag  passed  to 
or  vested  in  either  Beloe  or  the  plaintiff^  nor  could  either  of  them 
have  claimed  to  have  any  one  bag  rather  than  another. 

It  is  unnecessary  in  this  case  to  consider  whether  Messrs. 
Drake  &  Co.  could  have  withdrawn  any  of  the  bags  and  substituted 
others,  nor  it  is  necessary  to  say  what  might  have  been  the  result 
if  all  the  parties  had  known  of  the  actual  state  of  facts  in  reference 
to  the  three  contracts,  and  had  agreed  and  been  willing  that  the 
whole  3900  bags  should  without  any  further  selection  have  passed 
to  the  plaintiff,  for  this  was  not  the  case.  Shipping  as  they  did, 
Messrs.  Drake  had  only  the  general  intention  of  putting  on  board 
goods  in  quantity  and  quality  fit  to  answer  both  contracts,  and 
leaving  the  specific  appropriation  of  the  particular  bags  to  each 
until  they  should  have  received  the  bill  of  lading.  The  plaintiff, 
as  I  have  before  observed,  knew  nothing  about  Drakes  being  the 
shippers  of  any  goods  which  Beloe  intended  to  appropriate  to  him, 
and  had  no  intention  of  taking  delivery  of  anything  more  than 
the  2000  bags^  which  he  had  requested  Drakes  to  ship  per  the 
City  of  DiMin.  Indeed,  as  Beloe's  contract  with  the  plaintiff  was 
at  an  advanced  price,  it  was  absolutely  necessary  (nothing  else 
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1882        hayiiig  been  agreed  to  by  way  of  sabfititution)  that  Messrs.  Drake 

Stock,      sbould  first  appropriate  and  deliver  to  Beloe  his  2000  bags  before 

LvoLu       ^^^  latter  could  appropriate  and  deliver  to  the  plaintiff,  and  none 

of  the  parties  contemplated  that  either  the  plaintiff  or  Beloe 

would  each  take  delivery  from  Drakes  of  more  than  his  2000 

bags. 

Neither  the  plaintiff  nor  Beloe  ever  assented  to  any  such  general 
appropriation  and  shipment  as  was  made  by  Messrs.  Drake,  and 
it  did  not  appear  that  any  such  mode  of  carrying  out  any  con- 
tracts in  similar  terms  under  similar  circumstances  had  ever 
occurred  before,  so  as  to  supply  the  want  of  actual  assent  by  any 
assent  to  be  implied  from  the  course  of  business. 

I  am  of  course  now  speaking  of  what  happened  before  the  loss. 
After  that  event  there  was  an  assent  by  the  plaintiff  to  what  had 
been  don^  which  if  given  with  a  knowledge  of  all  the  drcum- 
stances  might  have  operated  to  pass  the  property  in  the  whole  to 
him  from  that  time,  and  for  some  purposes  by  relation  to  the  time 
of  shipment 

It  was  of  course  competent  to  him  to  waive  the  default  in 
delivery  at  the  place  agreed  on,  and  if  be  pleased  pay  for  the 
goods;  but  then  as  this  assent  and  waiver  did  not  take  place 
until  after  the  loss,  the  case  of  Anderson  v.  Moriee  (1)  is  an 
authority  to  shew  that  it  was  not  competent  to  him  by  any  assent 
or  election  at  that  stage  to  enable  himself  to  throw  any  liability 
upon  the  defendant  which  did  not  exist  at  the  time  of  the  loss. 

This  proposition  was  also  asserted  in  Stoekdale  v.  Dunlop.  (2) 
In  that  case  there  was  no  contract  binding  the  seller  within  the 
Statute  of  Frauds,  and  the  Court  held  that  although  as  between 
him  and  the  buyer  the  contract  ultimately  became  capable  of 
being  enforced  by  a  subsequent  part  delivery  and-acceptance,  that 
circumstance  would  not  operate  retrospectively  so  as  to  dispense 
with  a  memorandum  within  the  statute,  and  thus  by  relation 
charge  the  insurer. 

In  the  view,  therefore,  which  I  have  taken  of  the  case  upon 
this  point  it  is  unnecessary  to  consider  the  question  which  was 
raised  on  the  argament  whether  either  the  Credit  Anstalt  or 

(1)  Law  Rep.  10  C.  P.  58 ;  Ex  Ch.  609 ;  Law  Bep.  1  App.  Gas,  7ia. 
(2)  6  M.  &  W.  224. 
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Messrs.  Drake  had  (by  takbg  the  bills  of  lading  making  the       18S2 
goods  deliverable  to  their  order)  so  reserved  the  JDS  disponendi       stock 
as  to  prevent  the  passing  of  the  property  to  the  plaintiff  nntil  after      tgola. 
payment^  or  whether  the  short  shipment  of  the  100  bags  affected 
the  case.    I  express  no  opinion  therefore  upon  either  of  those 
points. 

But  upon  the  assumption  that  the  decision  might  be  against  the 
plaintiff  upon  the  question  whether  the  goods  were  his,  it  was  next 
argued  for  the  plaintiff  that  although  the  property  had  not  passed 
he  had  yet  an  insurable  interest  in  the  sugar. 

But  the  same  default  which  seems  to  me  to  have  prevented  the 
passing  of  the  property  seems  to  me  also  to  have  prevented  his 
having  had  any  insurable  interest. 

It  waS|  no  doubt,  truly  said  for  him  that  by  the  terms  of  the 
contract  and  the  known  course  of  business  any  goods  duly  shipped 
in  accordance  with  the  contract  would  have  been  at  his  risk  after 
shipment. 

But  in  that  event  he  would  according  to  my  view  have  had  not 
only  an  insarable  interest  but  also  property,  and  the  present  case 
is  not  like  that  of  Castle  v.  Playfard  (1),  in  which  although  the 
property  had  not  passed  there  was  a  specific  agreement  that  the 
goods  were  to  be  at  the  buyers'  risk. 

Neither  does  the  case  of  Sparkes  v.  Marshall  (2)  (which  was 
strongly  pressed  upon  me  in  course  of  Mr.  Myburgh*s  very  able 
argument)  assist  the  plaintiff,  because  in  that  case,  although  the 
seller  had  made  default  in  delivering  at  Portsmouth  according  to 
the  contract,  the  plaintiff  had  before  the  loss  assented  to  what 
was  an  undoubted  appropriation  to  him  and  so  the  property  had 


But  although  the  plaintiff  had  not  in  my  judgment  either  pro- 
perty or  insurable  interest  in  ''goods,**  he  had,  I  think,  aa 
insurable  interest  in  **  profits,"  for  he  had  contracts  binding  both 
Drakes  and  Beloe  by  which  he  was  entitled  to  the  delivery  of 
4000  bags  of  sugar  at  Hamburgh,  and  had  sold  at  a  profit  which 
he  was  clearly  unable  to  realise  for  want  of  the  goods.  Whether 
this  profit  was  lost  by  any  of  the  perils  insured  against  it  is 

(1)  Law  Bep.  5  Ex.  166 ;  Law  Bep.  7  Ex.  98. 
(2)  2  Bing.  N.  0.  761. 
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mmeoeBsary  for. me  to ^^considery  for  it  ie  now  well  settled  that 
Stock      sach  a  loss  cannot  be  recovered  under  a  policy  framed  like  the 
iKGLis      present  merely  on  goods :  MeSmney  v.  Boydl  Exchange  Assurance 
Co,  (1)  and  Andereon  v.  Morice.  (2) 
I  am  nnable  therefore  to  give  the  plaintiff  judgment. 
At  first  sight  this  seems  to  operate  harshly  on  the  plaintiff,  for 
he  had  made  a  contract  to  insure  and  had  paid  the  premium,  and 
may  hare  reasonably  believed  that  he  was  insured  under  his 
floating  policy,  and  so  have  omitted  to  effect  a  fresh  insurance. 

But  it  is  impossible  to  blame  the  defendant  for  this.  He  has 
insured  at  the  ordinary  market  premium  such  risk  coming  within 
his  policy  as  the  plaintiff  may  choose  to  declare  upon  it ;  if  the 
loss  is  not  covered  by  it  the  plaintiff  will  probably  have  the 
opportunity  of  declaring  another  which  is,  and  suffering  as  he 
no  doubt  has  the  loss  of  this  expected  profit,  he  must  consider  it 
as  due  to  Drakes'  breach  of  contract  in  not  delivering  to  him  at 
Hamburgh  as  they  had  promised  to  do,  and  for  this  the  defendant 
is  in  no  way  answerable,  and  I  give  judgment  for  him  with  costs. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff:  HoUams,  Son,  &  Coward. 
Solicitors  for  defendant :  B'M^  WdUon,  it  Bubb. 

(1)  14  Q.  B.  634. 
(2)  Law  Rep.  10  C.  P.  58 ;  Ex.  Ch.  609 ;  Law  Bep.  1  App.  Gas.  713. 

E.  L. 
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IH  THi  Mattkb  of  the  BRIGHTON  INTERCEPTING  AND  OUTFALL        1882 
SEWERS  ACT,  3870;  and  July  31. 

In  the  Mattes  of  oebtain  Dibputbb  between  the  BRIGHTON  INTER- 
CEPTING SEWERS  BOARD  and  the  HOVE  COMMISSIONERS 
WITH    Respect  to   cabbtino    out   the   Pbovisionb   of   the   above- 

MENTIONED  ACT. 


Brighton  Intercepting  and  Out/aU  Sewers  Ad^  1870  (33  <fe  34  Viet.  c.  c.)— 
Mandamus  to  the  Judge  of  the  Sussex  County  Court  to  hear  and  determine 
a  Dispute  hettoeen  the  Sewers  Board  and  the  Hove  Commissioners^  under 
s.9SqfiheAct. 

By  s.  93  of  33  &  34  Vict.  c.  c,  an  Act  the  mam  object  of  which  was  the 
diYerting  of  the  sewage  of  Brighton  from  the  existing  storm-ontialls  and  carrying 
it  to  a  distance  from  the  town, — ^it  was  enacted  that,  "any  dispute  which  might 
from  time  to  time  arise  between  the  sewers  board  and  any  local  authority  with 
respect  to  carrying  into  effect  the  provisions  of  the  Act  or  incidental  tiiereto 
might,  at  the  instance  of  either  party,  be  referred  to  the  judge  for  the  time  being 
of  the  Sussex  county  court,  who  should  hear  and  determine  such  dispute,  and 
whose  decision  should  be  final  and  conclusive." 

A  dispute  having  arisen  between  the  sewers  board  and  the  Hove  commissioners 
(one  of  the  local  authorities)  with  respect  to  the  mode  of  carrying  out  the  provi- 
sions of  the  Act,  and  the  sewers  boavd  requiring  it  to  be  referred  to  the  ooimty 
court  judge : — 

Eeldf  that  the  county  court  judge  was  bound  to  hear  and  determine  the  matter, 
and  that  mandamus  was  the  proper  course  to  compel  him  to  do  so,  and  not  a  rule 
or  order  under  19  &  20  Vict.  c.  106,  s.  43, — ^this  not  being  ^a  matter  within  his 
ordinary  jurisdiction,  but  a  Q)ecial  duty  imposed  upon  him  by  statute. 

Bt  8.  93  of  the  Brighton  InterceptiDg  and  Ontfall  Sewers  Act, 
1870  (88  &  34  Vict  c  c),  it  is  enacted  that  ''Any  dispute  which 
may  from  time  to  time  arise  between  the  sewers  board  and  any 
local  authority  with  respect  to  carrying  into  effect  the  provisions 
of  this  Act  or  incidental  thereto  may,  at  the  instance  of  either 
party,  be  referred  to  the  judge  for  the  time  being  of  the  Sussex 
county  courty  who  shall  hear  and  determine  such  dispute :  but  he 
may,  if  he  thinks  fit,  in  the  first  instance  appoint  a  competent 
person  to  make  such  examinations  and  inquiries  as  he  shall  direct, 
and  to  report  to  him  thereon ;  and  the  costs,  including  the  costs 
of  all  such  examinations  and  inquiries,  shall  be  in  the  discretion 
of  such  judge,  and  his  decision  shall  be  final  and  conclusive.* 

Disputes  having  arisen  between  the  sewers  board  and  the  Hove 
commissioners  with  respect  to  the  carrying  into  effect  the  pro- 
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1882  vifiiong  of  the  Act,  the  sewers  board  issued  a  summons  in  the 
Bi  Brighton  county  courts  and  applied  to  the  judge  to  name  a  day 
B^?^T^.  ^^^  lieaiing  the  matter.  This  the  judge  declined  to  do  unless  both 
parties  would  consent  to  his  acting  as  arbitrator.  The  Hove  com- 
missioners declining  to  agree,  and  the  jndge  persisting  in  his 
refusal,  the  sewers  board,  on  the  24th  of  July  last,  obtained  a 
rule  calling  upon  the  Hove  commissioners^  upon  notice  to  the 
judge  of  the  county  court,  to  shew  cause  why  the  judge  *' should 
not  hear  and  determine  certain  disputes  which  had  arisen  between 
the  Brighton  Intercepting  and  Outfall  Sewers  ^boaid  and  the 
said  commissioners  with  respect  to  carrying  into  effect  the  powers 
of  the  Act^  and  incidental  thereto,  and  do  all  such  acts  as  might 
be  necessary  for  hearing  and  determining  such  disputes ;  or  why 
a  writ  of  mandamus  should  not  issue  directed  to  the  judge  com* 
manding  him  so  to  hear  and  determine  as  aforesaid.'' 

GbAtfn,  Q.0.9  and  HoUams,  shewed  cause.  This  is  a  matter  of 
very  grave  importance,  involving  not  only  the  possible  expen- 
diture  of  a  large  sum  of  money,  but  also  the  legal  construction 
of  the  Act :  and  the  Hove  commissioners  are  naturally  anxious 
(as  he  himself  is)  that  the  judge  of  the  county  court  should  be 
relieved  from  the  responsibility  of  determining  it,  and  that  the 
questions  should  be  raised  in  such  a  manner  as  to  enable  them  to 
obtain  the  ultimate  decision  of  a  superior  Court. 

[Field,  J.  All  we  are  asked  to  do  is,  to  tell  the  judge  of  the 
Bussex  county  court  to  act  under  s.  93  of  the  local  Act] 

The  Court  will  not  grant  a  mandamus  where  the  party  apply- 
ing for  it  has  an  equally  convenient  remedy  without  it,  and  here  a 
remedy  is  given  by  s.  83.  (1) 

(1)  Sect.  33  enacts  that  ^  the  sewers  obstruction,  with  full  costs  of  suit^  may 

board  may  and  is  hereby  authorized  be  recovered  by  the  sewers  board  from 

and  required  to  stop  up,  remove,  or  the  local  board  or  other  public  body  or 

destroy  all  sewers,  pipes,  drains,  and  private  person  who  shall  have  caused 

otherworks  which  shall  be  constructed  the  same  to  be  constructed   or  laid 

or  laid  down,  and  whereby  any  sewage  down,  or  who,  having  the  property  in 

matter  is  conveyed  or  discharged  into  or  the  power   and  control   over  the 

the  sea  contrary  to  the  provisions  of  same,  and  having  been  by  notice  in 

this  Act;  and  all  costs  and  expenses  writing  from  the  sewers  board  required 

incurred  by  the  sewers  board  in  and  to  stop  up,  remove,  or  destroy  the  same, 

about  such  stopping  up,  removal,  or  shall  for  the  space  of  two  weeks  aiier 
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FifJatfy  Q.O.t  in  support  of  the  role.    The  sewers  board  has        1882 
done  quite  right  in  adopting  this  coarse.    There  is  no  reason  for        ^ 
suggesting  that  the  county  court  judge  is  not  equal  to  the  duty  g^|^^^ 
which  the  statute  has  cast  upon  him. 

Sib  J.  HANinsN.  I  can  quite  understand  the  anxiety  of  Mr. 
Cohen  to  relieve  the  county  court  judge  of  the  responsibility  of 
decidiDg  between  these  two  public  bodies :  and  I  should  be  glad 
if  we  could  see  our  way  to  provide  another  tribunal  for  the  settle- 
ment of  these  disputes.  Bat  we  must  discharge  our  duty:  and* 
after  all,  the  question  seems  to  be  a  simple  one.  The  language  of 
8.  27  is  perfectly  clear.  It  enacts  that,  *^  when  the  intercepting 
sewers  are  completed  and  ready  for  use,  the  local  authorities  as  to 
all  outfalls  into  the  sea  within  their  respective  jarisdiodons,  and 
the  sewers  board  as  to  all  outfalls  into  the  sea  not  within  the  juris* 
diction  of  a  local  authorityi  shall  alter  all  such  outfSalls  then  in 
existence  in  such  manner  as  to  adapt  the  same  for  storm-water 
outfalls  only,  and  so  as  to  divert  the  sewage  therefrom  as  far  as 
may  be  into  the  intercepting  sewers,  and  the  sewers  board  shall 
lead  into  the  intercepting  sewers  all  sewers  except  the  storm* 
water  sewers  which  cross  the  line  of  the  intercepting  sewers  at 
aoy  point  within  the  parishes  of  Hove,  Brighton,  and  Botting- 
dean,  so  that  the  same  respectively  shall  discharge  their  sewage 
into  the  intercepting  sewers;  and  shall  at  their  own  expense 
execute  all  necessary  works  for  that  purpose."  The  question 
raised  is,  whether  the  alterations  have  been  made  in  the  existing 
outfiAlls  so  a;8  to  adapt  them  for  storm-water  outfalls  only,  and  so 
as  to  divert  the  sewage  therefrom.  The  legislature  has  thought 
fit  to  create  a  particular  tribunal  to  decide  disputes.  It  requires 
the  county  court  judge  to  hear  and  determine  the  matter,  if  either 
party  desires  to  refer  it  to  him.  It  provides  a  cheap  tribunal 
which  is  readily  accessible :  and,  whatever  doubta  the  modesty  of 
the  learned  judge  may  induce  him  to  entertain,  I  entertain  no 

the  receipt  of  sach  notice  refoae  or  sions  of  this  Act  for  causing  or  per- 

neglect  to  do  so;  and  the  amount  of  mitting  or  safiering  sewage  matter  to 

such  costs  and  expenses  shall  he  in  pass  or  flow  directly  or  indirectly  into 

addition  to  any  penalty  which  such  the  sea  hy  means  of  snch  sewer,  pipe» 

local  hoard,  pnhlic  hody,   or  person  drain,  or  other  work^" 
may  haTe  inconed  under  the  provi- 
Vou  IX.                                       3D  2 
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doabt  that  he  will  discharge  his  duty  ably  and  properly.    I  do 

]fti        not  see  how  we  can  deprive  the  sewers  board  of  a  right  which  the 

SiFTOM^oT.  ^^^  ^^  Parliament  gives  them;  and  I  see  no  circumstances  to 

indace  me  to  throw  impediments  in  their  way.   The  rale  must  be 

made  absolute. 

Field,  J.    I  am  of  the  same  opinion.    The  Act  was  passed  for 

the  benefit  of  the  inhabitants  of  Brighton  and  places  adjacent; 

the  main  object  being  to  secure  the  health  of  the  locality  by 

diverting  the  sewage  from  the  storm-water  outfalls  and  carrying 

it  by  means  of  intercepting  sewers  to  a  distance  from  the  town. 

Disputes  having  arisen  between  the  sewers  board  and  the  Hove 

CommissiouerSy  one  of  the  local  authorities  referred  to  in  the  Act, 

as  to  the  proper  mode  of  carrying  out  the  provisions  of  the  Act» 

the  sewage  board  ask  us  to  aUow  them  to  have  the  matter  heard 

and  disposed  of  by  the  tribunal  which  the  legislature  has  expressly 

provided  for  that  puprose.  In  some  cases  the  magistrates  are  the 

tribunal  selected  for  the  settling  of  local  differences.    Here  it  is 

the  judge  for  the  time  being  of  the  county  court.    This  case  is 

clearly  within  s.  93;  and,  as  this  is  not  a  matter  which  comes 

within  the  ordinary  jurisdiction  of  a  county  court  judge,  it  is  not 

a  case  for  an  order  under  19  &  20  Vict  c  108,  s.  43 ;  but  the 

only  appropriate  remedy  is  by  mandamus  commanding  the  judge 

to  hear  and  determine  the  matters  in  dispute.    The  rule  will, 

therefore,  be  made  absolute  for  a  mandamus, — the  costs  of  and 

occasioned  by  the  application  to  be  borne  as  the  judge  may 

direct. 

Bute  absolute  acoordinffhf. 

Solicitors  for  sewers  board :  Freemandt Freeman  Odl,  Brighton. 
Solicitors  for  Hove  Commissioners :  Hill  dt  Co.,  for  Harwood, 
Brighton 

J.  a 
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WALL  V.  TAYLOR.  .  1882 

WALL-r.  MARTIN.  ^*^' ^' 

ihpyright — Mutical  Composition — DramaHc  Piece^-'Plcux  of  Dramaiie  Enter" 
tainmenP—S  A  4  Wm.  4,  c  15,  m.  1,  2—5  &  6  Vict,  c  45.  m.  20,  21.  • 

The  aole  liberty  of  performiog  a  mnsical  oompoaition  conferred  by  5  &  6  Vict. 
«.  45,  88.  20, 21  (which  incorporate  the  penalty  clauses  of  the  Dramatic  Copyright 
Act,  3  &  4  Wm.  4,  c.  15),  upon  the  author  or  his  assignee,  extends  to  its  per- 
formance (for  payment)  atall  places  of  public  entertainment,  and  is  not  confined 
to  its  performance  at  a  place  of  dramatic  entertainment. 

The  word  "  dramatic "  in  s.  1  of  3  &  4  Wm.  4,  c.  15,  has  no  particular 
iignification« 

Wall  v.  Tatlob. 

The  plaintiff,  the  assignee  of  the  copyright  of  a  musical  com- 
position called  **  Will  o'  the  Wisp,"  sued  the  defendant  for  the 
infringement  of  his  right  by  performing  it  in  '^  a  place  of  dramatic 
entertainment "  called  Bolingbroke  Hall,  near  Clapbam  Junction, 
in  violation  of  3  &  4  Wm.  4,  c.  15,  ss.  1,  2,  and  5  &  6  Vict. 
c.  45,  s.  20,  claiming  as  damages  40s.,  or  **  the  full  amount  of  the 
benefit  and  advantage  arising  from  such  representation  or  the 
injury  or  loss  sustained  by  the  plaintiff  there&om,  whichever 
should  be  the  greater  damages."    He  also  claimed  an  injunction. 

At  the  trial  before  Day,  J.,  at  the  Trinity  sittings  at  West* 
minster,  it  was  proved  that  the  song  in  question  was  sung  or 
represented  by  the  defendant  at  the  place  mentioned,  at  a  public 
concert  held  there.  In  the  bills  of  the  performance.  Will  o'  the 
Wisp,  which  was  a  song  and  recitative,  with  action,  was  called  a 
*^  descriptive  song.'"  It  had  only  very  recently  been  purchased  by 
the  plaintiff  and  entered  at  Stationers'  Hall,  although  the  full 
period  of  the  copyright  had  nearly  expired.  There  was  no  evidence 
that  the  plaintiff  had  sustained  any  injury  or  loss  from  the  per-* 
formanoe. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  song 
was  not  dramatic  nor  the  place  where  it  was  sung  *^  a  place  of 
dramatic  entertainment "  within  the  meaning  of  the  statute. 

For  the  plaintiff  it  was  contended  that,  to  gi?e  the  plaintiff  a 
cause  of  action  for  the  penalty  imposed  by  the  statutes,  it  was 
enough  that  a  ^  musical  cpmpoeition ''  should  be  performed  at  a 

3  D2  a 
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Wall 

p. 
Tatlob. 

8amb 

Mabtin. 


place  of  public  entertainment,  where,  as  here,  admission  was  paid 
'  fori  and  that  it  need  not  be  a  place  of  ^  dramatic  entertainment."' 

Wall  v.  Vabtik. 

.  The  facts  in  this  case  were  similar  to  those  of  Wall  ▼.  Tayhn 
The  performance  took  place  at  the  Oentral  School  Room  at 
Barton  Brow,  Over  Darwen,  Lancashire.  No  payment  was  receiyed 
for  admission  to  the  room,  bat  there  was  a  charge  of  8<Z.  to  each, 
person  for  the  refreshment  provided,  viz.  tea* 

The  learned  judge,  after  reading  to  them  the  judgment  of  Lord 
Denman  in  BusseU  t.  Smith  (1)  as  the  best  guide  for  them  upoa 
the  subject^  left  it  to  the  jury  to  say  whether  Will  o'  the  Wisp 
was  a  dramatic  piece,  and  whether  the  places  where  it  was  sung 
or  represented  were  for  the  time  being  places  of  dramatic  enter- 
tainment ;  telling  them  that,  if  they  found  that  the  hall  in  th& 
one  case  and  the  room  in  the  other  was  not  a  place  of  dramatic 
entertainment,  the  plaintiff  was  not  entitled  to  the  penalty  given 
by  the  statutes ;  and  that,  if  they  found  that  the  defendants  had 
been  guilty  of  an  infringement  of  the  plaintiff's  copyright^  they 
might  give  him  such  damages  as  they  might  think  him  reasonably 
.  entitled  to  under  all  the  circumstances. 

The  jury  found  a  verdict  for  the  plaintiff  in  each  case,  damage? 
Is.;  and  the  learned  judge  ordered  the  plaintiff  to  pay  th& 
defendants'  costs. 

1882.  June  13.  21  T.  Fittan  obtained  a  role  to  shew  causa 
why  a  new  trial  should  not  be  had  on  the  ground  of  misdirectioa 
of  the  judge,  in  telling  the  jury  that  it  was  a  question  for  them  to 
find  whether  Will  o'  the  Wisp  was  a  dramatic  piece,  and  whether 
the  room  in  which  it  was  performed  was  **  a  place  of  dramatic 
entertainment "  for  the  time  being,  and  that  there  was  erideDoe 
upon  which  the  jury  might  find  that  the  said  piece  was  not  a 
dramatic  piece,  and  that  the  hall  or  room  was  not  for  the  time 
being  a  place  of  dramatic  entertainment,  and  that,  if  they  found 
that  the  room  was  not  for  the  time  being  a  place  of  dramatic 
entertainment,  the  plaintiff  was  not  entitled  to  the  damages  given 
by  5  &  6  Yict.  c.  45,  s.  21,  and  that  they  (the  jury)  might  find 

(1)  12  Q.  B.  217.    , 
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for  the  plaintiff  for  as  small  damages  as  they  pleased ;  and  on  1882 
the  ground  that  the  finding  of  the  jnrj  was  against  the  weight  of  y^^ 
evidence.  ^^^ 

June  21,  22.  Oripps,  for  the  defendant  Taylor,  and  WOber'  ^ 
force,  for  the  defendant  Martin  shewed  cause.  They  contended  Habrk. 
that  neither  was  Will  o'  the  Wisp  a  dramatic  piece  nor  was  the 
place  where  it  was  performed  or  sung  a  place  of  entertainment 
within  the  meaning  of  the  Acts  of  8  &  4  Wm.  4,  c.  15,  and 
4  &  5  Vict.  c.  45,  and  therefore  the  plaintiff  was  not  entitled  to 
ffecoYor  the  penalties  provided  by  those  Acts.  EusM  y.  Smiih  (1) 
was  referred  to. 

T.  T.  FiUan,  for  the  plaintiff!  The  object  of  5&  6  Vict  c.  45 
was,  to  give  to  the  author  of  a  musical  composition  the  same  pro* 
tection  and  remedy  as  had  already  been  given  by  3  &  4  Wm.  4^ 
e.  15|  to  the  author  of  a  dramatic  piece;  and  the  remedy  is  not 
confined  to  its  performance  at  a  ''place  of  dramatic  entertain- 
menty'*  but  extends  to  a  puhKe  performance  at  any  place.  Penalties 
were  recovered  under  similar  circumstances  before  Lindley,  J.,  in 
JLdatn$  v.  Margate  Pier  Co.  (2),  and  before  Manisty,  J.,  in  Watt 
¥.  Harria.  (8) 

Cur.  adv.  tndt. 

The  judgment  of  the  Court  (Field  and  CayCi  JJ.),  was  de* 
livered  by 

Gave,  J.  These  are  two  actions  brought  by  the  assignee  of 
the  author  of  a  musical  composition  or  song  called  ^  Will  o*  the 
Wisp/'  against  the  defendants,  to  recover  damages  for  the  per- 
formance by  them  of  such  musical  composition  at  a  place  of 
public  entertainment;  and  the  question  in  these  cases  is,  whether 
the  sole  liberty  of  performing  a  musical  composition  conferred 
by  6  &  6  Yict.  c.  45,  s.  20,  on  the  author  thereof  extends  to  the 
performance  of  such  musical  composition  at  all  places  of  public 
entertainment,  or  is  confined  to  its  performance  at  a  place  of 
dramatic  entertainment.  It  has,  indeed,  been  argued  that  at  both 
ihe  entertainments  in  question  pieces  of  a  dramatic  nature  were 

(1)  12  Q.  B.  217.  (2)  12  Q.  B.  217 ;  15  Sim.  181. 

(3)  Not  reported. 
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represented,  so  as  to  give  to  the  entertainments  the  character  of 
dramatic  entertainments.  But  we  think  it  better  to  give  out 
decision  npon  the  more  important  question  first  stated.    . 

Freyious  to  1833  the  liberty  of  performing  dramatic  pieces  was 
not  the  subject  of  property ;  but  by  3  &  4  Wm,  4,  c.  IS,  after 
reciting  that  it  wa9  expedient  to  extend  the  provisions  of 
54  Geo.  8,  c.  156,  relating  to  copyright  in  printed  books,  it  was 
ttiaoted  that  the  author  of  any  tragedy,  comedy,  play,  opeia^ 
farce,  or  any  other  dramatic  piece  or  entertainment,  or  his 
assignee,  should  have  as  his  own  property  the  sole  liberty  of 
representing  or  causing  to  be  represented  at  any  place  of 
dramatic  entertainment  any  such  production  not  printed  and 
published  by  the  author  or  his  assignee,  and  should  be  deemed 
and  taken  to  be  the  proprietor  thereof  for  the  term  therein  men«» 
tioned^  Sect.  2  enacted  that,  if  any  person  should  during  the 
continuance  of  such  sole  liberty  represent  or  cause  to  be  reprO'* 
sented,  without  the  consent  in  writing  of  the  author  or  other 
proprietor, .  at  any  place  of  dramatic  entertainment  any  such 
production,  or  any  part  thereof,  eyery  such  offender  should  be 
liable  for  each  and  eyery  such  representation  to  the  payment  of 
an  amount  not  less  than  40«.,  or  to  the  full  amount  of  the  benefit 
and  advantage  arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  whichever  should  be 
the  greater  damages,  to  the  author  or  other  proprietor  of  such 
production. 

By  5  &  6  Vict.  c.  45,  s.  20,  after  reciting  that  3  &A  Wm.  4, 
c*  15,  was  passed  to  amend  the  law  relating  to  dramatic  lit^^ry 
fxopettj,  and  that  it  was  expedient  to  extend  to  musical  oom^ 
positions  the  benefit  of  the  Act  in  recital  and  also  of  that  Act,  it 
was  enacted  that  the  provisions  of  3  &4Wm.4,  c  15,  and  of  thai 
Aetr  shonld  apply  to  musical  compositions^  and  that  the  sol^ 
liberty  of  representing  or  performing  or  causing  or  permitting  to 
be  represented  or  performed  any  dramatic  piece  or  musical  oorn-^ 
position  should  endure  and  be  the  property  o£  the  author  thereof 
and  his  assigns  for  the  term  therein  mentioned.  Sect  21  pro^ 
yided  that  the  person  who  should  at  any  time  have  the  sole 
liberty  of  representing  such  dramatic  piece  Or  musical  composi- 
tion should  have  and  enjoy  the  remedies  given  and  provided  in 
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3  &  4  Wm.  4,  c  15,  daring  the  whole  of  his  interest  therein  as 
fully  as  if  the  same  were  re-enacted  in  that  Act 

In  Bussdl  Y.  Smith  (1)  the  same  question  which  we  have  now 
before  us  arose,  but  was  not  decided.  It  was,  however,  held  in 
that  case  that  a  room  in  which  a  dramatic  piece  is  performed,  and 
to  which  persons  paying  for  tickets  are  admitted  for  the  purpose 
of  hearing  it,  is  for  the  time  a  place  of  dramatic  entertainment 
within  the  meaning  of  the  statutes,  although  the  room  is  ordi- 
narily used  for  different  purposes ;  or  in  other  words,  that  the 
epithet  '*  dramatic*'  in  the  clause  '<  place  of  dramatic  entertain* 
ment "  has  in  3  &  4  Wm.  4,  c.  15,  no  particular  signification. 

In  the  present  case  it  is  contended  that  the  words  ''  place  of 
dramatic  entertainment "  in  the  earlier  statute  are  incorporated 
in  the  later  one,  and  that  the  right  of  performing  musical  compo- 
sitions given  by  that  Act  is  confined  to  the  right  of  performing 
them  in  places  of  dramatic  entertainment.  No  sensible  reason 
was,  or,  as  it  seems  to  us,  could  be  given  why  the  right  of  per- 
forming a  musical  composition  thus  given  should  be  so  limited. 
The  object  of  the  statute  seems  to  be  that  one  man  shall  not 
n:iake  money  by  performing  a  musical  composition  of  which 
another  person  is  the  author,  without  the  leave  of  the  author ; 
and  it  is  to  us  impossible  to  conceive  any  ground  for  a  distinction 
between  performing  the  musical  composition  at  a  place  of  dramatic 
entertainment  or  at  a  place  of  entertainment  of  any  other  kind. 
The  5  &  6  Vict  c  46,  s.  20,  gives  to  the  author  or  his  assigns  the 
sole  liberty  of  performing  a  musical  composition,  and  does  so,  as 
was  pointed  out  in  BwseU  v.  Smith  (2),  without  repeating  in  terms 
the  reference  contained  in  the  former  Act  to  a  place  of  dramatic 
entertainment ;  and  the  subsequent  provision  in  the  same  section, 
that  the  first  public  performance  of  a  musical  composition  shall 
be  deemed  equivalent  to  the  first  publication  of  any  book,  seems 
to  us  to  point  out  the  true  restriction  which  we  ought  to  adopt, 
and  to  shew  that  the  right  of  representing  a  dramatic  piece  or 
performing  a  musical  composition  which  is  by  these  statutes  con- 
ferred on  the  author  is  the  right  of  representing  or  performing 
them  in  public* 

If,  as  is  contended  by  the  defendants,  the  right  of  performing 
(I)  12  Q.  B.  217.  (2)  IB  Sim.  181. 
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mosioal  oompoBitions  giyen  by  these  Btatntes  is  restricted  to  the 
right  of  performing  them  at  a  place  of  dramatic  entertainment, 
and  if,  as  the  jory  have  fonnd,  the  places  where  these  songs  were 
performed  were  not  places  of  dramatic  entertainment/ the  judg- 
ment should  in  each  case  have  been  entered  for  the  defendant ; 
for,  the  proprietor  of  a  mnsical  composition  has  no  other  right  of 
performing  them  than  that  given  by  the  statute.  But  if,  as  we 
think,  the  right  conferred  is  the  right  of  performing  them  in 
public  the  plaintiff  was  entitled  to  a  yerdict  for  40s.  in  each  case : 
and,  as  there  are  no  facts  in  dispute  which  render  a  new  trial 
necessary,  judgment  must  now  be  entered  for  him  for  that  amount 
in  each  action,  with  costs,  including  the  costs  of  this  application. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  T.  Lewis  Allen. 

Solicitors  for  defendant  Taylor:   Wilkinson  dt  EowUtt. 

Solicitor  for  defendant  Martin :  O.  Lewis. 

J.  & 


1880 
June  7. 


[IN  THE  COURT  OF  APPEAL.] 

FORWOOD  V.  THE  NORTH  WALES  MUTUAL  MARINE  INSURANCE 

COMPANY. 

Inauranoe  (Mariney^Policy  and  ByAaws^  coMirucUon  ^-^ConsirueHve  Mdl 
Loss — Insurance  confined  to  ^<  AheoluU  Damage  ooaued  by  ike  FeriU  insured 
againsij* 

A  policy  of  marine  insurance  effected  by  the  plaintiff  with  the  defendantB,  a 
mutual  insurance  company,  incorporated  certain  by-laws  of  the  company 
indorsed  thereon.  The  policy  (inter  alia)  expressed  it  to  be  thereby  declared 
that  the  acts  of  the  assurer  or  assured  in  recovering,  saving,  or  preserving  the 
property  insured  should  not  be  considered  a  waiver  or  acceptance  of  abandon- 
ment. One  of  the  by-laws  provided  that  in  the  event  of  any  ship  being  stranded 
or  damaged,  and  not  taken  into  a  place  of  safety,  it  should  be  lawful  for  the 
directors  of  the  company  to  use  every  possible  means  in  their  power  to  procure  the 
safety  of  the  ship^  the  owner  bearing  his  proportion  of  the  expense  incurred ;  and 
that  no  acts  of  the  company  or  its  agents  under  or  in  pursuance  of  the  power 
thereby  reserved  to  the  company  should  be  deemed,  or  taken  to  be,  an  acceptance 
or  recognition  of  any  abandonment,  of  which  the  assured  might  have  given 
notice  to  such  company,  and  the  company  under  any  circumstances  should  only 
pay  for  the  absolute  damage  caused  by  the  perils  insured  against,  which  was  in 
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no  case  to  exceed  tbe  sum  insnred.    The  plaintiff's  vessel  was,  while  the  policy  1880 

was  in  force,  damaged  by  perils  of  the  sea  to  such  an  extent  that  the  cost  of  ~ 

fepairing  would  have  amounted  to  more  than  the  ship  would  have  been  worth  ^^^ 
when  repaired.    The  phdntiff  within  a  reasonable  time  gave  notice  of  abandon-  Nobtb  Wal» 

ment:—  Ihbubahoi 

ffMf  that  a  constructive  total  loss  was  covered  by  the  policy  and  by  the  by- 
laws,  and  that  the  plaintiff  could  maintain  an  action. 

Appeal  by  the  defendants  against  a  judgment  of  Lush,  J.,  in  an 
action  upon  a  policy  of  marine  insurance  on  ship  in  respect  of  a 
constructive  total  loss.  The  facts  are  fully  stated  in  the  report  of 
the  proceedings  before  the  Queen's  Bench  Division  (1)|  and  they 
Hiay  be  gathered  also  from  the  above  headnote. 

Garett  Barnes   (Sir  F.   EersehM,  8.0.,  with  him),  for   the 
plaintiff. 
Btmell,  Q.0.9  and  Trwdyan,  for  the  defendants. 

Bbahwell,  UT.  I  think  that  this  judgment  must  be  affirmed. 
We  cannot  listen  to  any  argument  as  to  what  the  intention  of  the 
firamer  of  the  by-laws  may  have  been.  The  policy  is  valued,  and 
prim&  facie  includes  both  an  actual  and  a  constructive  total  loss. 
If  it  was  not  intended  to  include  a  constructive  total  loss,  it 
would  have  been  better  to  say  so  in  express  terms.  The  policy 
provides  that  the  acts  of  the  assurer  or  the  assured  in  recovering, 
saving,  or  preserving  the  property  insured  shall  not  be  considered 
a  waiver  or  acceptance  of  abandonment.  From  these  words  it  is 
plain  that  the  parties  contemplated  that  an  abandonment  might 
be  made.  But  the  defendants  have  relied  also  on  the  by-laws : 
it  seems  to  me  plain  that  the  policy  and  the  by-laws  must  be 
read  together.  By  the  24th  by-law  it  was  provided  that  no  acts  of 
the  defendant  company  or  its  agents,  under  or  in  pursuance  of  the 
power  thereby  reserved  to  the  company,  should  be  deemed  or  taken 
to  be  an  acceptance  or  recognition  of  any  abandonment^  of  which 
the  assured  might  have  given  notice  to  the  company.  It  must  be 
admitted  that  if  this  clause  had  stood  alone,  the  doctrine  as  to 
constructive  total  loss  would  clearly  apply  to  the  policy  and  the 
by-laws ;  but  it  has  been  contended  that  the  subsequent  words  of 
the  24th  by-law  shew  that  there  cannot  be  an  abandonment  and 

(1)  6  Q.  B.  D.  57. 
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1880  that  there  cannot  be  a  oonstrnctiye  total  loss  which  will  render 
FofiwooD  the  company  liable:  if  that  construction  of  the  sabseqnent 
NoBTH  Valkb  ^^^^  cannot  be  made  oat,  the  defendants  must  fitil.  The  sub- 
iNsusANOB  sequent  words  are  as  follows :  "  The  company,  under  any  circum- 
stances, shall  only  pay  for  the  absolute  damage  caused  by  the 
perils  insured  against,  which  in  no  case  is  to  exceed  the  sum 
insured."  The  defendants  must  shew  that  these  words  necessarily 
exclude  a  oonstrnctiye  total  loss ;  but  it  is  plain  that  the  word» 
cannot  have  a  merely  literal  acceptation,  they  cannot  be  taken 
literally  so  as  to  include  only  a  partial  loss :  the  company  upon 
their  own  oonstructian  of  the  policy  must  pay  in  the  event  of  the 
ship  insured  going  to  the  bottom  of  the  sea:  it  is  not  true  that 
under  any  circumstances  the  company  shall  only  pay  for  the  abso- 
lute damage  caused  by  the  perils  insured  against  to  the  vessel 
insured.  The  words  relied  upon  cannot  cut  down  the  liability 
imposed  by  the  general  clause  of  the  policy*  But  it  has  been  also 
contended  that  even  if  the  24th  by-law  may  apply  to  some  casea 
of  constructive  total  loss^  such  as  embargo  and  capture,  yet  it  does 
not  apply  where,  although  the  ship  has  been  damaged,  as  for 
instance  by  tempest  or  by  stranding,  she  nevertheless  exists  in 
specie  and  is  capable  of  being  repaired.  Why  should  not  the 
clause  have  an  operation  in  every  case  of  constructive  total  loss  ? 
There  is  nothing  to  shew  that  it  is  to  be  cut  down  in  some  cases 
and  not  in  others.  In  order  to  have  the  effect  contended  for,  the 
clause  relied  upon  ought  to  have  been  put  in  a  different  place :  it 
comes  in  at  the  end  of  a  long  series  of  by-laws,  which  are  intended 
to  regulate  the  rights  of  the  parties.  I  do  not  know,  and  I  will 
not  pretend  to  say,  whether  Brett^  L.  J.  is  altogether  right  in  his 
view  of  the  case ;  but  when  I  consider  that  this  is  a  valued  policy 
and  that  the  power  of  abandonment  is  an  ordinary  incident  to 
the  contract  of  marine  insurance,  I  cannot  help  coming  to  the 
conclusion  that  that  power  ought  not  to  be  taken  away  except  by 
express  words. 

Baggallat,  L.J.  I  agree  in  thinking  that  this  appeal  ought 
to  be  dismissed.  It  was  no  doubt  contemplated  by  both  parties  to. 
the  assurance  that  everything  should  be  done  which  tended  to 
limit  the  liability  of  the  company ;  but  the  defendants  have  gone 
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further  and  baye  contended  for  an  interpretation  which  wonid       I88O 
exdude  a  case  of  oonstractive  total  leas  even  by  stranding.    I  do    £^,^11000 
not  think  that  this  argument  can  be  maintained.    The  24th  by-  j^qbtb 'wau§ 
law  has  three  danses :  the  first  is  general  in  its  terms,  but  its    Ihscbanci 
operation  is  limited  to  pointing  out  what  is  to  be  done  on  the 
occnrrence  of  a  loss :  it  is  material  as  to  the  mode  of  procedure. 
The  second  clause  confers  upon  the  directors  power  to  take  certain 
steps;  and  the  third  clause  provides  that  none  of  those  steps  shall 
be  taken  to  amount  to  any  distinct  acceptance  or  recognition  of 
an  abandonment.    This  shews  that  a  constructive  total  loss  is  not 
to  be  excluded  from  the  policy.    The  burden  is  cast  upon  the  de- 
fendants to  shew  that  the  claim  of  the  plaintiff  is  excluded.    The 
construction  urged  upon  their  behalf  is  utterly  inconsistent  with 
itself:  they  wish  to  cut  down  the  meaning  of  the  clause,  and  to 
utterly  reject  it  so  far  as  it  can  apply  to  a  constructiye  total  loss 
where  the  ship  remains  in  specie.  Unless  the  defendants  can  shew 
that  this  third  clause  has  only  a  limited  application,  they  must 
&iL    They  cannot  shew  that  it  has  a  limited  meaning,  and  there- 
fore the  judgment  must  be  affirmed. 

Bbett,  L.  J.  In  the  result  the  first  question  is  whether  there 
can  be  a  constructive  total  loss  under  the  by-laws  and  the  policy* 
It  is  impossible  to  say  that  the  by-laws  can  be  left  out  of  consi- 
deration in  construing  the  policy ;  that  mode  of  interpretation 
has  not  been  contended  for :  the  by-laws  must  overrule  the  policy. 
Whatever  may  be  the  true  construction  of  the  last  clause  ^in  the 
24th  by-law,  it  must  be  read  in  harmony  with  the  immediately 
preceding  clause  which  necessarily  recognises  a  oonstructive  total 
loss ;  therefore  the  last  clause  cannot  be  treated  as  excluding  a 
loss  of  that  kind.  It  has  been  urged  that  under  the  policy  and 
the  by-laws  there  caxmot  be  a  constructive  total  loss  of  a  ship 
which  has  been  merely  damaged  by  perils  of  the  sea,  and  which  is 
in  safety  and  in  the  hands  of  her  owners.  I  cannot  assent  to  this 
view ;  for  to  adopt  it  would  require  the  introduction  of  new  clauses 
into  the  by-law.  The  last  clause  does  not  apply  to  a  total  loss ; 
it  is  difficult  to  say  to  what  it  does  apply.  We  have  not  quite 
solved  the  difficulty  as  to  the  construction  of  the  last  clause;  and 
I  do  not  entirely  accept  the  view  of  Lush,  J.    I  think,  however. 
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1880       that  the  other  portions  of  the  24th  by-law  clearly  contemplate 
FoBvooD    ^^^^  there  may  be  a  conBtractiye  total  loss,  for  which  the  company 

NoBTH  Wales  ^'^  ^  liable. 
iHBDRAHoi  Judgment  affirmed^ 


COMPANT. 


Solicitors  for  plaintiff:  WdUmB,  BtM,  &  WaUons. 
Solicitors  for  defendants :  Forshaw  dt  Hawkins. 


J.E.IL 
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MILLER  V.  PILLING. 

Fraetioe^Offieial  Btferee^Form  qf  Beport — Supreme  CauH  qf  Judicature 
Ad,  1873  (36  dt  37  Viet,  c  06),  ss.  66,  57. 

A  referee  under  the  Supreme  Court  of  Judicature  Act,  1873,  s.  57,  is  not 
bound  to  give  his  reasons  for  his  findings ;  he  may  simply  find  the  affirmative 
or  the  negatiye  of  the  issues,  and  the  issues  in  an  action  cannot  be  sent  back  to 
him  for  re-trial  or  further  consideration  merely  on  the  ground  that  his  report 
does  not  set  out  the  reasons  for  his  findings. 

This  action  was  brought  to  recover  a  sam  of  1407/.  13b.  6d.  and 
interest  thereon,  for  services  rendered  by  the  plaintiff  to  the 
defendant,  a  contractor,  and  for  money  expended  in  getting  a  snb- 
contract  for  making  a  railway  transferred  from  certain  other  con- 
tractors called  Taylor,  Cameron,  &  Co.  The  plaintiff  also  claimed 
12,000Z.  as  damages  for  breach  of  an  agreement  by  the  defendant 
to  give  to  the  plaintiff  10007.  of  the  stock  of  the  company,  in  con- 
sideration of  the  plaintiff  guaranteeing  certain  sums  of  money  to 
be  advanced  by  the  National  Bank  of  Scotland.  The  plaintiff 
also  claimed  a  sum  of  4501.  and  interest  thereon,  which  he  had 
been  compelled  to  pay  to  the  bank  under  his  guarantee,  but  which 
the  defendant  had  not  repaid.  There  was  also  a  claim  in  respect 
of  several  unpaid  bills  of  exchange. 

The  defendant,  by  his  pleading,  denied  the  various  allegations 
made  by  the  plaintiff;  and  he  further  set  up  a  counter-claim, 
which  contained,  first,  a  claim  for  repayment  of  certain  expenses 
incurred  with  respect  to  certain  plans  and  estimates  relating  to 
the  railway ;  secondly  an  allegation  that  the  plaintiff  had  made 
fraudulent  misrepresentations  to  the  defendant  as  to  the  prospects 
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of  the  line,  in  order  to  induce  him  to  enter  into  the  oontract|  so       1882 


that  the  plaintiff  was  liable  for  the  whole  of  the  losses  sustained 

by  the  defendant;  and,  further,  that  the  plaintiff,  by  handing  the     pnTW 

plans  and  estimates  relating  to  the  railway  to  the  defendant,  had 

entered  into  a  oontract  that  the  plans  and  estimates  had  been 

prepared  with  reasonable  skill  and  care.    The  defendant  claimed 

25,000Z.  for  debt  and  damages,  and  prayed  that  the  plaintiff  might 

be  declared  trustee  of  the  bills  of  exchange  for  the  defendant 

The  action  came  on  for  trial  before  Field,  J.,  who  under  the 
Supreme  Court  of  Judicature  Act^  1873,  s.  57,  ordered  that  the 
issues  of  fact  in  the  cause,  and  the  question  of  account  arising 
therein,  diould  be  tried  by  one  of  the  official  referees.  In  accord- 
ance with  the  order  of  the  learned  judge  the  official  referee  tried 
the  issues  of  fact,  and  made  a  report  in  which  he  found  the  issues 
of  fftct  in  fayour  of  the  plaintiff  in  the  terms  in  which  those 
issues  were  raised  in  the  pleadings.  Upon  motion  for  judgment 
made  by  the  plaintiff  the  defendant  objected  to  the  form  of  the 
report^  and  also  to  the  findings  of  the  official  referee  on  the  ground 
that  they  were  against  the  weight  of  eyidence.  Field,  J^  made 
an  order  sending  back  the  action  to  the  referee  for  re-trial  and 
further  oonsideration ;  the  learned  judge  was  of  opinion  that  it 
was  the  duty  of  the  official  referee  to  set  out  the  grounds  and 
reasons  upon  which  he  had  arrived  at  the  conclusions  in  his  report. 

The  plaintiff  appealed. 

May  13, 17 ;  June  6.  Bompas^  Q.O.  (Brynmar  JoneSf  with  him), 
for  the  plaintiff.  This  is  a  reference  under  the  Supreme  Court  of 
Judicature  Act,  1873,  s.  57,  and  an  official  referee  is  in  the  position 
of  a  jury,  and  his  findings  must  be  dealt  with  as  a  verdict : 
Shdlivan  v.  Bivington.  (1)  Under  Bules  of  the  Supreme  Courts 
Order  XXXYI.,  rule  34,  he  has  power  to  submit  any  question 
for  the  consideration  of  the  Court,  and  this  shews  that  it  is  not 
compulsory  to  state  every  question  which  arises  in  the  course  of 
the  hearing :  Du/nMrk  OoUiery  Co.  v.  Lever.  (2) 

Home  PaynSt  and  Bower,  for  the  defendant.  Upon  motion  for 
judgment  every  kind  of  objection  may  be  urged.  It  is  true  that 
this  is  a  reference  under  s.  57,  but  it  is  difficult,  owing  to  the  form 

(1)  28  W.  B.  372.  (2)  9  Ch.  D.  20,  at  p.  28,  per  BramweU,  LJ. 
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of  the  report,  to  say  what  the  o£Bcial  referee  has  found.  It  was 
MiLLSB  proper  to  send  back  the  report  in  order  that  the  official  referee 
PilLko.     ^^7  explain  his  meaning. 

BompoBj  Q.O.,  did  not  reply. 

Bbett,  L.J.  The  first  point  to  be  determined  is  the  meaning 
of  the  order  of  Field,  J. ;  it  is  express  in  its  terms,  and  is  in  effect 
an  order  for  a  re-trial.  In  the  course  of  his  judgment,  he  stated 
his  wish  that  the  official  referee  should  hear  further  argument 
and  take  farther  consideration  of  the  matters  before  him.  It  is 
evident  Uiat  the  learned  judge  thought  that  the  findings  might  be 
altered;  he  did  not  require  a  mere  explanation.  The  official 
referee  is  in  effect  told  to  re-try  and  re-hear  the  case :  under  the 
terms  of  the  order  he  might  hear  the  evidence  over  again.  The 
true  meaning  of  the  order  is  that  there  is  to  be  a  new  trial  of  the 
issnes. 

The  question  th^i  arises  whether  any  ground  exists  for  support- 
ing the  order.  It  has  been  admitted  upon  both  sides  that  the 
order  has  been  made,  not  under  the  Supreme  Court  of  Judicatnie 
Act,  1878,  s.  56,  but  under  s.  57.  When  any  matter  is  sent  to  an 
official  referee  under  s.  56,  he  is  to  return  a  report  which  may  be 
wholly  or  partially  adopted  by  the  Court;  but  under  s.  57  the 
questions  to  be  sent  to  the  official  referee  are  not  such  as  may  only 
partially  determine  the  matters  in  dispute ;  but  the  issues  of  fact 
are  to  be  tried :  that  means  that  the  issues  in  the  cause,  the  issues 
of  fact  such  as  are  ordinarily  tried  by  a  jury,  are  to  be  determined 
by  tbe  official  referee.  Therefore,  if  in  an  action  there  are  issues 
of  fact,  the  Court  may  order  them  all  to  be  tried  by  the  official 
referee.  He  must  report  his  conclusion  to  the  Court ;  but  it  s 
equivalent  to  the  verdict  of  a  jury.  Upon  a  reference  to  him  he 
has  to  put  his  report  into  the  same  state  as  a  jury  had  to  do  when 
they  found  a  special  verdict :  the  judgment,  however,  is  to  be  given 
by  the  Court  Although  the  findings  of  the  official  referee  are  to 
be  equivalent  to  the  verdict  of  a  jury,  the  learned  judge  has  in 
the  present  case  taken  an  objection  to  them.  The  official  referee 
has  reported  his  findings  in  a  particular  form,  and  possibly  that 
form  may  not  be  the  most  convenient.  He  has  given  categorical 
answers  to  certain  allegations  in  the  pleadings.     The  learned 
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judge  in  fact  wants  the  reasons  to  be  stated  for  the  findings ;  he 
wants  data  npon  which  he  may  found  a  particular  judgment  I  unjm' 
Jiaye  said  that  the  findings  of  an  official  referee  are  equivalent  to  p^  ^ 
the  findings  of  a  jury ;  but  I  doubt  whether  he  can  be  guilty  of 
mis-direction;  how  can  he  mis-direct  himself?  Upon  a  proper 
motion  the  evidence  may  be  brought  before  the  High  Courts  as  in 
the  case  of  an  ordinary  trial  before  a  jury.  If ,  however,  the  find- 
ings  can  be  set  aside  on  the  ground  of  misdirection,  it  is  only  by 
shewing  that  on  no  ground  can  they  be  supported.  I  do  not  think 
that  the  learned  judge  could  lawfully  object  to  the  form  of  the 
report :  the  official  referee  is  not  bound  by  law  to  put  his  findings 
into  a  different  shape ;  he  might  have  made  his  report  shorter,  but 
perhaps  it  is  as  well  that  he  should  not  give  his  reaisons  on  the  hoe 
of  his  report  I  cannot  agree  with  the  view  of  Field,  J« :  if  he  did 
not  understand  the  findings,  he  might  have  asked  for  an  explana- 
tion or  for  reasons  under  Order  XXXVL,  rule  34.  We  must 
consider  whether  the  findings  can  be  set  aside:  the  view  of 
Field,  J.,  was  that  explanations  must  be  given  on  the  tace  of  the 
report  If  it  could  be  shewn  that  the  findings  of  the  official 
referee  were  against  the  weight  of  evidence,  they  might  be  set 
aside ;  and  it  is  said  that  the  finding  that  there  was  no  fraudulent 
misrepresentation,  and  that  the  alleged  misrepresentation  was  not 
acted  upon,  is  against  the  weight  of  evidence :  a  court  ought  to  be 
careful  how  it  deals  with  a  finding,  whereby  a  man  is  absolved 
from  fraud ;  it  is  not  so  material  where  he  is  convicted.  There  is 
in  my  opinion  no  ground  for  setting  aside  the  findings;  some 
criticisms  were  brought  against  them  in  the  course  of  the  argu- 
ment, but  they  were  such  as  would  set  aside  any  finding  of  fact  I 
think  that  the  facts  found  by  the  report  must  be  acted  on,  and 
that  the  order  sending  it  back  must  be  set  aside. 

Cotton,  L.J.  This  is  an  appeal  from  an  order  sending  back 
the  report  to  the  official  referee.  One  of  the  principal  ccmtentions 
by  the  defendant  was  that  the  official  referee  could  not  merely 
negative  the  allegations  in  the  pleadings.  The  material  enact- 
ments to  be  considered  are  ss.  56,  57,  of  the  Supreme  Court  of 
Judicature  Act,  1873.  This  is  a  reference  under  s.  57.  A  report 
made  under  s.  56  may  be  wholly  or  partially  adopted  by  the 
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1882  Court ;  bat  a  findiog  as  to  issues  of  fact  under  s.  57  must  be  dealt 
MiLUB  ^th  as  the  verdict  of  a  jury ;  it  may,  however,  be  set  aside,  if  it 
is  shewn  to  be  against  the  weight  of  evidence.  In  my  opinion, 
the  official  referee  is  not  bound  to  set  out  the  steps  by  which  he 
has  arrived  at  his  conclusions :  it  is  unnecessary  for  him  to  do  so ; 
he  has  only  to  find  the  ultimate  issues  of  fact.  If  he  were  bound 
to  state  all  the  circuihstances,  what  would  he  be  bound  to  do  in 
cases  of  account  ?  It  would  do  away  with  the  utility  of  references, 
if  it  were  necessary  for  the  official  referee  in  every  case  to  state 
his  reasons.  In  my  opinion  the  form  of  the  report  cannot  be 
objected  to  under  Order  XXXYI.,  rule  34 :  the  official  referee  can 
be  asked  his  reasons ;  but  in  order  to  set  aside  the  report  it  must  be 
shewn  that  he  decided  upon  a  wrong  view  of  the  law.  Here  the 
case  is  sent  back  for  re-trial  and  re-consideration.  The  question 
is  whether  the  findings  are  so  far  against  the  weight  of  evidence 
that  we  are  bound  to  set  them  aside.  I  think  that  they  are  not. 
There  was  sufficient  evidence  to  support  them.  The  order  of 
Field,  J.,  must  be  set  aside. 

SrynmSr  Jones,  for  the  plaintiff,  prayed  that  judgment  might 
be  entered  in  accordance  with  the  findings  of  the  official  referee. 

Bower,  for*  the  defendant,  objected  that  as  only  two  Lords 
Justices  were  present,  final  judgment  could  not  be  entered: 
Supreme  Court  of  Judicature  Act,  1875,  s.  12. 

Feb  Cubiam.  The  case  must  stand  over  until  three  judges  are 
present,  when  final  judgment  will  be  entered. 

June  9.  Bompas,  Q.O.,  for  the  plaintiff,  prayed  that  judgment 
might  be  entered  for  the  plaintiff. 

Bower  (Home  Payne,  with  him),  for  the  defendant.  There  is  a 
preliminary  objection  to  entering  judgment  in  this  case;  the 
plaintiffs  ought  to  apply  to  the  Queen's  Bench  Division:  Order 
LYIII.,  rule  17.  The  order  of  Field,  J.,  was  only  interlocutory; 
it  was  not  the  final  judgment  in  the  cause ;  that  has  never  been 
pronounced  in  the  High  Court  of  Justice,  and  this  Court  has  no 
power  to  do  so  at  the  present  stage. 

Bompas,  Q.O.,  for  the  plaintiff.  It  is  for  this  Court  to  determine 
whether  the  order  appealed  from  was  interlocutory ;  this  Court 
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has  full  power  to  detennine  what  is  and  what  is  not  interlocutory :       1882 
Supreme  Court  of  Judicature,  1875,  s.  12. 

Feb  Curiam  (Lord  Coleridge,  C J.,  Brett  and  Cotton,  L. JJ.). 
We  will  pronounce  the  judgment  which  ought  to  have  been 
delivered  in  the  Queen's  Bench  Division,  and  that  is^  judgment 
for  the  plaintiff  in  accordance  with  the  o£Bcial  referee's  report  So 
far  as  we  are  concerned,  the  defendant  may,  if  he  is  so  advised, 
contend  before  the  Hopse  of  Lords  that  no  final  judgment  has  been 
pronounced  in  this  case. 

Judgment  for  the  plainiiff* 

Solicitors  for  plaintiff:  FaUhfiOl  dt  Owen. 

Solicitors  for  defendant:  Comlbe  dt  Wainwright^for  B.Bankin- 

sofi,  Manchester. 

J.  B.H. 


[IN  THE  COURT  OP  APPEAL.]  i^ 


THE  QUEEN  v.  8HEWARD. 

Lands  Clawea  CoMolidaHan  Aet^  1845  (8  <ft  9  Vid.  e.  18)— CbfnfMfiMfton-* 
Matter  not  legdUy  the  guliffect  cf  Compensaiion^Applioaium  to  ptaah 
Inquisition — Oertiorarif  Writ  qf-^Diseretion. 

Application  haying  been  made  to  the  High  Court  of  Joatioe  for  a  writ  of 
certiorari,  to  bring  up  and  quash  the  proceedingB  upon  an  inquisition  before  the 
sheriff  as  to  the  amount  of  compensation  to  be  awarded  to  a  claimant  under  the 
Lands  Clauses  Consolidation  Act,  1845,  on  the  ground  that  the  ]nry  in  assessing 
the  compensation  had  taken  into  consideration  mattera  whieh  were  not  legally 
the  subject  of  compensation ;  it  was  proved  that  the  applicants  for  the  writ  had 
allowed  five  months  to  expire  without  taking  any  objection  to  the  proceedings  :— 

EM,  that  as  the  time  allowed  for  setting  aside  an  award  made  mider  the 
provisions  of  the  above-mentioned  Act  had  expired  before  the  application  was 
made,  the  writ  of  certiorari  ought  not  to  be  granted* 

Appeal  by  the  Metropolitan  and  St.  John's  Wood  Railway 
Company  against  the  discharge  of  a  rule  for  a  writ  of  certiorari, 
to  bring  up  the  proceedings  taken  before  the  sheriff  of  Middlesex 
with  respect  to  a  claim  for  compensation  under  the  Lands  Clauses 
Consolidation  Act,  1845. 

The  facts  are  fully  stated  in  the  report  of  the  judgment  in  the 
Queen's  Bench  Division.  (1) 

(1)  5  Q.  B.  D.  179, 

Vol.  IX.  ^  SB  2 
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1880  Mr.  Sheward,  the  daimant,  had  a  leasehold  interest  in  certain 

Tbb  QuKBN  premises  on  which  he  trained  and  exercised  steeplechase  horses 
Shbwabd.  ^^^  hnnters.  The  railway  company  had  power  to  take  these 
premises  compulsorily  by  virtue  of  their  special  Act  which  inoor- 
porated  the  Lands  Clauses  Consolidation  Act,  1845.  In  December^ 
1875,  the  company  gave  the  usual  notice  to  treat,  and  in  February, 
1879,  an  inquisition  was  taken  before  the  under-sheriff  of  Middle- 
sex, when  the  jury  assessed  the  compensation  at  6000Z.,  which 
included  a  large  sum  for  loss  in  respect  of  the  claimant's  business. 
The  claimant's  costs  were  taxed  and  paid  in  April,  1879.  Some 
correspondence  ensued,  in  the  course  of  which  the  claimant's 
solicitors  pressed  for  payment,  and  ultimately,  on  the  11th  of 
June,  issued  a  writ  to  recover  the  sum  of  60002.  The  company 
moved  for  the  rule  for  the  certiorari  on  the  21st  of  July,  1879. 

Bidder,  Q.O.  (L.  E.  Pyke,  with  him),  for  the  company.  The 
under-sheriff  allowed  the  jury  to  go  beyond  their  jurisdiction ;  for 
they  gave  compensation  for  damage  to  the  claimant's  business. 
It  must  be  admitted  that  no  formal  objection  was  made  at  the 
hearing  either  to  the  evidence  or  to  the  summing  up. 

Sir  H.  Jame»^  A.O.,  for  the  claimant,  was  not  called  upon  to 
argue. 

Bbamwell,  L.J.  I  think  that  this  appeal  must  be  dismissed. 
The  granting  of  a  certiorari  is  discretionary,  and  the  claimant  has 
been  guilty  of  nothing  misleading.  The  company  must  take  the 
consequences  of  the  delay ;  perhaps  they  congratulated  themselves 
under  the  belief  that  the  proceedings  before  the  under-sheriff  were 
invalid  and  of  no  use.  I  have  grave  doubt  whether  the  inquisi- 
tion was  wrongly  taken :  I  think  in  fact  that  it  was  rightly  taken. 
I  shall  not  go  into  this  question  at  length,  for  in  the  view  which 
I  take  it  is  immaterial.  The  land  of  the  claimant  was  worth 
6000iL  for  the  purposes  of  his  business,  and  that  has  been  taken 
from  him  by  the  company.  A  difiSculty  might  have  arisen  from 
the  decision  in  Brand  v.  Hammersmith  JSy.  (7o.  (1),  bpt  m  that 
case  no  land  of  the  plaintiffs  was  ta^en.  I  think  that  mischief  has 
arisen  from  the  judgments  in  Vaughan  v.  Taff  Vale  By.  Co.  (2) 

(1)  Law  Rep.  4  H.  L.  171.  (2)  6  H.  &  N.  679. 


vox.  rX.  QUEEN'S  BENCH  DIVISION.  743 

and  Bex  ▼•  Peasa  (1) ;  it  would  be  strange  if  a  claimant  could  get        1880 
compensation  in  one  case  and  not  in  another.    I  may  mention  The  Qubdt 
also  that  I  doubt  whether  the  High  C!ourt  has  juripdiction  to  quash    s^j^^^ 
an  inquisition  which  is  good  upon  the  face  of  it. 
The  judgment  of  the  Queen's  Bench  Diyision  must  be  a£Srmed. 

BAoaALLAT,  L.J.  I  am  of  the  same  opinion.  The  Queen's 
Bench  Division  appears  to  have  laid  down  a  rule  of  practice,  that 
a  certiorari  ought  not  to  be  granted  for  the  purpose  of  quashing 
an  inquisition  taken  under  the  Lands  Clauses  Consolidation  Act^ 
1845,  after  the  expiration  of  the  time  allowed  for  setting  aside  im 
award  made  under  the  powers  of  the  same  Act ;  that  circumstance 
would  be  sufficient  to  dispose  of  the  present  case.  I  certainly  see 
no  reason  for  dissenting  from  the  law  as  laid  down  in  Duke  of 
Bucdeuch  V.  Metropolitan  Board  of  Works  (2) ;  in  City  of  Olaagow 
Union  By.  Co.  v.  Hunter  (S),  what  the  claimant  complained  of 
was  done  elsewhere  than  on  the  land  taken  from  him  by  the 
company ;  and  in  Brand  y.  Hammersmith  By.  Co.  (4),  the  com- 
pany had  not  taken  any  land  belonging  to  those  who  claimed 
compensation. 

Bbett,  L  J.  The  Queen's  Benidi  Diyision  appears  to  haye 
exercised  its  jurisdiction  upon  a  general  rule  which  it  has  laid 
down;  and  this  ground  is  sufficient  to  dispose  of  the  present  case. 
As  to  the  question  whether  the  claimant  is  entitled  to  compensa- 
tion for  the  loss  to  his  business,  I  should  haye  wished  for  an 
opportunity  of  further  discussing  it,  if  it  had  been  necessary  to 
decide  it ;  but  I  may  say  that  I  have  a  strong  opinion  as  to  what 
our  decision  would  haye  be^i.  I  think  that  the  opinions  of  the 
Law  Lords  in  Duke  of  Buecleugh  y.  Metropolitan  Board  of 
Works  (2)  draw  a  great  distinction  between  the  cases  where  land 
of  the  claimant  for  compensation  has  been  taken,  and  those  where 
no  land  has  been  taken ;  if  this  be  the  correct  yiew,  every  part  of 
the  evidence  adduced  at  the  hearing  of  the  inquisition  was  free 
from  objection.  The  only  ground  of  complaint  which  could  have 
been  urged  was  that  a  misdirection  had  occurred,  but  that  is  a 

(1)  4  B.  &  Ad.  30.  '    (3)  Law  Hep.  2  H.  L.,  So.  78. 

(2)  Law  Bep.  5  H.  L.  418.  (4)  Law  Bep.  4  H.  L.  171. 
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1880        matter  into  which  we  cannot  now  inqaire.    In  mj  view  there  was 
THsQuEEir'  ^0  excess  of  jurisdiction. 

Shbwabdi        ^^^  appeal  must  be  dismissed  on  the  ground  that  the  role  for  a 
certiorari  was  not  moved  for  in  proper  time. 

Judgment  affirmed. 

Solicitors  for  claimant :  O,  Jf.  AUen  db  Son. 

Solicitors  for  company :  BurcheOs. 

J.  E.  H. 


1882  [IN  THE  COURT  OF  APPEAL.] 
May  15, 
~           BROWN  V,  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

Bailway  Company -^Mileage  Charges — Lump  Charges — Statute — Bepeal  hy 
Implication — Government  Duty — **  ToUs  * — Omission  to  put  up  Milestones 
— BaUways  Clauses  Consdidaiion  Act^  1845,  8.  95. 

The  W.  Company  by  their  original  Act  were  authorized  to  charge  reasonable 
rates  for  the  conveyance  of  passengers.  By  a  subsequent  Act  the  company  were 
empowered  to  extend  their  line,  and  to  charge  a  lump  sum  for  carrying  pas- 
sengers over  that  extension.  A  third  and  later  Act  allowed  the  W.  Company  to 
amalgamate  with  another  company,  proyided  that  they  reduced  their  changes  to 
the  same  scale  as  that  of  the  other  company.  That  scale  was  one  penny  a  mile 
for  each  third-class  passenger.  The  plaintiff  travelled  over  the  line  of  the  W. 
Company  with  a  third-class  ticket,  and  was  charged  as  his  fare  at  more  than  the 
rate  of  one  penny  a  mile.  In  the  course  of  his  journey  he  travelled  over  the 
extension,  llie  W.  Company  also  charged  the  plaintiff  with  the  government 
duty  :— 

Held,  that  the  W.  Company  were  not  entitled  to  charge  the  plaintiff  more 
than  one  penny  per  mile,  but  that  they  were  entitled  to  charge  him  with  the 
Government  duty. 

By  one  of  the  clauses  in  an  Act  relating  to  the  W.  Company  they  were  for- 
bidden to  take  tolls,  unless  milestones  were  maintained  along  the  line;  and 
another  Act  relating  to  the  W.  Company  incorporated  the  Rulways  Clauses 
Consolidation  Act,  1845,  which,  ^i  s.  95,  contains  a  similar  provision :— • 

ffeldf  that  the  word  **  tolls "  related  to  tolls  properly  so  called,  and  did  not 
extend  to  charges  for  carrying  passengers  in  the  company's  own  carriages. 

Special  Case  stated  pursuant  to  a  master's  order. 

The  plaintiff  on  the  6th  of  November,  1880,  applied  at  the 
defendants'  station  at  Faddington  for  a  third-class  passenger 
ticket  from  Faddington  to  Bristol,  and  the  plaintiff  tendered  the 
sum  of  98.  10(2.  for  the  ticket.  The  defendants'  booking-clerk 
declined  to  issue  the  ticket  unless  upon  payment  of  the  sum  of 
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10s.  6d.,  being  the  defendants'  usual  charge  for  similar  tickets.       1882 
This  sum  the  plaintiff  paid  under  protest,  and  he  thereupon      bbowk 
received  a  ticket  and  trayelled  by  the  defendants'  train  from      q^'^^ 
Paddington  to  Bristol.  Wwtbrn 

The  plaintiff  on  the  4th  of  November,  1880,  applied  at  the 
defendants'  station  at  Bristol  for  a  third-class  passenger  ticket 
from  Bristol  to  Paddington,  and  the  plaintiff  tendered  the  sum 
of  9s.  lOd.  for  the  ticket.  The  defendants'  booking-clerk  de- 
clined to  issue  the  ticket  unless  upon  payment  of  the  sum  of 
10s.  6d.,  being  the  defendants'  usual  charge  for  similar  tickets. 
This  sum  the  plaintiff  paid  under  protest,  and  he  thereupon 
received  a  ticket  and  travelled  by  the  defendants'  train  from 
Bristol  to  Paddington. 

The  distance  from  Paddington  to  Bristol  and  from  Bristol  to 
Paddington  ^as  agreed  to  be  118  miles  and  a  fraction  of  a  mile 
less  than  half  a  mile.  On  the  6th  of  November,  1880,  there  were 
milestones  between  Paddington  and  Bristol,  but  no  milestone  or 
post  or  other  object  at  the  118th  mile  from  Paddington  or  at  the 
quarter  mile  after  that. 

The  trains  by  which  the  plaintiff  travelled  ran  on  six  days  in 
every  week:  they  were  ordinary  and  not  express  trains.  They 
did  not  stop  at  every  ordinary  passenger  station ;  they  were  not 
market  trains.  The  defendants  did  in  November,  1880,  run  one 
train  each  way  daily  on  every  week-day  in  accordance  in  all 
respects  with  the  Cheap  Trains  Acts  (7  &  8  Vict  c.  85  and 
21  &  22  Yict.  c  75),  and  no  passenger  duty  was  claimed  from  or 
paid  by  them  in  respect  of  such  parliamentary  or  cheap  train& 
The  sum  of  lOs.  Cd.  for  the  journey  between  Paddington  and 
Bristol  was  at  a  rate  greater  than  one  penny  a  mile. 

The  questions  for  the  Court  were  whether  the  defendants 
were  entitled  to  charge,  first,  for  the  fraction  of  a  mile  beyond 
118  miles  as  for  one  mile;  secondly,  for  passenger  duty  the 
amount  charged  by  the  government ;  thirdly,  the  special  charge 
authorised  by  1  Yict.  c.  xcii  ss.  42,  43. 

1881.  Nov.  5,  30.    The  jiUUfUiff  in  person. 
B.  E.  WAster,  Q.O.,  and  R  8.  WrigU,  for  the  defendants. 
•    The  arguments  are  sufficiently  stated  in  the  judgments. 
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1882  FiBLDyJ.    TkiB  18  an  action  bitonght  to  recover  back  from  the 

Bbown  Great'Weatem  Bailway  Company  either  the  whole  or  a  portiaa 
Gbkat  ^^  ^^^  Bam^t  which  the  plaintiff  has  paid  in  respect  of  his  being 
WEsmtN  carried  by  the  company  from  Bristol  to  London  and  back  again. 
'  The  iacts  were  that  on  a  certain  day  he  went  by  the  third-dasSy 
and  trayelled  from  Bristol  to  Faddlngton,  and  this  fore  was 
10s.  6d.  He  paid  the  money  nnder  protest,  and  then  he  also 
had  a  return  joilriley  fbr  exactly  th^*  same  fietre,  which  he  also 
paid  under  protest.  He  made  anrt  application  to  the  Bailway 
Gommissiohers  ibf  a  prohibitioQ.  (Sailing  fipon  the  Oreat  Western 
Bailway  Oompany  to  discontinoe-rreoeiTiiig  more  than  the  man- 
mum  <far^  whidi  they^were  authorised,  to  receive.  The  commis* 
sioners  proposed  to  entertain  it,  but  on  an  application  to  this 
Conrt^my  Brother  Manisty  and  I,  who  were  sitting  here,  considered 
it  was  4)eyond  their  jarisdiction}  add  we  granted  a  prohibition, 
whicbhas  beed  upheld ia  the  Ceurt of  .AsppeaL  (1)  We  pointed 
out  in  our  judgment  that  the  preper  remedy  for  the- present 
plaintiff  was  to  ^okne  tea  court  of  law  if  he  had  any  eom- 
plaint  to  make.  The  plaintiff  has  followed  our  suggestion, 
and  ihas  proceeded  to  bring  am  aotiea^  agamst  the  oompany  to 
reeoyei:  what  he- says '/are  overcharges  in  respect  of  the  two 
journeys  which  he  has  made.  He  seeks  to  recover  either  his 
whole  fare  .or  else  such  portion  of  it  as  may  amount  to  an 
overcharge.  Now,,  the  distance  is  about  IIS^*  miles  from  Pad- 
diogien.  to  Bristol^  and.  it  turfisoui.  that  at  the  time  when 
the'£eure;W88  taken  there  was  no  milestone  at  the  llStk  mile^  ncr 
was  iiiere  a  miilestomeAt  the  quarter  of  a  mile  beyond  thellSth 
milci.  The  train  in  question  was  an  ordinary  train,  it  ran  sir 
days  a  week,  ^  it  did  not  stop  at  every  station,  and  was  not  a 
maik-et  train. ,  The  point«has  not  been  raised,  about  its  Wng 
Aicheap  tiain^>ora£at  was  raised  it  was  abandoned. 

The  first  question  does  not  seem  to  bave  been  stated^  butliie 
facts  laiae  ii^  and  we  are  anxious to^go  into  everything,  so  that  the 
plaintiff  and  the  company  may  have  our  judgment  upon  every 
point.  The  question  was  whether,  in  consequence  of  the  absence 
of  the  stones  or  posts  «t  the  118th  mile  and  at  the  quarter  of 
a  mile -bey ond^  the  railivpy  oompany  were  justified  in  making' any 

(1)  7  Q.  B.  D.  182. 
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charge  to  aaylTody.  The  consequences  would  hatve  been  yeiy  1882 
serious  if  we  had  bean  compelled  to  hold  that  the  company  wei^  ~iteoiar 
deb^red  from  making  any  charge ;  but  we  think  that  the  ciromn-  ^  ^ 
stance  that  there  were  no  milestones  at  those  two  pointy  does  Wssmur 
not  prevent  the  railway  company  from  recoyering  the  fares  which 
they  would  otherwise  be  entitled  to.  As  the  plaintiff  has  pointed 
out,  in  a  dear  and  sensible  argument  while  commenting  upon 
the  original  Great  Western  Act  of  1835  (5  &  6  Wm.  4,  a  cm)i 
the  legislature  in  passing  the  early  railway  Acts  did  not  foresee 
what  the  future  <tf  railways  was  to  be.  It  itras  at  that  time  thought 
that  railway  companies  were  to  make  their  profit  by  barging  for 
other  persons'  trains^or  by  allowing  other  persons'  engines  and 
trains  ta  run  upon  their  lines^  and  the  consequence  of  that  was 
that  the  Great  .Western  Company  have  most  minute  proyivons 
as  to  their  maximum  fares  in  the  original  Aot»  all  of  whi9h,,with 
one  exception,  are  applicable  to  that  supposed  use  of  the  railway* 
But  it  has  turned  out  in  practice  that  that^^ystcffi  could  not  b^ 
worked.  I  recollect  that  it  was  tried  in  the  midland  coiM^tief» 
I  recollect  the  mine  owners  trying  to  compel  the  Manchester, 
Sheffield,,  and  Lincolnshire  Railway  Compamr  to  allow  ^m  toi 
xun  their  engines  to  carry  ooal,  but»  as  there  were  no  faoilitieB  fin? 
getting  water  or  for  the  stoppages  pf  trains,  and  as  there  were  no 
pointsmen  or  othei^  servants^  it  was  found  utterly  ^p^ess  to  do 
anything  else  .than  allow  the  company  to  carry  the  coi^inth^ir 
OW9  trucks  in  their  own  msnner,  and  for  this  ireason,  tbat  the 
pensm  who  has  the  command  of  the  undertaking  is  the  best  pqrsoq, 
and  the  peraon  most  likely  to  carry  on  tb^  business  carefiiUy* 
The  railway  companies^  immediately  the  Acts  came.  into,  opera- 
tion, beosme  carriers  themselyea,  and  the  legisliiture  had  foreseen 
that  that  might  hi^ppep,  becanse  as  well  as  the  n^axMuum  claose 
for  tolls  and  rates  they  had  inserted  a  olai^se  that  the  companies 
might  carry  for  themselves,  and  they  imposed  upon  thorn  th^ 
ordinary  liabilities  of  <9arriers,  that  is,  that  tihsy.  were  tq  carry 
at  reasonable  cbaiges.  That  was .  how  the  <x9at|cff  stoo^  at  fha 
time  when  tl^e  Act  of  1835  and  the  Act  of  1837  (1  Vict  c.  xqu.) 
were  passed. 

Theoonseqnencoof  this  state  of  matters  :tos  thiit  there  were, 
as  it  were,  two  series  of  provisions  in  the  Act,  one  affecting  what 
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1888       is  called  the  use  of  the  railway  and  the  other  affecting  the  carry- 

Bbowh      ^%  ^7  tb^  company  of  passengers  and  goods  oyer  the  railway  bb 

Gbat      carriers,  and  it  is  important  to  Iceep  that  distinction  in  mind  for 

WBsnmr    the  purpose  of  the  decision  which  we  are  called  upon  to  pronoonoe. 

'  The  ground  on  which  Mr.  Broim  relies  for  claiming  to  have  back 

'^^  ''  the  whole  of  his  fare  is  that  by  the  177th  section  of  the  Act  of  1835 
(5  &  6  Wm.  4  c.  CTii.)  the  legislature  has  said  that  the  company 
shall  paint  a  list  of  the  tolls  and  £Eures  on  boards.  In  s.  173,  after 
enacting  that  in  all  cases  where  there  shall  be  a  fraction  of  a  mile^ 
a  fraction  of  a  mile  shall  be  deemed  a  quarter,  the  legislature  has 
added  that  to  ascertain  with  greater  facility  what  the  amount  shaU 
be,  the  company  shall  put  milestones  at  every  quarter  of  a  mile. 
There  is  also  a  proyision  with  the  like  object  that  they  shall  paint 
their  tolls  on  boards  at  certain  places.  That  is  s.  177.  Then  comes 
s.  178,  upon  which  the  plaintiff  founds  his  case,  which  prohibits 
the  company  from  taking  any  rates  or  tolls  for  any  article  or 
passenger  so  carried  or  conyeyed  along  the  railway,  except  during 
the  time  the  boards  and  stones  shall  be  painted  and  aflSxed. 
That  was  the  priyate  legislation.  There  are  other  clauses  which 
shew  what  the  object  of  that  was,  but  they  do  not  affect  the 
particular  question.  Besides  the  priyate  legislation  there  also 
was  passed  a  well  known  Act  of  general  legislation,  which  is  the 
Railways  Clauses  Consolidation  Act,  1845.  It  would  seem  reason- 
ably clear,  I  think,  that  as  regards  the  local  Act  the  prohibition 
of  receiying  tolls  and  rates  was  by  the  yery  language  of  the 
Act  limited  to  tolls  and  rates  such  as  are  fixed  by  the  statute, 
and  did  not  extend  to  the  reasonable  charges  which  the  company 
as  carriers  were  entitled  to  make.  It  was  limited  to  the  tolls  and 
rates  which  they  were  about  to  charge  for  the  purpose  of  conyeying 
other  persons'  carriages  either  with  or  without  their  own  looo- 
motiyes.  Mr.  Brown  yery  properly  seeks  to  found  his  case  upon 
that  general  Act  as  well  as  upon  the  priyate  Act.  The  general 
Act  is  8  &  9  Vict.  c.  20,  and  it  contains  yarious  sections  which  it 
will  be  adyisable  to  refer  to.  The  first  material  enactment  is 
s.  do.  There  is  a  series  of  sections  beginning  with  s.  86,  and  the 
series  goes  down  below  those  which  we  haye  to  deal  with.  The  rail- 
way companies  may  employ  locomotiye  power  and  contract  with 
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other  companies ;  they  are  not  to  be  liable  beyond  the  liability        1882 

of  carriers.    Sect  90  says  that  a  railway  company  may  vary  their      bbown 

tollsy  but  they  must  be  charged  equally.    Then  s.  92  says,  *^  It      qbca^ 

shall  not  be  lawful  for  the  company  at  any  time  to  demand  or    Westebk 

_  •      11  1  1  A       «      Railway  Go* 

take  a  greater  amount  of  toU,  or  make  any  greater  charge  for  the 

carriage  of  passengers  or  goods,  than  they  are  by  this  and  the 
special  Act  authorized  to  demand ;  and  upon  payment  of  the  toUs 
from  time  to  time  demandable  all  companies  and  persons  shall  be 
entitled  to  use  the  railway."  I  refer  to  those  words  particularly, 
because  they  will  be  found  later  on  in  the  section  which  the 
plaintiff  cites  in  support  of  his  claim  for  relief.  Then  comes  the 
provision  that  the  list  of  fares  or  tolls  is  to  be  painted  on  a  board, 
and  then  comes  this  proyision,  s.  94 :  ''  The  company  shall  cause 
the  length  of  the  railway  to  be  measured,  and  milestones,  posts, 
or  other  conspicuous  objects  to  be  set  up  and  maintained  along 
the  whole  line  thereof,  at  the  distance  of  one  quarter  of  a  mile 
from  each  other,  with  numbers  or  marks  inscribed  thereon  denoting 
such  distances.''  Now  comes  the  clause  on  which  the  plaintiff  relies 
in  support  of  his  case,  s.  95,  *^  No  tolls  shall  be  demanded  or  taken 
by  the  company  for  the  use  of  the  railway  during  any  time  at  which 
the  boards  hereinafter  directed  to  be  exhibited  shall  not  be  so 
exhibited,  or  at  which  the  milestones  hereinbefore  directed  to  be  set 
up  and  maintained  shall  not  be  so  set  up  and  maintained."  In  the 
present  case  the  plaintiff  was  not  a  person  using  the  railway  in 
the  sense  in  which  those  words  are  used.  He  was  being  carried 
by  the  company  in  their  capacity  of  carriers.  The  consequence 
of  that  is,  first  of  all,  that  he  did  not  come  within  the  sections  of 
the  local  Act,  and  with  regard  to  the  general  Act  we  think  also 
he  does  not  come  within  that.  The  words  are,  '^  No  tolls  shall  be 
demanded  or  taken  by  the  company  for  the  use  of  the  railway." 
If  that  stood  by  itself,  it  might  be  that  we  should  have  held  that 
the  toll  there  mentioned  was  still  only  the  toll  or  rate  which  was 
referred  to  in  the  local  Act;  but  the  plaintiff  properly  said, 
**  No,  that  is  not  so ;  because  if  the  definition  clause  of  the  Bail- 
ways  Glauses  (Consolidation  Act,  1846,  is  looked  at,  it  will  be 
found  that  the  word  *  toll '  has  a  larger  meaning  than  that."  He 
says  it  has  that  larger  meaning  in  s.  95,  and  he  founds  that  upon 
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71882  8. 3,  the  definition  daose,  which  defines  '^  tolls  "  thus :  *^  The  word 
Bbown  '  toll '  shall  include  any  rate  or  charge  or  other  payment  payable 
Gbeat  ^^^  ^^  special  Axst  for  any  passenger,  animal,  carriage^  goods, 
^^^^'■BH  merchandize,  articles,  matters,  or  things  conveyed  on  the  railway  " 
—  But  then  it  must  be  recollected  that  that  meaning  is  giyen  sub- 
ject to  the  preamble,  if  I  may  use  the  word,  of  that  section,  and 
that  is  in  these  words:  '^Ihe  following  words  and  expressuxnSi 
both  in  this  and  the  special  Act,  shall  have  the  meanings  hereby 
assigned  to  them,  unless  there  be  something  in  the  subject  or  con- 
text repugnant  to  such  construction;"  Therefore  before  we  csa 
give  to  the  word  **  toll "  the  large  and  broad  meaning  whidi  it  is 
competent  to  give  it  under  the  definition  clause,  we  have  to  look 
at  the  words  of  the  section  in  whiqh  it.is  used  and. see  whether 
there  is  anything  in  the  subject  or  context  x^ugna&t  to  the  con* 
jstruction  contended  for,  and  we  think  that  there  is.  We  think 
that  the  words  in  s.  95  are  repugnant.  If  the  word  ^  toll "  stood  by 
itself  it  might  not  be  sc^  but  the  toll  is  to  be  ^^  for  the  use  of  tiie 
railway/'  On  principle,  therefore,  if  we  had  to  construe  this  Ad 
.for  the  first  time»  that  would  have  been  our  deciaon,  but  we  think 
also  that  the  case  is  covered  by  authority  as  welL  The  authoriti^ 
are  to  the  following  efiSsct  X  think  that  the  earliest  case  that  was 
cited  on  the  part  of  the  company  was  the  case  of  Qarton  v«  BrM 
and  Exeter  By.  Co.  (I). .  In  that  case  the  point  railed  was  with 
regard  to  the  boards,  but  it  tamed  upon  the  local- Act  of  Padis^ 
ment  and  not  upon  the  Bail  way.  Clauses  Cionsolidation  Act,  1845,sBd 
therefore  it  is  only  an  authority  as  tp  the  extent  of  the  oonstruetion 
which  was  pat  upon  Ihe .sections  of  the,  local, Act  of  Parljameit 
The  next  case  was  WaUi^.  v.  Loi^do^  and  South  Western  jBy..Go.  (2) 
.There  the  question  did  act  arise  under  s.  9&  as  this  eae  does, 
but  it. arose  under  s.  97,  which  eays  this:  ''If,  on  demand,  any 
person  fiail  to  pay  the  tolls  due  in  respect  of  any  carriage  lOr  goods, 
it  shall  be  lawful  for  the  company  to  retain  and  sell  such  cai»ia0^ 
or  all  or  any  part  of  such  goods." .  And  the  Court  of  Excheqfior  i& 
that  case  held  that  carriers'  charges  were  not  tolls  within  .the 
meaning  of  the  97th  section,  a^id  they  arrived  at  that  constrqc^QH 
by  holding  that  the  97th  section  must  be  read  together  with  tha 
,9$tb,  96th,  and  all  the  series  of  sections  applicable  to  it .  Coosd- 
(1)  30  L.  J.  (Q.B.)  273.  (2)  Law  Bep.  5  Ex.  82. 
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qnently  the  97ik  aection  must  be  read  as  if  the  words  **  for  the  use       1882 
of  the  railway  **  had  been  included  in  it.    Now  a  similar  question      bbown 
Tery  soon  afterwards  arose  in  the  Scotch  Courts,  and  the  first  case      ^J^ 
that  arose  was  a  case  under  the  corresponding  section  to  the  97th,     Wkstsbk 
and  it  was  taken  for  granted  that  ''  tolls  "  did  include  carriers' 
chaises  as  well  as  charges  for  the  use  of  the  railway*    Then  later 
on  in  a  case  which  occurred  afterwards,  the  Caledonian  By.  Oo.y. 
Ouild  (1)  the  Oomrt  expressed  its  disapproval  of  the  decision  in 
WaOis  y.  London  and  South   Western  By.  Co.  (2);  but  then  k 
limited  that  disapproval  to  this  point,  that  it  thought  the  Court 
of  Exchequer  had  gone  wrong  in  holding  that  the  97th  section 
was  to  be  read  in  conjunction  with  the  96th  section,  so  as  to 
alter  its  construction.     It  was  distinctly  held  under  the  88th 
aection  of  the  Bailway  Clauses  Consolidation  (Scotland)  Axtf, 
1845  (8  &  9  Vict.  c.  83),  corresponding  to  the  95th  section  of 
the  Bailways  Clauses  Consolidation  Act,  1845,  that  the  words 
'^for  the  use  of  the  railway"  had  that  meaning,  and  conse- 
quently if  the  Court  of  Session  had  had  to  decide  the  question 
under  the  88th  section,  which  is  the  one  that  corresponds  with  the 
95th  section,  it  would  have  been  decided  it  differently;  but  tha 
Court  only  had  to  decide  it  under  the  90th  section  of  the  Scotch 
Act,  and  it  was  held  that  the  90th  section  in  this  Act  »was 
separable  from  the  88th,  and  therefore  it  was  held  that  the  com- 
jpany  had  the  lien  which  they  claimed  to  have  in  respect  of  their 
<»rriei8'  charges.    Therefore  we  have  come  to  this  result,  that 
upon  principle  the  meaning  of  the  legislature  is  clear,  that  this 
{prohibition  to  reeeive  tolls  only  applies  to  cases  where  the  person 
who  claims  to  travel  free  is  usiog  the  railway  by  his  own  carriages, 
and  does  not  apply  to  the  case  where  the  traveller  is  earned  as  a 
passeoger^    I  may  mention  that  8  &  9  Yict»  c.  20,  is  incorporated 
by  10  &  11  Yict  o.  ccxxvi.  s.  2,  hereafiter  commented  upon, 
.  In  coDStruing  Acts  of  Parliament,  we  must  look  at  what  was 
the  object  of  the  legislature.    It  was  supposed  that  persons  would 
travel  up  and .  down  the  railway  with  their  own  engines  and 
carriages,  and  the  legislature  thought  it  well,  in  order  that  there 
should  be  no  dispute  as  to  the  tolls  to  be  paid,  thai  the  persons 
using  the  railway  should  be  able  to  see  how  much  they  wei«. 
(2)  1  Sc.  Dec.  (4th  Series),  p.  198.  (2)  Law  Bep.  5  Ex.  62. 
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1882       Perhaps  the  legislature  thought  it  well  that  ordinary  passengeis 

Bbowh      should  have  the  same  facility,  but  if  they  did  think  so  they  have 

Gbeat      ^^^  ^^^  ^>  ^^^  ^^  cannot  import  words  into  the  Act.    They 

Westebn     haye  used  language  which  does  not  apply  to  the  present  case. 

Upon  that  first,  point,  therefore,  we  decide  against  the  plaintiff. 

'  We  decide  that  the  absence  of  the  mile  post  at  the  118th  and 
118^  miles  did  not  prevent  the  company  making  charges  for 
carrying  passengers,  and  therefore  the  plaintiff  cannot  recover 
back  from  them  the  fares  paid  by  him. 

The  second  point  arises  in  a  remarkable  manner.  The  Great 
Western  Bailway  Company,  by  their  scheme  of  1835,  were  not  to 
come  to  London  itself.  They  stopped  short  at  Acton.  At  Acton 
they  had  the  advantage,  as  they  thought  at  that  time,  of  saving 
5^  miles  by  effecting  a  junction  with  the  Loudon  and  North 
Western  Bailway,  which  company  had  previously  got  their  bilL 
At  that  time  the  powers  which  they  took  were  powers  to  run 
and  join  the  London  and  North  Western  Bailway  at  Acton,  that 
being  from  Bristol  a  distance  of  113  miles.  Two  years  afterwards 
they  found  out  the  hopelessness  of  being  able  to  carry  all  the 
traffic  of  the  west  and  the  traffic  of  the  north  into  one  station, 
and  they  determined  to  make  the  additional  piece  of  line  from 
Acton  to  Paddington.  In  1837  they  obtained  that  authoritj 
from  Parliament  which  enabled  them  to  fill  up  the  remaining 
5^  miles  (1  Viet,  c  zcii.).  Their  original  Act  contained  the  scale 
of  charges  they  were  entitled  to  make,  and  it  is  to  be  remarked  it 
was  the  ordinary  scale ;  they  had  a  regular  scale  of  charges  fixed. 
The  new  Act  which  gave  them  the  extension  into  London  did  not 
give  them  a  scale  of  charges,  but  what  it  did  was  this.  By  the 
preamble  to  one  of  the  sections  (41),  it  is  stated,  what  of  coarse 
would  be  the  fEtct,  that  this  bit  of  line  was  very  expensive  to 
make :  the  company  had  to  come  through  property  of  a  very 
valuable  character  and  ought  not  to  be  put  upon  the  same  scale 
of  tolls  as  exists  in  respect  of  the  113  miles ;  and  the  short  result 
of  it  was  that  the  legislature  allowed  them  to  charge  a  lump  snm 
not  to  exceed  two  shillings  for  the  whole  distance  of  the  5| 
miles  (s.  43.)  The  plaintiff  does  not  dispute  that  if  that  Act 
had  not  been  repealed  the  company  would  have  been  justified  in 
charging  even  more  than  they  *have  charged,  but  he  says  that 
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that  Act  has  been  repealed.  That  is  the  question  which  we  1882 
have  to  decide.  He  does  not  say  it  has  been  expressly  repealed^  bbown 
but  he  relies  upon  the  well  known  principle  of  law,  that  if  an  q^^ 
Act  of  Parliament  is  passed  containing  clauses  which  are  re-  ^T^^"^™^ 
pngnant  to  and  inconsistent  with  prior  legislation,  the  legislature 
cannot  haye  two  minds  at  one  and  the  same  time,  and  therefore 
the  subsequent  mind  must  alter  the  first  mind*  Therefore,  if 
even  in  an  affirmatiye  Act  there  is  a  clause  which  is  repugnant 
to  and  inconsistent  with  a  previous  Act,  the  two  cannot  stand 
together ;  the  subsequent  Act  repeals  the  prior  Act,  and,  a  fortiori, 
when  it  is  negative.  It  seems  to  me  that  these  Acts  may  be 
considered  as  negative;  the  Act  of  1835  enacts  that  anybody  may 
travel,  but  the  company  shall  not  charge  him  more  than  is 
reasonable.  The  Act  of  1837  provides  that  any  person  may 
travel  5^  milet^  and  the  company  shall  not  chaige  him  more 
than  two  shillings,  that  shall  be  a  maximum  charge.  Later,  the 
Oreat  Western  Railway  Company  proceeded  on  their  voyage 
towards  Liverpool  as  far  as  they  could  get,  and  they  got  hold  of 
the  Birmingham  and  Oxford  and  the  Birmingham  and  Dudley 
lines  and  the  lines  of  other  railway  companies.  The  Great 
Western  Company  could  take  them  only  upon  a  term,  which  the 
legislature  seems  to  have  put  in  some  of  the  bills.  It  was  this, 
that  they  should  not  be  allowed  to  exercise  their  powers  or  carry 
out  their  amalgamation  with  the  Birmingham  and  Dudley  Junc- 
tion unless  they  consented  to  reduce  their  tolls  to  the  same  scale 
of  charges  as  that  of  the  Birmingham  and  Dudley  Junction 
<10  &  11  Yict.  c.  ccxxvi.)  s.  47.  The  plaintiff  contends  that  the 
effect  of  that  is  to  repeal  this  lump  maximum  of  two  shillings  over 
the  5^  miles  of  railway.  We  have  come  to  the  conclusion  that  he  is 
right.  What  is  the  language  of  the  Act?  It  is  that  the  tolls  to 
be  chaif;ed  shall  be  reduced  to  the  same  scale  as  those  of  the 
Birmingham  and  Oxford  Junction.  The  counsel  for  the  de- 
fendants urged  with  great  ability  that  this  provision  could  not 
refer  to  the  lump  charge.  It  is  contended  that  there  is  a  scale  in 
5  &  6  Wm.  4,  c.  cvii.,  but  there  is  no  scale  in  1  Yict.  c.  xcii.,  for 
the  company  is  allowed  a  charge  of  2s.,  and  no  scale  is  given.  It 
is  contended  upon  this  ground  that  the  legislature  cannot  have 
meant  to  abolish  it.    The  statute  1  Yict  e.  xcii.  is  recited,  and 
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1882        there  is  no  express  repeal.    Bat  after  all  the  general  intention  of 

Bbown      the  legislature  seems  to  me  to  be  qaite  clear.    There  was  a  com- 

Gbsat      P^^y*  originally  a  modest  company,  going  only  to  Acton ;  after- 

rS*^™Go.  ^^®  ^*  So®8  i^to  London,  and  afterwards    it   has  branches 

- —        thronghout  the  west  of  England.     Then  it  becomes  the  great 

undertaking  which  we  now  know  as  the  Great  Western  Bailwaj 

Company,  and  then  comes  10  &  11  Yict.  c.  ccxxyi.,  which  the 

plaintiff  relies  upon,  and  which  says  that  this  great  undertaking 

called  the  Great  Western  Bailway  is  to  haye  a  uniform  charge. 

I  think  that  was  the  meaning  and  intention  of  the  legislature. 

Under  those  circumstances  it  seems  to  me  that  the  plaintiff  is 

yery  well  founded  in  his  contention,  and  that  that  2s.  charge 

is  no  longer  payable  since  that  Act  was  passed.    It  seems  to  me 

inconsistent  with  the  meaning  of  that  Act  that  the  defendants 

shall  be  entitled  to  charge  this  lump  sum  of   2$.,  especially 

when  it  is  remembered  that  that  Act  insisted  on  the  Great 

Western  Company  reducing  their  tolls  to  the  rates  charged  on 

the  Birmingham  and  Oxford  Junction,  and  if  this  sum  of  2s. 

were  charged  it  would  giye  them  a  considerable  sum  beyond 

th^,t.    This  disposes  of  the  second  point. 

We  haye  now  to  consider  the  third  point,  which  is  how  mnch 
they  are  entitled  to  charge  for?  The  absolute  distance  from 
Faddington  to  Bristol  is  oyer  118  miles.  The  earliest  legislation 
said  that  for  eyery  fraction  of  a  quarter  of  a  mile  they  might 
charge  a  quarter  of  a  mile.  The  distance  is  118  miles  and  some- 
thing oyer  a  quarter  and  less  than  a  half;  the  question  which  we 
thought  important  to  be  argued  was,  whether  it  being  oyer  118 
miles,  it  was  not  eqaal  to  119  miles.  The  company  say,  and 
say  truly,  they  are  entitled  to  charge  for  a  fraction  of  a  mile 
as  a  mile.  Those  are  the  enacting  words  of  the  [51st  section  of 
10  &  11  Vict.  c.  cczzyi.  which  was  the  Act  which  reduced  the 
tolls,  and  in  that  yery  Act  the  legislature  said,  whilst  redncing 
the  toUs  to  the  Birmingham  and  Dudley  Junction  rate  they  still 
permitted  the  company  to  charge  a  fraction  of  a  mile  as  a  mile. 
We  therefore  think  the  total  distance  to  be  calculated  on  the 
Great  Western  Bailway  from  Faddington  to  Bristol  is  119  miles. 
The  result  of  that  is  this,  that  the  company  being  entitled  to  add 
the  goyemment  duty  they  pay,  Mr.  Brown  has  been  oyercharged 
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to  the  extent  of  a  fraction  more  than  three  jEftrthings  each  way.       1882 
Therefore  the  judgment  is  for  2d.,  bat  he  is  entitled  to  2d.,  and      Bbowh 

2d.  we  must  give  him.  Quat 

Westsbn 

BAU.WAT  Co. 

NoBTH,  J.  I  take  the  same  view,  and  I  wish  rerj  shortly  to 
state  the  way  in  which  it  strikes  me. 

As  regards  the  question  about  the  milestones  under  5  &  6  Wm.  4, 
c.  cvii.|  certain  clauses  refer  to  the  taking  of  charges.  A  distinc- 
tion is  recognised  by  the  Act  itself  between  ,the  rates  and  tolls 
which  are  charges  for  conveyance  in  carriages  not  belonging  to 
the  company  on  whose  lines  the  articles  or  things  are  being  con- 
yeyed  on  the  one  hand,  and  the  charges  for  conyeyance  by  that 
company  where  they  are  acting  as  carriers  on  the  other  hand. 
Now,  as  regards  the  question  of  the  milestones,  s.  173  provides 
that  in  any  case  where  there  is  a  fraction  of  a  ton  conveyed,  or  the 
distance  for  which  an  article  or  a  person  is  conveyed  is  less  than 
a  mile,  the  fractions  are  to  be  charged  for,  and  a  provision  is 
made  for  the  purpose  of  ascertainiug  the  distance  for  which  rates 
or  tolls  are  to  be  demanded,  and  the  company  are  to  put  up  and 
maintain  milestones  at  every  quarter  of  a  mile.  That  has  not 
been  done  in  this  case.  Then  s.  178  provides  that  it  is  not 
lawful  for  the  company  to  demand  or  take  any  tolls  or  rates 
unless  the  milestones  with  the  proper  inscription  thereon,  which 
are  directed  to  be  set  up  every  quarter  of  a  mile,  are  kept  in 
their  places.  That  applies  to  rates  and  tolls  only,  and  does  not 
apply  to  the  case  in  which  charges  are  being  received,  that  is  to' 
say,  it  does  not  apply  to  a  case  like  the  present  of  a  person  being 
conveyed  by  the  company  themselves  along  their  own  line.  That 
seems  to  me  clear  from  the  construction  of  those  clauses  and  also 
from  the  decision  of  the  Court  of  Queen's  Bench  in  Garten  v. 
Bristol  and  Exeter  By.  Co.  (1)  Upon  this  point  reference  was 
made  to  the  Railways  Glauses  Consolidation  Act,  1845,  which 
deals  with  a  similar  matter  in  somewhat  different  terms,  and  of 
course,  it  might  be  under  that  Act  that  certain  duties  were 
imposed  upon  the  company  which  did  not  exist  before.  We 
decide  in  the  defendants'  favour  as  regards  their  Act,  but  that 
public  Act  has  also  received  judicial  decision  in  Wdttis  v.  London 
(1)  80  L.  J.  (03.)  278. 
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1882        and  South  Western  By.  Co.  (1),  and  the  same  oondnsion  was 

*    Bbowh      arriyed  at  there  on  that  Act,  &  95  of  which  oorresponds  to  b.  178 

Obbat      ^^  ^^  defendants',  and  it  was  there  decided  that  the  section 

bI^v^^Tgo  *^PP^®®  merely  to  cases  where  persons  or  goods  are  being  con- 

yeyed  by  other  persons  than  the  company  npon  the  line,  and  not 

to  where  the  persons  or  goods  are  being  conveyed  by  the  company 
itself  That  disposes  of  the  milestone  qnestion,  which  does  not 
apply  to  the  second  point  in  this  case. 

Now,  the  second  question  is  with  respect  to  the  2s.  chaige  by 
the  defendants.  TUhBi  stands  shortly  in  this  way:  by  s.  47  of 
10  &  11  Yict.  c.  cczxyi.,  a  reduction  of  tolls  and  charges  is  con- 
templated so  as  to  compel  the  Great  Western  Bailway  Company 
to  equalise  their  rates,  tolls,  and  charges  with  those  of  another 
railway  company.  Then  s.  49  says,  what  are  to  be  the  maximum 
rates  charged  by  the  Great  Western  Bailway  C!ompany,  and  in 
the  case  which  we  are  now  dealing  with,  the  maximnm  rate  of 
charge  made  by  the  company  for  the  conyeyance  of  passengers 
along  their  railway  is,  for  every  passenger  conveyed  in  a  third 
class  carriage  by  any  such  train  as  the  plaintiff  was  being  con- 
veyed by,  the  sum  of  Id.  per  mile.  The  argument  on  behalf  of 
the  company,  when  reduced  to  its  simple  element,  was  this,  that 
by  reason  of  some  other  Act  they  had  power  to  charge  not  only 
a  penny  a  mile,  but  any  other  sum  they  pleased  not  exceeding 
two  shillings.  That  seems  to  me  to  be  directly  inconsistent  with 
the  terms  of  this  Act,  where  it  says  the  maximum  charge  shall 
be  a  penny  a  mile  for  the  conveyance  of  passengers  in  third  daas 
carriages  in  a  train,  which  is  not  an  express  train.  It  seems  tome 
if  that  does  not  directly  repeal  the  previous  Act,  which  says  that 
a  charge  of  two  shillings  may  be  made,  the  effect  would  be  to 
make  the  sum  charged  by  the  company  more  than  the  maximum 
charge. 

The  third  and  the  only  remaining  point  is  with  respect  to  the 
fraction  of  a  mile.  As  to  that,  as  I  understand,  the  plaintiff's 
argument  is,  that  inasmuch  as  certain  other  companies  whose 
charges  were  the  same  as  those  made  by  the  Great  Western  Bail- 
way  Company,  or  rather  to  whose  level  the  Great  Western 
Railway  Company's  charges  were  to  be  reduced,  did  not  chaige 
(1)  Law  Bep.  5  Ex.  62. 
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as  mach  as  a  penny  for  a  fraction  of  a  mile  by  reason  of       1882 

9  &  10  Vict  c  coexy.f  the  Great  Western  Railway  Company  are      bbowv 

bonnd  to  rednce  their  charges  to  the  same  leyel.    I  do  not  follow      q^, 

that  argument,  and  I  should  require  to  know  more  about  it  before  iJ^*'''^^^ 

deciding  in  the  plaintiff's  favour  upon  that  point    But  even  if 

he  is  right  in  that,  what  I  do  find  is  tbis»  that  eyen  if  under 

9  &  10  YicL  c.  occxY.i  the  company  could  only  charge  for  a  full 

mile,  by  10  &  11  Yict  c  ccxxvi.  s.  51,  the  Act  of  the  following 

session,  they  are  clearly  empowered  to  charge  for  any  fraotian  of 

a  mile  beyond  six  miles,  or  beyond  any  greater  number  of  miles 

as  for  one  mile.    Therefore,  if  the  two  provisions  of  the  two 

suocessiye  years  are  inconsistent,  what  we  are  bound  to  do  is, 

not  to  follow  the  plaintiff's  invitation  and  to  say,  because  the 

later  Act  is  inconsistent  with  the  earlier  Act,  the  later  Act  is  to 

be  rejected,  but  to  say  if  the  later  Act  is  inconsistent  with  the 

earlier  Act  the  earlier  Act  is  to  be  rejected.   The  later  Act  seems 

to  me  to  be  clear  upon  the  point,  and  to  entitle  the  company  to 

demand  and  take  the  toll  for  a  whole  mile  instead  of  a  fraction 

of  a  mile. 

Judgment  fir  ihe  flai/Mfffw  li. 

The  defendants  appealed,  and  the  plaintiff  gave  a  cross  notice 
of  appeal. 

1882.  May  15.     WAf^,  Q.O,  and  12.  8.   Wright,  for    the 
defendants  in  support  of  the  appeal. 
The  argument  is  sufficiently  stated  in  the  judgments. 
ThejlaifUiff  in  person  was  not  called  upon  to  argue. 

Jessel,  M  JL  I  think  that  the  judgment  of  the  Queen's  Bench 
Division  must  be  affirmed*.  The  decision  turns  upon  a  very  small 
point  The  simple  question  is,  what  is  the  meaning  of  the  term 
**  the  Great  Western  Bailway,'*  when  used  in  the  Act  of  1847. 
An  Act  was  passed  in  1835,  in  which  there  are  rates  and  tolls. 
The  first  section  to  be  referred  to  is  the  163rd,  which  provides 
that  any  person  may  use  the  railway  on  payment  of  the  rates  and 
tolls.  By  the  164th  section  the  company  were  entitled  to  take  a 
toll  strictly  so  called,  that  is,  a  toll  from  persons  using  their  own 
carriages  and  locomotives ;  that  relates  to  goods ;  and  in  s.  165 
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1S32        there  was  a  similar  power  to  take  tolls  for  passengers,  beasts, 

Bbowh      cattle,  and  animals.    The  166th  section  empowered  the  compaoj 

Qreat      ^^  proTide  locomotive  power  for  those  persons  who  snpplied  their 

AVnTSBif     own  carriages  and  waggons,  and  as  regards  the  locomotiye  power 

'  they  were  to  supply  it  on  any  terms  they  tiionght  proper.   It  had 

nothing  to  do  with  a  mileage  rate.  Then  by  the  167th  section 
the  company  were  authorized  to  be  carriers,  and  to  projide  botk 
locomotive  power  and  carriages,  and  they  were  not  limited  to 
charges,  except  that  they  were  to  make  reasonable  charges,  and 
that  they  were  not  to  charge  for  the  oonyeyance  of  passeDgen 
more  than  3j^.  a  mila  The  next  Act  of  Parliament  to  whiohit 
is  necessary  to  refer  was  to  enable  the  company  to  extend  their . 
iine  from  Acton  to  Paddington  (1  Vict.  c.  xciL),  and  it  is  called 
''  An  Act  to  enable  the  Great  Western  Railway  Company  to 
extend  their  line."  The  ftrat  claose  enacts  that  every  pio- 
Tision  referring  to  the  railway  shall,  except  sach  as  have  bees 
repealed,  extend  and  be  constrned  to  extend  to  tiie  new  piece  of 
^  line,  and  then  it  empowers  the  company  to  make  the  extended 

piece  of  line ;  and  by  the  4l8t  section  it  is  enacted  that  ^  whereas 
the  company  will  incur  a  great  additional  expense  in  extending 
the  said  railway  to  Paddington,"  they  shall  be  entitled  to  charge 
for  that  five  and  a  half  miles  of  the  line  in  lieu  of  the  rates  aniho- 
rized  to  be  demanded  by  the  first-recited  Act,  lamp-tolls,  as  they 
were  called,  [for  the  whole  distance.  The  43rd  section  entitles 
the  company  to  make  a  reasonable  charge  for  supplying  locomo- 
tive power ;  but  I  take  it  that  by  s.  43  the  right  of  the  Great 
Western  Bail  way  Company  to  act  as  carriers  between  Acton  and 
Paddington  is  clear  beyond  question,  that  is,  they  might  make 
any  charge  they  thought  fit  to  make  or  could  get  paid,  sub- 
ject to  the  limit  as  to  passengers.  The  result  appears  to  me, 
locking  at  the  Acts  as  they  stand,  to  be  this,  that  the  Great 
Western  Railway  main  line  was  extended  to  Paddington,  that  as 
to  the  part  of  the  line  between  Acton  and  Paddington  the  com- 
pany had  a  right  to  charge  a  lump  sum  for  toll  not  exceeding  2i 
for  a  passenger,  any  sum  that  might  be  reasonable  when  they 
supplied  locomotives,  but  that  as  regards  the  rest  of  the  line  they 
were  limited  as  to  tolls  and  rates.  I  believe  the  fact  to  be  that 
in  strictness  the  mileage  charges  never  came  into  existence,  and 


Railway  Oo. 

JcHel,  M.R. 
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that  the  company  from  the  beginxdiig  acted  as  camers.    Under        1882 
the  pioTifiions  of  the  Act  they  were  to  charge  what  was  reasonable,      i^wN 
with  the  limit  as  to  passengers.    It  must  be  borne  in  mind  that    .  q^, 
there  was  no  other  limit  at  that  time  on  the  rate  of  charges  when 
they  acted  as  carriers ;  practically  there  was  no  limit. 

Matters  being  in  this  state,  an  Act  of  Parliament  was  passed 
to  enable  the  Great  V^estem  Bailway  Company  to  amalgamate 
themselves  with  two  other  railway  companies,  on  the  terms  that 
their  tolls  should  be  reduced. .  BecoUecting  what  I  have  said,  we 
mnst  torn  to  the  other  Acts.  The  Great  Western  Railway  had 
power  to  charge  what  they  thought  reasonable  as  carriers,  and 
they  had  then  the  power  to  charge  mileage  rates.  Therefore  if 
the  argument  were  to  prevail  that  this  provision  applies  only  to 
tolls  which  can  be  charged  according  to  mileage,  it  would  not 
affect  the  Great  Western  Bailway  Company,  because  they  always 
acted  as  carriers.  But  it  is  plain  to  my  mind  that  it  applies  to 
the  whole  line,  and  that  the  provision  was  introduced  to  prevent 
the  company,  even  when  acting  as  carriers,  from  charging  what 
they  like.  The  words  of  the  section  relied  upon  (10  &  11  Vict, 
c.  ccxzvL  s.  47)  appear  to  me  reasonably  to  that  effect  It  recites 
that  the  companies  are  not  to  amalgamate,  unless  and  until  the 
tolls  and  charges  on  the  Gbeat  Western  Bailway  shall  have  been 
reduced  to  a  scale  not  exceeding  the  tolls  and  charges  authorized 
for  the  lines.  For  tolls  there  was  a  maximum,  but  for  charges 
there  was  none.  They  might  charge  anything  that  was  reason- 
able when  they  acted  as  carriers,  and  anything  which  might  be 
agreed  upon  when  they  furnished  locomotive  power.  When  I 
say  ''anything  reasonable,*^  of  course  I  mean  that  the  law  would 
make  a  carrier  charge  a  reasonable  sum.  It  is  provided  by  s.  47 
that  **  the  scale  of  tolls  and  charges  by  this  Act  authorized  to  be 
demanded  and  taken  on  the  Great  Western  Bailway  shall  be,"  &c. 
I  have  no  doubt  that  this  expression  means  the  whole  line  from 
Paddington  to  Bristol.  No  other  description  is  to  be  found  any- 
where. It  is  not  a  mere  inference.  The  piece  of  the  line  from 
Acton  to  Paddington  is  nowhere  called  by  any  other  name,  and  I 
have  no  doubt  that  that  is  the  proper  meaning  of  the  term.  The 
section  provides  for  a  reduction  in  the  scale  of  tolls  and  charges, 
and  it  is  then  enacted  by  a  negative  clause,  **  that  from  and  after 
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1882  tbe  transfer  of  the  said  undertaking  or  any  part  thereof  to  the 

Baowir  Clreat  Western  Bailway  Company,  it  shall  not  be  lawfal  for  the 

GbLt  ^^^^^  Western  Railway  Company  to  demand  and  receive  in 

WnTur  respect  of  the  nse  of  the  Great  Western  Bailvray  and  the  branch 

jKailwat  Oo. 

railways  by  this  Act  authorized  to  be  made  by  parties  nsing  the 

same,  either  with  their  ovm  carriages  and  engines  employed  by 
them  thereon,  or  with  their  own  engines  only  (in  cases  where  the 
company  as  hereinafter  provided  may  consent  to  snpply  car- 
riages) **  certain  tolls  which  are  mileage  toll&  Then  s.  48  provides 
that  ''the  toll  which  the  company  may  demand  for  the  use  of 
engines  for  propelling  the  carriages  of  other  parties  on  the  said 
railway  shall  not  exceed''  a  mileage  rate.  So  that  we  have  a 
mileage  rate  substituted  for  that  which  was  not  a  mileage  rate. 
Sect.  49  provides  that  ^  the  maximum  rate  of  charge  to  be  made 
by  the  company  for  the  conveyance  of  passengers  along  the  said 
railway,  including  the  tolls  for  the  use  of  the  said  railways  and 
of  carriages,  and  for  locomotive  power  and  every  other  expense 
incidental  to  such  conveyance  as  aforesaid,  except  government 
duty,  shall  not  exceed  the  following  sums."  That  is  a  carrien' 
charge,  and  that  carriers'  charge  was  a  mileage  charge  on  the 
other  railways,  but  was  not  a  mileage  chaige  on  the  Great 
Western  Sail  way.  Is  it  to  be  said  that  it  is  not  to  apply  to  the 
whole  of  the  Great  Western  Bailway  ?  The  argument^  if  it  is 
worth  anything,  goes  too  far,  because  as  it  was  not  a  mileage 
charge  on  any  part  of  the  Great  Western  'Bailway,  the  company 
would  be  left  out  altogether,  and  as  in  practice  they  acted  only  as 
carriers,  it  would  have  no  effect  upon  them.  That  appears  to  me 
impossible,  and  the  section  must  mean  to  restrict  the  charge  of  the 
company  as  carriers  to  the  same  chaige  as  the  other  railway 
companies  could  make  as  carriers.  I  entirely  agree  with  the 
decision  of  the  Queen's  Bench  Division,  and  on  consideration  of 

the  statutes  I  think  it  as  clear  a  case  as  ever  I  have  seen. 

« 

Bbett,  L.J.  I  think  that  it  cannot  be  denied  that  if  the  two 
phrases  in  10  &  11  Vict  c.  ccxxvi.  ss.  47, 49,  ''in  respect  of  the 
use  of  the  Great  Western  Bailway"  and  ^'the  said  railway" 
include  the  Une  from  Acton  to  Paddington,  each  of  those  two 
sections  deals  with  the  sums  which  may  be  paid  under  the  Act  of 


Brett,  L^. 
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1837  as  a  lamp  sam  in  respect  of  the  conyeyanoe  of  passengers       1682 

between .  Acton  and  Paddington.    If  those  two  phrases  inclade      bbowb 

that  part  of  the  line,  then  inasmnch  ^  there  is  that  enactment  in      qj^^ 

the  Act  of  1837,  alUiongh  the  lump  sum  is  there  called  a  toll,  and  ^^"^^^^^ 

certainly  is  a  rate  or  charge,  in  s.  47  that  toll  is  included,  although 

it  is  a  lamp  sam,  and  in  s.  49  that  toll  is  included  in  the 

Words  ''rate  or  charge."    That  view  was  hardly  contested.    Mr. 

Webster's  contention  was  that  the  part  of  the  line  between  Acton 

and  Paddbgton  was  not  in  s.  47  included  within  the  term  ^  the 

Great  Western  Railway''  and  was  not  in  s.  49  included  in  the 

term  "  the  said  railway."    Therefore  his  argument  weia  that  the 

term  '^  the  Great  Western  Railway  "  really  means  only  the  Great 

Western  Railway  from  Bristol  to  Acton,  although  he  admits  that 

it  indudes  more  than  the  original  Great  Western  Railway.    It 

includes  ererything  that  has  been  amalgamated  with  it,  whatever 

the  name  was  before,  and  the  only  part  of  the  whole  system  that 

be  desires  to  exclude  from  that  term  is  the  piece  between  Acton 

and  Paddington.    Where  is  it  that  this  term  **  the  Great  Western 

Railway''  first  appears?    In  truth,  it  first  appears  in  the  title  of 

the  original  Act|  which  is  **  An  Act  for  making  a  railway  from 

Bristol  to  join  the  London  and  Birmingham  Railway  near  London, 

to  be  called  '  the  Great  Western  RaQway.' "    I  do  not  think  that 

any  section  in  the  Act  says  that  that  shall  be  the.  name  of  the 

railway,  but  it  seems  to  me  that  it  is  treated  throughout  the  whole 

Act  as  the  name  of  the  railway,  which  was  thereafter  to  belong  to 

the  Great  Western  Railway  Company  (s.  1).    If  that  was  the 

name  of  the  railway  under  the  Act  of  1835,  what  is  the  name  of 

the  railway  which  was  dealt  with,  or  rather  constituted  by  the 

Act  of  1837  ?    The  Tory  first  section  recites  the  title  of  the  Act 

of  1835.    It  recites  that  it  was  ''  An  Act  for  making  a  railway 

from  Bristol  to  join  the  London  and  Birmingham  Railway  near 

London,  to  be  called  ^  the  Great  Western  Railway.' "   Then  it  goes 

on  to  enact  that  all  the  powers,  authorities,  provisions,  matters, 

and  things  contained  in  the  said  recited  Acts  shall  be  construed 

to  extend  to  this  Act    If  it  was  a  provision,  as  I  think  it  was, 

of  the  Act  of  1835|  that  the  railway  thereby  constituted  should 

hare  the  name  of  the  Great  Western  Railway,  I  think  that  under 

those  words  that  proYision  was  carried  on  by  the  Act  of  1837  and 
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1882        applied  to  the  railway  constituted  by  it^  which  was  the  original 

Bbowh      railway  extended  from  Acton  to  London.    So  that  by  the  very 

GuAT      ^"^  section  of  the  Act  of  1837;  the  Great  Western  Bailway  is 

WsBTESH     extended  to  and  forms  that  part  of  the  line  which  goes  from  Acton 
Bailway  CJo.  '^  .  ®  . 

to  London,  and  it  makes  the  whole  one  lina    Moreorer,  if  there 

'Btctt.  ImJ 

had  been  nothing  to  the  contrary,  all  the  powers  which  were  given 
to  the  railway  company  with  regard  to  the  line  to  Acton  are  given 
to  them  in  respect  to  the  Ime  from  Acton  to  London,  and  if  there 
had  been  nothing  to  the  contrary  in  the  Act  of  1837  it  seems  to 
me  that  they  wonld  have  been  entitled  to  apply  the  same  tolls  to 
the  new  part  of  their  line,'  as  they  were  entitled  to  demand  in 
respect  to  the  former  part,  because  the  new  line  wonld  have 
become  part  of  the  old  line.  Bat  then  came  the  4l8t  and  following 
sections  in  the  Act  of  1837,  which  limited  or  rather  altered  that 
power  and  gave  another,  and  these  sections  show  exactly  what  the 
legislature  meant;  the  legislature  in  effect  said  that  in  lieu  of 
exercising  the  powers  over  this  part  of  the  line  given  by  the  first 
Act,  the  company  should  in  respect  of  that  part  be  entitled  to 
charge  a  specified  maximum  rate.  The  line  was  treated  as  one 
line.  Upon  the  construction  of  that  Act  there  were  for  all  parts 
up  to  Acton  certain  rates,  there  was  for  the  use  of  that  part  of 
the  line  from  Acton  to  London  a  fixed  sum.  If  it  be  true  thai 
in  that  Act  the  whole  part  up  to  London  is  to  be  called  ''the 
Great  Western  Bailway,"  it  seems  to  me  to  follow  that  in  every 
part  of  the  Act  of  1847»  where  reference  is  made  to  **  the  Great 
Western  Bailway,"  it  includes  this  part  from  Acton  to  London. 
As  I  said  before,  it  is  admitted  that  that  term  includes  everything 
else,  even  the  two  railways  which  the  company  were  enabled  to 
purchase  and  amalgamate  with  by  that  very  Act:  it  includes 
them,  and  includes  ererything  which  the  company  had  incorpo- 
rated or  amalgamated  with  before;  yet  it  is  said  that  the  phrase 
does  not  include  this  particular  piece  from  Acton  to  London. 
Upon  consideration  of  the  whole  matter  it  seems  to  me  that  that 
cannot  be  the  true  construction,  and  therefore  that  the  reference 
to  the  '* Great  Western  Bailway"  includes  the  distance  from 
Acton  to  London ;  and  if  that  ia  so,  it  is  hardly  contended  that 
the  uniform  charge  given  by  1  Vict.  c.  xciL,  is  not  included  both 
in  8.  47  and  in  s.  49  and  abolished  by  them. 
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Cotton,  L.J.    The  question  which  we  ha^e  to  consider  is       1882 
whether  the  Great  Western  Bailway  Company  are  still  entitled      bbown     ] 
to  charge  the  som  which  they  were  allowed  to  charge  under  the      q^^ 
Act  of  1837  for  carrying  passengers  from  Acton  to  London,  and  ^^""'"^ 
that  tarns  upon  the  construction  of  certain  sections  of  the  Act  of 
1847,  beginning  at  the  47th  and  going  down  to  the  49th. 

As  I  understood  the  argument  addressed  to  us  on  behalf  of  the 
company,  it  was  contended  that  the  object  of  those  sections  was  to 
alter  the  mileage  rate  existing  under  the  origmal  Act  of  the 
Great  Western  Bailway  Company,  and  therefore  when  a  charge 
was  made,  not  under  a  mileage  scale,  but  under  the  power  of  an 
Act  giving  the  railway  company  a  right  to  charge  a  lump  sum  for 
passengers  carried  only  a  hundred  yards  on  the  particular  line  of 
railway,  that  power  is  not  taken  away  by  the  section.  Undoubtedly 
the  object  was  to  amalgamate  the  scales,  but  that  might  hare 
been  done  by  proriding  that  after  the  amalgamation  the  mileage 
scale  of  the  Great  Western  should  be  that  which  had  been  the 
scale  of  the  other  railway  company  with  which  they  were  about  to 
be  incorporated,  or  at  least  of  which  they  were  about  to  take  a 
transfer.  But  the  enactment  does  not  stop  there.  There  is  a 
special  provision  that  after  the  amalgamation  not  only  shall  the 
mileage  scale  be  the  same,  but  the  Great  Western  Bailway  Com- 
pany shall  not  charge  more  than  a  certain  sum  for  the  carriage  of 
passengers  over  their  line.  That  was  ambiguous,  and  the  only 
way  in  which,  as  it  seems  to  me,  the  counsel  for  the  company 
could  get  out  of  s.  49  was  by  sayiug  that  the  railway  there 
referred  to  did  not  include  the  bit  of  railway  between  Acton  and 
Paddington.  In  my  opinion  they  cannot  so  restrict  the  words  of 
8.  49.  The  bit  of  railway  between  Acton  and  Paddington  had 
been  constituted,  as  Brett,  L. J.,  has  pointed  out,  under  the  Act  of 
1837,  giving  them  power  to  extend  their  line  of  raUway,  that  is, 
the  line  of  the  Great  Western  Bailway  Company.  The  line  of 
the  Great  Western  Bailway  Company  up  to  that  time  had  been 
the  Great  Western  Bailway  and  when  Parliament  gave  them 
power  to  extend  their  line  without  calling  it  by  any  particular 
name,  in  my  opinion  it  is  rightly  described  as,  and  must  be 
included  within,  and  becomes  part  of, ''  the  Great  Western  Bail- 
way  ;*'  and  consequently,  the  express  provision  in  s.  49,  that  the 
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1882  company  shall  not  charge  more  than  the  sum  therein  specified  for 
Bbowh  carriage  OTer  the  railway,  will  not  allow  the  special  proyision  of 
GuAT      ^^  -^^  ^^  ^^^  ^  remain  in  force  over  what  is  in  my  opinion 

WwmiK     part  of  the  Great  Western  Bailway.  which  most  come  wiihin  the 
•Kailwat  Oo» 

—        description  in  the  Act  of  Parliament  of  **  the  said  raHway,"  that 

is  **  the  Great  Western  Bailway,"  as  defined  in  s.  17.    In  mj 

opinion  the  decision  of  the  Qaeen's  Bench  Division  was  right 

The  cross-appeal  then  came  on  for  argnment. 

The  plaintiff  in  fenon^  in  support  of  the  cross-appeal,  contended, 
firsts  that  the  defendants  were  not  entitled  to  charge  a  passenger 
by  their  line  with  the  dnty  payable  by  them  to  the  government  in 
respect  of  his  £Etre,  and  as  to  this  he  cited  the  AUomey  General  v. 
London  and  North  Wettem  By.  Co.  (I) ;  secondly,  that  inasmuch 
as  two  of  the  milestones  between  Bristol  and  London  had  not 
been  maintained  by  the  defendants,  they  conld  not  lawfully 
demand  any  fare  from  him  for  carrying  him  as  a  passenger. 

W^bitert  Q.C7^  and  B.  S.  Wright^  for  the  defendants,  were  not 
called  upon  to  argue. 

Jessel,  M.B.  I  agree  with  the  decision  in  the  Queen's  Bench 
Division.  The  5  &  6  Wm.  4^  c  cvii.,  s.  178,  as  to  the  mainte- 
nance of  milestones  applies  only  to  ''  tolls ''  properly  so-called,  and 
by  9  &  10  Yiot.  a  cczzvi.,  s.  49,  the  defendants  are  clearly  em- 
powered to  charge  for  government  dnty;  the  words  are  ^the 
maximum  rate  of  charge  to  be  made  by  the  company  for  the 
conveyance  of  passengers  along  the  said  railway,  including  the 
tolls  for  the  use  of  the  said  railways  and  of  carriages  and  for 
locomotive  power  and  for  every  other  expense  incidental  to  such 
conveyance  as  aforesaid,  except  government  duty,  shall  not  exceed 
the  following  sums."    The  words  of  the  statute  are  decisive. 

Bbett  and  C!ottok,  L.JJ.,  concurred. 

Jvdgment  affiinmd. 
Solicitor  for  defendants :  B.  B.  Ndson. 

(1)  5  Ex.  D.  247. 

J.E.H. 
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THE  QUEEN  (on  thx  PfiosxonnoN  of  thx  GaABDiAHS  of  the  Poor  of        1882 
Madelky  Uhiok)  v.  the  GUARDIANS  OP  THE  POOR  OP  BRIDG-       Aug.  4. 
NORTH.  


Foor^Bemoval  of  Pauper  Wife  and  Children — SeUlemeni-^Derivaiive  Birth^ 
39  <fe  40  Vict.  c.  61,  «.  35— 2>m(fed  Parishes  Act,  1876. 

An  order  for  the  remoyal  of  a  pauper  wife  and  of  her  three  legitimate  children, 
aged  respectively  five  years,  three  years,  and  one  year,  to  a  union  on  the  ground 
that  the  settlement  of  her  hushand  was  the  birth  settlement  of  his  father  within 
•the  union,  having  been  made  and  appealed  against,  the  birth  settlement  of  the 
husband's  father  in  the  union  was  proved,  but  no  other  settlement,  either  of  the 
husband  or  of  his  father,  being  set  up,  the  order  was  quashed  by  the  Court  of 
quarter  sessions : — 

Beld,  that  under  the  Divided  Parishes  Act,  1876  (39  &  40  Vict  c  61),  8.  36, 
the  wife  took  the  settlement  of  her  husband,  and  as  it  could  not  be  shewn  what 
settlement  the  children  derived  from  their  parent  "  without  inquiring  into  the 
derivative  settlement  of  such  parent,**  such  children  should  be  deemed  to  be  settled 
in  the  parishes  in  which  they  were  respectively  bom ;  and  that  the  Court  of 
quarter  sessions  were  right 

BuLE  calling  on  the  prosecutors  to  shew  cause  why  an  order  of 
sessions,  upon  appeal  against  an  order  of  remoral,  should  not  be 
quashed. 

An  appeal  against  an  order  of  justices  for  the  borough  of  Bridg- 
north for  the  removal  of  EUen  Hughes  and  her  three  children, 
aged  five  years,  three  years,  and  one  year,  respectively,  from 
the  Bridgnorth  Poor  Law  Union  to  the  Madeley  Poor  Law  Union, 
as  containing  the  parish  of  their  last  place  of  settlement  (1), 
was  tried  at  the  quarter  sessions  for  the  borough  of  Bridgnorth 
before  the  Recorder,  who  quashed  the  order  subject  to  the  opinion 
of  the  Queen's  Bench  Division  on  the  following 

Case. 

The  grounds  of  removal  alleged  that  the  settlement  of  the 
paupers  and  of  William  Hughes,  the  husband  of  Ellen  Hughes, 
was  the  birth  settlement  of  John  Hughes,  the  fietther  of  William 
Hughes.  No  other  settlement  either  of  John  Hughes  or  of 
William  Hughes  was  set  up  affirmatively  by  the  appellants  in 

(1)  In  the  order  Ellen  Hughes  was  the  Madeley  Union  was  adjudged  to 
described  as  the  wife  of  William  be  the  last  legal  settlement  of  her  and 
Hughes,  and  the  parish  of  Madeley  in     her  said  obildren. 

Vol.  IX.  3  G  2 


766  QUEEira  BENCH  DIVISION.  VOL.IX. 

1882       their  grounds  of  appeal,  hot  did  they  therein  allege  that  John- 

Tuwqnw^  Hughes  had  derived  a  settlement  from  his  father,  or  had  acquired 

GuABDiABB  OF  ^^7  othor  Settlement  than  such  birth  settlements  as  aforesaid, 

BsisGNOBiH.  before  his  son,  William  Hughes,  had  attained  the  age  of  sixteen ; 

bat  they  alleged  that  William  Haghes  was  not  bom,  nor  eyer 

legally  settled  in  parish  of  Madeley,  and  in  their  fonrth  ground 

of  appeal  they  maintained  <'  that  the  alleged  settlement  (if  any) 

of  the  said  William  Hughes  would  be  a  deriyatiye  settlement, 

and  as  snch  is  abolished  by  Act  of  Parliment." 

The  Court  held  that  upon  the  reasonable  oonstruction  of  the 
grounds  of  appeal  the  respondents  were  not  bound  to  prove  more 
than  the  birth  of  John  Hughes  in  the  parish  of  Madeley,  and 
that  upon  such  proof  the  question  of  law  intended  to  be  raised 
by  the  appellants  would  properly  arise. 

It  was  proved  or  admitted  on  the  trial  that  John  Hughes  was 
bom  in  the  said  parish  in  the  appellants'  union  in  or  about  the 
year  1822,  and  acquired  no  settlement  in  his  own  right,  that 
William  Hughes  was  the  lawful  son  of  John  Hughes,  and  also 
had  acquired  no  settlement  in  his  own  right,  and  that  the 
paupers,  Ellen  Hughes  and  her  three  children,  were  the  lawful 
wife  and  children  of  William  Hughes,  and  had  become  chargeable 
to  the  respondents'  union. 

The  appellants  called  no  evidence  at  the  close  of  the  respond- 
ents' case,  but  submitted  as  matter  of  law  that  it  was  not  sufficient 
for  the  respondents  to  prove  the  place  of  birth  of  John  Hughes, 
but  that  unless  they  could  shew  affirmatively  a  legal  settlement 
of  John  Hughes  at  Madeley  not  derived  from  the  fact  of  his  birth 
there,  his  son  William  Hughes  must  be  held  to  be  settled  in  the 
place  in  which  he,  William  Hughes,  was  bom. 

The  Court  quashed  the  order  on  the  ground  that  it  was  in  law 
insufficient  to  make  out  a  prima  facie  birth  settlement  for  John 
Hughes,  and  that  as  the  respondents  had  not  established  a  settle* 
ment  in  the  parish  of  Madeley  for  John  Hughes,  other  than  a 
prima  facie  birth  settlement,  William  Hughes  must  be  held  to 
be  settled  in  the  parish  of  his  birth  by  virtue  of  the  Divided 
Parishes  Act,  1876  (39  &  40  Vict.  c.  61).  (1) 

(1)  By  39  ft  40  Vict,  c  61,  s.  35 :  deriyed  a  aettlemen^  from  any  other 
*'No  person  shall  be  deemed  to  have     person,  whether  by  pareatage,  estate^ 
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If  the  Court  ahoold  be  of  opinion  that  the  facts  admitted  and       1882 
proved  did  not  establish  a  settlement  for  William  Haghes  in  the  thb  Qi 


ov 


parish  of  Madeley,  then  the  order  of  removal  aforesaid  was  to  be  gxtabduiii 
quashed,  and  the  order  of  sessions  confirmed;  but  if  the  Court  Bbidonobth. 
should  be  of  opinion  that  the  facts  admitted  and  proved  established 
a  settlement  for  William  Hughes  in  the  parish  of  Madeley,  then 
the  said  order  of  removal  was  to  stand  confirmed,  and  the  order 
of  sessions  quashing  the  same  to  be  quashed* 

jP.  a.  Bosanquet  (B.  L.  Kentfon,  with  him),  shewed  cause.  It 
must  be  admitted  that  in  cases  on  the  Divided  Parishes  Act,  1876 
(39  &  40  Vict.  c.  61),  s.  35,  it  has  been  decided  that  the  word 
*'  child  "  applies  retrospectively.  Here  the  settlement  of  John 
is  the  basis  of  the  order  of  removal  But  it  is  only  a  prim& 
facie  settlement,  and  would  be  displaced  by  a  derivative  one* 
The  general  scheme  of  s.  35  is  the  abolition  of  derivative 
settlements:  Woodstock  Union  v.  8t.  Pancras.  (1)  '^No  person 
shall  be  deemed  to  have  derived  a  settlement  from  any  other 
person  whether  by  parentage,  estate,  or  otherwise/'  That  is,  no 
Court  shall  deem  that  anyone  has  acquired  a  derivative  settle- 
ment. Then  follow  the  exceptions,  viz.  ^*  except  in  the  case  of 
a  wife  from  her  husband."  That  means  *'  except  in  the  case  of'  a 
pauper  who  oSers  to  derive  as  wife  a  settlement  from  her  husband. 
In  her  case  the  Court  shall  deem  that  she  takes  his  settlement. 
So  in  the  case  of  a  child  under  the  age  of  sixteen.  '^  In  the  case 
of"  means  when  a  child  under  sixteen  has  to  be  dealt  with.  It 
shall  be  deemed  to  have  derived  a  settlement  by  parentage.    But 


or  otherwise,  except  in  the  case  of  a  "  If  any  child  in  this  section  men- 
wife  from  her  hnshand,  and  in  the  tioned  shall  not  have  acquired  a  settle- 
case  of  a  child  under  sixteen,  which  ment  for  itself  or  heing  a  female  shall 
child  shall  take  the  settlement  of  its  not  have  derived  a  settlement  from  her 
father  or  of  its  widowed  mother,  as  the  hushand,  and  it  cannot  be  shewn  what 
case  may  be,  up  to  that  age,  and  shall  settlement  such  child  or  female  derived 
retain  the  settlement  so  taken  until  it  from  the  parent  without  inquiring  into 
shall  acquire  another.  the  derivative  settlement  of  such 
**  An  Ulegitimate  child  shall  retain  the  parent,  such  child  or  female  shall  be 
settlement  of  its  mother  until  such  child  deemed  to  be  settled  in  the  parish  in 
acquires  another  settlement.  which  he  or  she  was  bom." 

(1)  4  Q.  B.  D.  L 
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1882  not  so  if  the  derivative  settlement  of  the  parent  would  have  to  be 
Ths  Qcxeh  inquired  into  to  shew  the  setUement  of  the  child«  This  constnio- 
OuABmAirs  OF  ^^^^  ™^7  sometimes  cause  hardship,  bat  will  only  do  so  in  rare 
BBIIX3K0BIB.  cases. 

In  the  present  case  the  wife  of  William  Haghes  is  said  to  derive 
the  settlement  of  his  father.  Bat  the  wife  takes  her  husband's 
settlement.  What  is  his  settlement  ?  He  is  a  person  who  cannot 
be  '*  deemed  to  have  derived  a  settlement  from  any  other  person," 
and  no  settlement  of  the  husband  within  the  Madeley  Union  has 
been  proved.  The  children  would  take  their  settlement  fiom 
their  fiEithery  but  that  cannot  be  shewn  *'  without  inquiring  into 
the  derivative  settlement  of  such  parent." 

[Field,  J.    What  cases  are  against  your  construction  ?] 

Perhaps  Oreat  Tarmouih  v.  CUy  of  London  (1),  in  which  it  was 
held  that  the  wife  of  a  man  who  had,  while  under  the  age  of  six- 
teen  and  before  the  passing  of  the  Act,  derived  a  settiement  from 
his  father,  took  this  derivative  settiement  of  her  husband  and  not 
his  birth  settiement;  for  the  settlement  which  a  son  while  under 
the  age  of  sixteen  derives  from  his  father  is  excluded  frx>m  the 
operation  of  the  section  so  far  as  it  abolishes  derivative  settlements. 
Notwithstanding  the  difficulty  of  the  section  the  judgment  is  only 
three  lines,  viz.  ^The  words  of  the  section  are  clear.  A  child 
under  sixteen  is  within  the  exception.  The  pauper's  husband 
therefore  took  the  settiement  of  his  father." 

In  Wesiburtf'on-Sevem  v.  Barrouhin-Fumess  (2)  a  pauper,  bom 
in  1841,  who  had  while  under  sixteen  and  before  the  Act  derived 
a  settiement  from  his  father  retained  it,  being  within  the  excep- 
tion to  the  Act  The  Court  say  in  effect,  we  are  dealing  with  a 
person  who  took  his  settiement  when  a  child,  although  he  was 
forty-one  when  the  question  arose.  Here  the  person  dealt  with 
is  the  father. 

[Cave,  J.  That  case  seems  to  decide  only  that  s.  35  is  retio- 
epective.] 

It  may  be  retrospective,  but  the  words  must  receive  their  na- 
tural meaning  and  the  retrospection  must  not  be  unlimited. 
The  QiMrdiaiM  o/EoUingloum  v.  Quardians  of  West  Ham  (3)  was 

(1)  3Q.  B,D.232.  (2)  3  Ex.  D.  8& 

(3)  6  Q.  B.  D,  580. 


VOL.  IX.  QUEEN'S  BENCH  DIVISION.  769 

**  the  case  of  "  a  child  under  sixteen  and  having  a  widowed  mother.       1882 
Such  child  was  before  the  Court.  ThiQuedi" 

[Cave,  J.  referred  to  Woodstock  Union  v.  &.  Paneras.  (1)]  guabduhs op 
Archibald  {Jdf^  Q.C.,  and  Spearman,  with  him),  in  support  of  Bbdmnobtb. 
the  rule.  The  question  as  to  the  wife  is  concluded  by  Chreat 
Yarmouth  v.  City  of  London.  (2)  The  construction  suggested 
would  separate  the  mother  and  children  and  therefore  be  contrary 
to  the  policy  of  the  law  of  settlement.  The  pomt  really  under 
discussion  in  this  case  is  the  settlement  of  the  father.  If  s.  35 
ended  with  the  second  clause  the  argument  for  the  Madeley  Union 
might  be  correct  But  the  third  clause  shews  that  questions 
arising  as  to  the  derivative  settlement  of  a  parent  of  the  pauper 
were  contemplated.  The  third  clause  however  only  applies  "  to 
children  under  sixteen  not  falling  within  the  first  clause,"  per 
Lindley,  J. :  Quardians  of  EoUingbowm  v.  Quardtans  of  West 
Earn.  (3)  ^*  Any  child/'  in  the  third  clause,  means  any  child  an 
orphan  or  over  the  age  of  sixteen  or  emancipated,  and  not  a  child 
under  sixteen  living  with  its  mother.  Therefiore  the  children  in 
question  not  being  within  the  third  clause  take  the  settlement  of 
their  father  although  derivative :  WesOnMry^nrBwem  v.  Barrow^ 
in-Fumess  (4);  Beff.  v.  Guardians  of  Hereford  Union.  (5) 

Our.  adv.  wit. 

Field,  J.  This  was  a  special  case  stated  by  the  Court  of 
quarter  sessions  of  the  peace  for  the  borough  of  Bridgnorth,  upon 
an  appeal  by  the  union  of  Madeley  against  an  order  by  which  two 
justices  had  upon  the  9th  of  January,  1882,  adjudged  the  last 
place  of  settlement  of  Ellen  the  wife  of  William  Hughes  and 
three  children,  aged  five  years,  three  years,  and  one  year,  to  be 
in  the  parish  of  Madeley.  The  Madeley  Union  or  parish  had 
appealed  against  that  order  and  the  Court  of  quarter  sessions 
quashed  it  subject  to  a  case. 

The  question  turns  upon  the  construction  of  39  &  40  Yict. 
c  61,  s.  35.  The  paupers  were  the  wife  and  three  children  of 
William  Hughes,  the  birthplace  of  William  Hughes  was  not 

(1)  4  Q.  B.  D.  1.  (3)  6  Q.  B.  D.  680,  at  page  682. 

(2)  3  Q.  B.  D.  232.  (4)  3  Ex.  D.  88. 

(5)  43  J.  P.  336. 
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1882  proved,  and  was  assumed  to  be  elsewhere  than  in  Madeley  Union^ 
ThsQuken"  l>^t  his  fiEkther  John  was  bom  in  Madeley,  and  the  jostices  below 
Guardians  of  ^®^^  ^^^^  *^®  settlement  of  John  the  grandfather  of  the  paupers 
Beeoonobth.  ought  to  be  considered  the  settlement  of  William,  and  npon  that 
Field,  J.  ground  made  the  order.  The  statute  has  been  discussed  ia 
various  cases  and  in  one  or  two  of  them  I  have  expressed  my 
opinion  as  to  its  true  construction.  Upon  those  occasions  I  had 
not  taken  time  to  consider,  but  I  stated  the  construction  which 
appeared  to  my  mind  to  be  the  true  one.  Since  then  other  cases 
have  been  decided,  and  in  the  very  able  argument  that  has  been 
addressed  to  us  in  this  case  by  Mr.  Bosanquet  those  cases  have 
been  fiiUy  brought  before  us.  I  thought  it  right  therefore  to  look 
into  the  subject  ab  initio,  and  see  whether  or  not  the  view  I  had 
before  expressed  was  correct,  or  whether  an  examination  of  the 
statute  and  authorities  would  enable  me  to  acquiesce  in  Mr. 
Bosanquet's  view.  For  that  purpose  I  have  gone  further  back 
than  the  statute  in  order  to  trace  as  far  as  I  can  the  policy  of  the 
legislature.  There  is  no  doubt  but  that  by  law  every  person 
unable  from  poverty  to  maintain  himself  is  entitled  to  be  main- 
tained at  the  expense  of  the  inhabitants  of  some  parish  or  place 
which  has  the  duty  thrown  upon  it  of  maintaining  its  own  poor ; 
and  that  place  is  charged  with  the  liability,  and  every  other 
place  in  which  a  person  is  found  who  is  likely  to  become  charge- 
able to  the  funds  for  the  relief  of  the  poor  in  it,  has  a  right  given 
to  it  of  causing  the  removal  of  a  person  likely  to  become  charge* 
able  to  what  is  popularly  known  as  his  or  her  place  of  settlement 
That  right  of  removal  of  poor  persons  existed  before  the  pauper 
settlement  laws.  It  was  in  existence  so  long  ago  as  the  reigns  of 
Richard  IL  and  Henry  YII.  (1),  in  which  various  Acts  of  Parlia- 
ment were  passed  requiring  that  poor  persons  or  persons  of  certain 
descriptions  should  resort  to  certain  places ;  and  it  is  remarkable 
in  how  much  modern  legislation  agrees  with  the  first  legislation 
on  the  subject,  because  the  whole  spirit  of  the  Acts  of  Bichard  IL 
and  Henry  VIL  was  that  persons  of  certain  descriptions  shonld 
resort  to  the  places  in  which,  in  the  language  of  the  Acts,  they 
had  become  conversant,  or  had  dwelt  or  abided.  Therefore  the 
policy  in  those  days  was  to  hold  that  the  proper  place  for  a 
(1)  See  12  Rich.  U.  c.  7;  11  Hen.  VII.  c.  2;  1  Ed.  VL  c.  3. 


VOL.  IX  QUEEITS  BENCH  DIVISION.  771 

yagrant  or  person  not  having  means  of  support  was  the  place  1B82 
where  he  was  conversant  and  where  he  would  find  friends  or  Thb  Queek 
persons  likely  to  support  him  or  associate  with  him.  That  con-  quabduhs  or 
tinned  to  be  the  state  of  the  law  down  to  the  time  of  Charles  II.  Bmdgnobth. 
when  the  Act  was  passed  which  defined  the  law  of  settlement,  Fieid^j. 
and  which  law  continued  until  recent  changes  were  efiected  by 
this  Act,  and  in  one  instance  by  the  Poor  Law  Act  of  4  &  5 
yfm.  4.  The  statute  of  13  &  14  Car.  II.  c  12,  fixed  the  right  of 
removal  of  persons  likely  to  become  chargeable  to,  and  conse- 
-quently  their  place  of  settlement  was  deemed  to  be  in,  the  place 
where  the  paupers  were  'Mast  legally  settled."  The  pauper 
might  have  been  settled  in  a  dozen  places,  but  the  place  where 
he  was  ''  last  legally  settled  "  was  to  be  the  one  to  which  he  was 
to  be  removed,  and  therefore  it  became  technically  known  as 
^'the  place  of  settlement.**  The  persons  we  have  to  deal  with 
in  the  present  case,  who  are  to  be  removed,  are  a  married 
woman  and  three  children,  all  the  children  being  under  the  age 
of  sixteen  and  of  course  unemancipated,  and  if  any  question  had 
arisen  about  the  removal  of  these  four  persons  before  the  statute 
which  we  have  to  construe,  viz.  39  &  40  Vict.  c.  61,  s.  35,  the 
wife,  so  far  as  she  is  concerned,  would  have  been  removed  to 
ihe  place  of  her  husband's  settlement,  because  she  derived  that 
settlement  from  him.  Such  would  have  been  the  state  of  things 
before  39  &  40  Yict.  c.  61,  and  is  so  still,  because  although  that 
Act  intended  to  abolish,  and  did  abolish,  derivative  settlement 
in  general,  it  excepted  a  wife  from  such  abolition,  and  there- 
fore left  the  law  as  it  was  before  upon  that  head.  Therefore,  in 
any  view,  the  wife  must  be  removed  to  the  place  of  her  husband's 
settlement.  The  policy  seems  to  be  that  it  is  undesirable  to 
separate  husband  and  wife,  and  that  if  her  derivative  settlement 
by  marriage  were  abolished  she  would  have  had  to  go  to  her  place 
of  birth,  for  women,  as  a  rule,  rarely  have  acquired  any  settlement 
of  their  own,  the  probability  being  that  a  large  percentage  of 
married  women  have  no  other  than  the  derivative  settlement  of 
their  husbands  or  birth  settlements.  In  a  great  majority  of  oases, 
therefore,  if  the  wife  were  sent  to  her  birth  settlement  it  would 
be  a  different  place  from  the  husband's  settlement,  and  the  effect 


772  QUEEire  BENCH  DIVISION.  VOL-HL 

1882        would  be  at  once  to  separate  them.    It  is  also  important  to 

Thx  Qceks  obserre  that  the  tendency  of  all  modem  legislation  upon  this 

Gx7ABi>iANs  OF  ^^^j^^^  ^^  ^^^^  ^  increaso  the  facility  of  gaining  a  settlement 

BBmoMOBTH.  In  this  very  Act  which  we  have  to  construe  the  legislature  has 

neid,j.      shewn  its  intention  of  reducing  removeability  and  fixing  the 

settlement  as  much  as  possible  at  the  last  place  where  the 

pauper  has  been  conversant,  by  converting  the  status  of  irremove* 

ability  of  three  years  into  a  settlement,  and  his  wife  presumably 

would  go  to  that  settlement,  that  is  to  say,  would  go  to  the  place 

where  she  had  been  recently  dwelling,  and  therefore  it  would  be 

a  place  probably  much  better  for  her  to  be  removed  to  than  the 

place  of  her  birth  (which  she  may  have  left  for  many  years,  and 

where  possibly  all  her  friends  may  be  dead  and  gone).    So  stands 

the  case  with  regard  to  the  wife.    By  the  old  as  well  as  by  the 

new  law,  she  has  the  settlement  of  her  husband* 

Then  with  regard  to  the  children,  the  case  before  the  statute 
stood  thus :  They  are  legitimate  children  and  under  the  age  of 
sixteen  and  unemancipated,  and  consequently  before  the  statute 
they  would  have  derived  their  settlement  from  the  father  or 
mother,  or  would  have  been  settled  where  they  were  bom,  bat 
the  foundation  of  this  is  that  birth  is  only  a  prim&  facie  settle- 
ment, it  does  not  become  a  conclusive  settlement,  except  in  those 
cases  where  the  derivative  settlement  is  not  known.  I  have  said 
that  these  are  legitimate  children,  and  we  have  upon  the  present 
occasion,  of  course,  nothing  to  do  with  bastard  children,  excq)t 
by  way  of  illustration.  But  in  that  view  it  is  important  to  look  at 
the  legislation  with  reference  to  bastard  children,  for  the  purpose 
of  ascertaining  the  policy  of  the  legislature  in  the  enactment  now 
before  us. 

Originally  bastard  children  were  in  a  different  position  from 
legitimate  children,  they  were  the  children  of  nobody,  and  could 
derive  nothing  from  anybody ;  they  could  not  derive  a  settlement, 
and  consequently  of  necessity  were  always  removed  to  the  place 
of  their  birth,  with  one  exception,  which  shews  the  anxiety  on  the 
part  of  the  legislature  not  to  separate  persons  who  cannot  take 
care  of  themselves.  This  exception  was  in  the  case  of  nurslings 
who,  up  to  a  certain  tender  age,  could  not  be  separated  from 
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the  mother.  Bat  the  law  as  to  bastards  was  altered  by  4  &  5  1882 
Wm.  4,  c.  76,  8.  71,  which  made  a  bastard  child  follow  the  Ip^TqotJmT 
settlement  of  the  mother  until  the  age  of  sixteen  or  until  it  had  q^^^^  q, 
acquired  a  settlement  in  its  own  right.  I  hare  adverted  to  that  Bbuxskobth. 
for  the  sake  of  pointing  out  by  way  of  illustration  the  policy  of  Fieid,  j. 
the  legislature  in  regard  to  the  removal  to  one  and  the  same 
place  of  the  mother  and  the  child.  As  to  legitimate  children 
they  were  first  benefited  by  the  Act  we  have  to  deal  with.  Before 
the  passing  of  that  Act  the  three  children  now  in  question,  would 
have  taken  the  last  settlement  of  their  father,  and  it  may  be 
that  that  would  have  had  the  effect  of  separating  them  from  their 
mother,  but  the  statute  in  question  not  only  excepts  the  mother 
from  the  abolition  of  derivative  settlement,  but  also  excepts  the 
children,  for  s.  35  says:  ''No  person  shall  be  deemed  to  have 
derived  a  settlement  from  any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the  age  of  sixteen.'* 
Therefore  a  child  under  sixteen  is  excepted  and  may  still  derive 
a  settlement  by  parentage.  What  is  the  settlement  which  it  is  to 
derive  from  parentage  ?  It  is  to  be  the  settlement  of  its  father  or 
widowed  mother,  as  the  case  may  be,  up  to  the  age  of  sixteen. 
Then  the  section  goes  on :  *'  Which  child  may  take  the  settlement 
of  its  father  or  of  its  widowed  mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another."  Therefore,  again,  the  legislature  fixes  the  child's 
settlement  at  that  of  the  parent  up  to  a  particular  age,  and  it 
prevents  what  was  previously  possible,  viz.,  the  removal  of  the 
child  to  any  subsequent  settlement  acquired  by  the  father.  It 
therefore  fixes  the  child's  settlement  at  that  place  where  it  was 
most  likely  the  child  would  be  conversant,  that  is  to  say,  the  most 
recent  place  of  the  father's  settlement.  ''  So  far  as  possible,"  the 
legislature  seems  to  say,  ^let  the  child  go  to  its  parent  and  with 
its  parent."  But  if  the  section  had  stopped  there,  the  child, 
being  excepted  from  the  abolition  of  derivative  settlement,  and 
still  deriving  its  settlemcDt,  by  the  very  Act,  from  its  parent,  it 
might  tign  out  that  the  parent's  settlement  was  a  derivative 
settlement  gained  at  a  period  prior  to  the  abolition  of  derivative 
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1882  settlement^  bat  which  might  still,  therefore,  be  the  settlement  of 
TheQubhT  ^^^  child.  The  effect  woold  haye  been  that  the  child  might  still 
OuABMANs  OF  ^*^®  ^  ^  ^^^^  ^  ^^^S  ^^J  ^^^  whero  it  was  conversant ;  that, 
Bbidoitorth.  it  appears  to  me,  the  legislature  intended  to  prevent,  and  it  pro- 
Fieid,  J.  ceeds  to  legislate  in  regard  to  it,  and  says :  '*If  any  child  in  this 
section  mentioned  shall  not  have  acquired  a  settlement  for  itself, 
or  being  a  female  shall  not  have  derived  a  settlement  from  her 
husband,,  and  it  cannot  be  shewn  what  settlement  such  child  or 
female  derived  from  the  parent  without  inquiring  into  the  deri- 
vative settlement  of  such  parent,  such  child  or  female  shall  be 
deemed  to  be  settled  in  the  parish  in  which  he  or  she  was  bom." 
Therefore,  it  being  the  intention  to  abolish  derivative  settlement 
as  far  as  possible,  it  would  seem  that  the  legislature  thought  in 
that  particular  event  it  would  be  better  for  a  child  to  be  sent  to 
its  place  of  birth,  rather  than  to  a  place  to  be  ascertained  by  an 
inquiry  into  a  derivative  settlement  which  might  have  been 
gained  by  a  distant  ancestor  many  years  before.  Whether  that 
is  a  wise  policy,  whether  it  was  exactly  right,  and  whether  it 
has  secured  in  all  cases  the  very  object  the  legislature  intended, 
I  am  not  prepared  to  say,  but  I  may  say  generally  that  it 
seems  to  me  to  have  been  wise  and  prudent,  though  no  doubt  it 
is  open  to  the  observations  made  by  Mr.  Bosanquet  to  the  effect 
that  some  cases  may  arise  where  it  will  work  the  very  mischief 
which  the  general  policy  of  the  Act,  according  to  my  idea, 
intended  to  prevent  I  have  carefully  examined  all  the  recent 
authorities  upon  the  construction  of  the  section  of  the  statute, 
but  I  do  not  go  through  them  now  because  I  have  read  my 
Brother  Cave's  comments  upon  them,  in  which  I  concur.  I  am 
glad  to  find  that  my  Brother  Cave  concurs  in  the  views  I  have 
expressed,  but  although  we  have  arrived  at  the  same  conclusion 
our  grounds  are  quite  independent  of  each  other.  I  continue  to 
entertain  the  view  I  have  before  expressed,  and,  therefore,  I 
hold  that  the  order  of  the  Quarter  Sessions  is  right,  and  most 
be  affirmed. 

Cave,  J.    The  question  in  this  case  is  what  construction  is 
to  be  placed  on  39  &  40  Vict.  c.  61,  s.  35,  a  question  not  free 
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from  difficnlty,  owing  partly  to  the  language  of  the  section  and        1882 
partly  to  the  interpretation  which  appears  to  have  been  placed  The  Queek 
upon  it  by  judicial  decisions.  Guarw'akb  op 

The  section  first  enacts  that  **no  person  shall  be  deemed  to  Beidonobth. 
have  derived  a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise."  Now  stopping  there  for  a  moment, 
it  may  be  observed  that  there  are  only  two  species  of  derivative 
settlement,  viz.,  settlement  by  marriage  and  settlement  by  parent- 
age. By  the  former,  if  a  woman  married  a  man  who  had  a 
known  settlement  she  acquired  the  husband's  settlement,  and  she 
took  every  subsequent  settlement  which  he  might  obtain  until  his 
death.  If  the  husband  had  no  settlement,  then  the  prior  settle- 
ment of  the  wife  continued.  By  the  latter,  legitimate  children 
took  the  settlement  of  their  father ;  and  they  took  successively 
any  settlement  which  the  father  might  from  time  to  time  acquire 
before  their  emancipation.  If  the  father  had  not  a  settlement 
acquired  by  his  own  act,  they  took  the  settlement  he  derived  from 
his  parents  till  it  could  be  traced  no  further,  and  recourse  was 
then  had  to  the  maiden  settlement  of  the  mother.  If  neither 
father  nor  mother  had  a  known  settlement,  acquired  or  derivative, 
the  children  were  settled  in  the  place  of  their  birth  until  they 
acquired  another  settlement  by  their  own  act. 

The  case  of  an  illegitimate  child  differed.  Previous  to  the 
Poor  Law  Amendment  Act,  1834,  the  settlement  arising  from  the 
place  of  birth  of  a  bastard  was  in  general  only  superseded  by  a 
^8ettlement  subsequently  acquired  by  the  bastard  in  his  own 
behalf;  but  by  s.  71  of  that  Act  it  was  enacted  that  "every 
child  born  a  bastard  after  the  passing  of  this  Act  shall  have  and 
follow  the  settlement  of  the  mother  of  such  child,  until  such  child 
shall  attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its 
own  right'*  In  Beg.  v.  St  Mary^Sy  Newington  (1),  it  was  held 
that,  by  virtue  of  this  section,  illegitimate  children  (differing  in 
this  respect  from  legitimate  children)  followed  the  mother's 
settlement  acquired  by  marriage  after  their  birth,  and  while 
they  were  under  sixteen  years  of  age ;  and  in  Bodenham  v.  8t. 
Andrew's  (2)  it  was  held  that  illegitimate  children  followed  the 
(1)  Law  Rep.  4  Q.  B.  681.  (2)  1  EL  &  BL  465. 
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1882        mother's  settlement  only  until  they  were  sixteen,  and  that  a 
Tf^qnmwm  bastaicl,  who  had  attained  that  age  without  having  acquired  any 
Q      *'         settlement  of  its  own,  was  settled  in  the  place  of  its  birth,  though 
Bbidohobth.  the  mother  was  settled  elsewhere. 
QiTe,j.  Applying  so  much  of  39  &  40  Vict,  c  61,  s.  35,  as  has  been 

already  cited  to  the  preyious  law,  a  wife  could  no  longer  have 
taken  the  settlement  of  her  husband,  nor  a  legitimate  child  that 
of  its  parents,  nor  a  bastard  that  of  its  mother.  The  section^ 
howeyer,  proceeds  to  make  the  following  exceptions  from  the 
generality  of  this  first  part,  **  except  in  the  case  of  a  wife  from 
her  husband  and  in  the  case  of  a  child  under  the  age  of  sixteen, 
which  child  shall  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that  age,  and  shall 
retain  the  settlement  so  taken  until  it  shall  acquire  another." 
The  exception  in  the  case  of  a  wife  has  been  held  entirely  to 
exclude  derivative  settlement  by  marriage  out  of  the  operation 
of  the  first  part  of  the  section,  so  that  a  wife  will  take  the  settle- 
ment which  the  husband  has  at  the  time  of  the  marriage,  whether 
acquired  or  derivative,  and  every  subsequent  settlement  which 
he  may  obtain  until  his  death:  Oreat  Tarmauih  v.  Ciiy  of 
London.  (1)  The  subsequent  exception  seems  to  exclude  deri- 
vative settlement  by  parentage  out  of  the  operation  of  the  first 
part  of  the  section,  to  this  extent,  that  a  child  will  take  the 
settlement  of  its  father  so  long  as  he  lives,  and  the  subsequently 
acquired  settlement  of  its  widowed  mother,  only  up  to  the  age 
of  sixteen,  and  not  up  to  emancipation  as  before. 

The  latter  part  of  this  exception  seems  intended  to  preclude 
the  interpretation  which  was  put  on  s.  71  of  the  Poor  Law  Amend- 
ment Act,  1834,  in  Bodenham  v.  8L  Andrew's  (2),  since  it  goes  on 
to  provide  that  the  child  shall  retain  the  settlement  so  taken  (that 
is,  the  settlement  of  its  father  or  widowed  mother  which  it  actually 
has  at  the  age  of  sixteen)  until  it  shall  acquire  another. 

The  next  part  of  the  section,  ''an  illegitimate  child  shall  retain 

the  settlement  of  its  mother  until  such  child  acquires  another 

settlement^  seems  obviously  intended  to  abrogate  the  rule  laid 

down  as  to  illegitimate  children  in  Bodenham  v.  St.  Andrew^  (2) 

(1)  3  Q.  B.  D.  232,  (2)  1  £1.  &  BL  465. 
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Had  the  section  stopped  there  a  doabt  might  have  arisen  whether       1S82 

the  settlement  of  its  father  or  of  its  widowed  mother  which  the   tm  Quxen 

legitimate  child  was  to  take  and  retaio,  or  the  settlement  of  its  quabdianb  of 

mother  which  the  bastard  was  to  retain,  included  not  only  their  Biudqnobtil 

birth  settlements  or  settlements  acquired  in  their  own  right,  but      cave.  j. 

also  in  the  case  of  the  father  a  settlement  derived  by  parentage, 

or,  in  the  case  of  the  mother,  a  settlement  derived  by  parentage 

or  marriage.    The  section  accordingly  goes  on  to  provide  as 

follows:  ''If  any  child  in  this  section  mentioned  shall  not  have 

acquired  a  settlement  for  itself,  or  being  a  female  shall  not  have 

derived  a  settlement  from  her  husband,  and  it  cannot  be  shewn 

what  settlement  such  child  or  female  derived  from  the  parent 

without  inquiring  into  the  derivative  settlement  of  such  parent, 

such  child  or  female  shall  be  deemed  to  be  settled  in  the  parish 

in  which  he  or  she  was  born,"  or,  in  other  words,  a  legitimate  child 

will  up  to  the  age  of  sixteen  take  the  last  settlement  which  the 

widowed  mother  may  have  acquired  in  her  own  right  after  the  death 

of  its  father,  or  failing  that,  it  will  take  the  last  settlement  which 

the  £Either  shall  have  acquired  in  his  own  right,  or  in  the  absence 

of  any  such  settlement  it  will  take  the  father's  birth  settlemeut, 

sud  it  will  retain  the  settlement  which  it  had  at  the  age  of  sixteen 

until  it  has  acquired  another  in  its  own  right,  but  it  will  in  no  case 

take  any  derivative  settlement  acquired  by  the  widowed  mother  by 

a  second  marriage :  Keifnsham  Union  v.  Bedminster  Union  (1),  or 

any  derivative  settlement  acquired  by  either  parent  by  parentage ; 

while  an  illegitimate  child  up  to  the  age  of  sixteen  will  take  the 

last  settlement  which  the  mother  may  have  acquired  in  her  own 

right,  and  in  the  absence  of  any  such  settlement  it  will  take  her 

birth  settlement,  and  will  retain  the  settlement  which  it  had  at 

the  age  of  sixteen  until  it  has  acquired  another  in  its  own 

right,  but  will  in  no  case  take  any  derivative  settlement  acquired 

by  the  mother  by  parentage  or  (abrogating  Beff.  v.  8t.  Marff\ 

Nemngton  (2))  by  marriage. 

This  being,  as  it  seems  to  me,  the  natural  construction  to  put  on 

the  section  in  question,  I  am  next  led  to  inquire  whether  any 

other  construction  has  been  put  upon  the  section  by  any  previous 

case.    The  first  case  to  which  we  were  referred  is  that  of  Wed* 

(I)  3  a  B.  D.  34i.  (2)  LawBep.  4  Q.  B.  581. 
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1882        bury-im'Sevem  ▼•  Barrow^n-Fwrneu.  (1)  In  that  case  the  panper, 
'tue  Qrxcr   ^ho  was  more  than  sixteen  at  the  time  of  the  paaaing  of  39  &  40 
GvutmAWB  or  ^^^  ^"  ^^'  ^^  aoqoired  no  settlement  of  his  own,  bat  be£3ie  he 
Bbidohobth.  had  attained  the  age  of  sixteen  his  Cetther  had  acquiied  a  settle- 
Cave,  J.      ment  in  his  own  right  by  estate.     The  appellants  contended  that 
the  first  two  lines  of  the  35th  section  were  reto)spective»  so  as 
to  take  away  the  deriTative  settlement  the  paoper  wonld  otherwise 
haye  gained,  bnt  that  the  exception  in  the  same  clause  of  the  Act 
was  not  retrospectiye,  and,  conseqnentiy,  that  the  panper  had  lost 
the  old  deriyative  settlement,  and  had  not  acquired  the  new 
modified  one.    It  is  not  surprising  that  this  contention  was  unsuo- 
cessful,  but  the  decision  (with  which  I  entirely  ag^ree)  in  no  reelect 
conflicts  with  the  yiew  which  I  haye  taken  aboye  of  the  construc- 
tion of  the  section.    Indeed  the  obseryation  at  page  94  of  the 
judgment  directly  supports  that  yiew.    It  is  there  said,  ^  If  in 
order  to  proye  the  place  of  settiement  of  the  pauper  as  deriyed 
from  the  father  it  had  been  necessary  to  proye  the  deriyatiye 
settiement  of  the  father,  then  by  the  direct  enactment  of  the 
3rd  paragraph  of  the  35th  section  the  pauper  would  be  deemed 
to  be  settled  in  the  parish  where  he  was  bom." 

The  next  case  which  was  cited  to  us  was  Oreat  Tarmouih  y» 
City  of  London  (2)  in  which  it  was  held,  that  the  wife  of  a  man 
who  had,  while  under  the  age  of  sixteen,  deriyed  a  settiement 
from  his  father,  took  this  deriyatiye  settiement  of  her  husband 
and  not  bis  birth  settiement.  There  is  no  doubt  that  in  that  case 
the  husband,  being  within  the  clear  language  of  the  Act»  took  a 
.  deriyatiye  settlement  from  his  father,  and  all  that  that  case 
decides  is,  that  under  those  circumstances  the  wife  takes  the 
deriyatiye  settlement  of  her  husband  under  the  exception  in  the 
first  paragraph  of  the  section  '^  except  in  the  case  of  a  wife 
from  her  husband."  For  myself,  I  should  not  like  to  express 
an  opinion. on  this  point  without  further  consideration,  but  at 
any  rate  this  case  is  no  authority  for  holding  that,  notwithstand- 
ing the  third  paragraph,  the  children  of  the  husband  would 
haye  taken  the  settlement  which  their  father  deriyed  from  his 
parent. 
The  next  case  in  point  of  time  is  Woodstock  Union  y.  8t.  Pom* 
(1)  £  Ex.  D.  88.  (2)  8  Q.  B.  D.  232.     . 
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eras  (1)  in  which  it  was  held  that  a  female  pauper,  whose  father       1882 
had  never  acquired  a  settlement  of  his  own,  did  not  take  the  thb  Qubbn 
derivative  settlement  which  the  father  while  under  sixteen  had  q^tabdians  of 
acquired  from  his  father,  hut  was  settled  in  the  place  of  her  birth  Bbidqmorth. 
by  virtue  of  the  third  paragraph  of  the  section.    This  decision      oave.j. 
again  is  entirely  in  conformity  with  the  construction  I  place  on 
the  section  in  question,  and  I  heartily  subscribe  to  the  judgment 
delivered  in  that  case,  especially  to  that  of  my  Brother  Field. 

The  next  case  is  Manchester  v.  St.  Paneras  (2)  in  which  it  was 
held  that  an  illegitimate  child  under  sixteen  is,  by  the  third 
paragraph  of  the  section,  precluded  from  taking  the  settlement 
of  its  mother  where  such  settlement  has  been  derived  from  her 
marriage.  In  that  case  the  pauper  who  was  nine  years  of  age 
was  bom  three  years  after  his  mother,  who  had  since  died,  had 
been  divorced  from  her  husband,  and  Lush,  J.,  says  that  the 
words  in  the  third  paragraph,  "  any  child  in  this  section  men- 
tioned," mean  any  legitimate  or  illegitimate  child,  and  that 
there  is  nothing  to  confine  the  expression  **  any  child  "  to  any 
particular  class  of  children. . 

The  next  case  is  Quardiane  of  SoUingboum  v.  Quardia/as 
of  Weet  Ham  (3),  and  as  that  case  was  much  pressed  upon  us, 
and  has  caused  me  to  hesitate  greatly,  it  is  necessary  to  examine 
it  somewhat  closely.  By  an  order  of  removal  affirmed  at  quarter 
sessions,  it  was  adjudged  that  the  last  legal  settlement  of  Sarah 
Thomdycraft,  and  her  four  children,  who  were  all  under  the  age 
of  sixteen,  was  in  the  parish  of  Sutton  Valence.  John  Thomdy- 
craft the  younger,  the  husband  of  Sarah,  was  bom  in  Hackney, 
but  acquired  no  settlement  in  his  own  right.  John  Thomdycraft, 
sen.,  the  father  of  the  husband,  was  bom  in  Sutton  Valence 
in  1804,  but  lived  and  was  married  in  the  parish  of  Hackney, 
and  never  acquired  any  settlement  in  his  own  right.  It  was 
admitted  that  Sarah  Thomdycraft  was  legally  settled  in  the 
parish  of  Satton  Valence,  I  presume  on  the  ground  that  she 
took  the  derivative  settlement  of  her  husband  and  not  his  birth 
settlement,  and  in  deference  to  the  authority  of  Oreat  lamumth  v. 
City  of  London.  (4) 

(1)  4  Q.  B.  D.  1.  (3)  6  Q.  B.  D.  680.- 

(2)  4  Q.  B.  D.  409.  (4)  8  Q.  B.  D.  282. 
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1882  The  question  for  the  Court  was  what  BetUement  the  difldren 

ThxQusdi  took,  and  it  was  held  that  they  took  the  settlement  of  themothery 
GuABDLora  or  ^though  that  settlement  could  only  be  arriyed  at  by  inquiring 
Bmdqnobth.  into  her  derivative  settlement  Looking  at  the  judgment^  the 
Cave,  J.J  Court  there  seems  to  have  held  that  the  first  paragraph  referred 
only  to  children  who  had  a  father  or  widowed  mother  alive ;  the 
second  to  illegitimate  children  of  any  age;  and  the  third  to 
legitimate  children  who  had  not  a  father  or  mother  alive  and  to 
illegitimate  children  of  any  age.  I  find  myself  unable  to  assent 
to  this  division.  By  the  first  paragraph,  as  I  read  it^  children  on 
their  birth  take  their  &ther's  settlement  as  they  would  have 
done  before  the  Act,  except  that  they  take  no  settlem^it  he  may 
acquire  after  they  have  attained  the  age  of  sixteen  years.  If 
that  is  so,  they  take  on  their  birth  the  settlement  their  fistther 
then  has,  and  they  continue  to  follow  each  successive  settlement 
acquired  by  him  in  his  own  right  (Oumner  v.  Milion  (1) )  until 
they  attain  sixteen,  when  they  no  longer  take  any  future  settle- 
ment he  may  acquire,  but  retain  that  they  had  at  sixteen  until 
they  acquire  another  in  their  own  right  If  the  father  dies 
before  they  are  sixteen,  they  retain  the  settlement  they  had  at 
his  death,  unless  the  widowed  mother  subsequently  acquires  one 
in  her  own  right,  in  which  case  they  take  each  successive  settle- 
ment she  may  so  acquire  in  her  own  right  up  to  the  time  of  their 
attaining  the  age  of  sixteen,  and  then  they  retain  the  settlement 
last  acquired  from  her  until  they  acquire  another  in  their  own 
right.  The  assumption  that  they  only  retain  the  father  or  widowed 
mother's  settlement  so  long  as  he  or  she  is  living  is,  it  seems  to 
me,  inconsistent  with  the  provision  at  the  end  of  the  first  para- 
graph, that  the  child  shall  take  the  settlement  of  the  father,  drc, 
up  to  sixteen,  and  shall  retain  the  settlement  so  taken  until  it 
shall  acquire  another.  To  my  mind,  the  words'^  in  the  case  of  a 
child  under  the  age  of  sixteen  "  include  all  Intimate  children, 
whether  the  parents  are  alive  or  dead. 

I  am  also  unable  to  assent  to  the  proposition  that  the  second 
paragraph  includes  illegitimate  children  of  any  age.  As  I  have 
shewn  above,  under  the  Act  of  1834,  illegitimate  children  took 
the  settlement  of  their  mother  only  up  to  the  age  of  sixteen, 

(1)  2  Salk.  52a 
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and  on  arriving  at  that  age  lost  her  settlement  and  took  their        1882 
birth  settlement  only.    The  'Second  paragraph  of  the  section  in  Thi  Queext 
question  does  not  say  that  illegitimate  children  shall  take  any  Qu^mJ^  or 
settlement  acquired  by  their  mother  after  they  have  attained  Bbidonobth. 
the  age  of  sixteen,  but  only  that  they  shall  retain  the  settlement      cave.j. 
of  the  mother^  which  by  the  previous  law  they  retained  only  up  to 
that  age,  until  they  have  acquired  another  settlement.    This  con- 
struction puts  an  illegitimate  child  on  the  same  footing,  with  re- 
ference to  a  settlement  derived  from  its  mother,  as  a  legitimate 
child  is  with  reference  to  a  settlement  derived  from  its  father,  or 
after  his  death,  from  its  widowed  mother,  except  that,  had  the 
section  stopped  there,  an  illegitimate  child  would  have  taken  the 
settlement  acquired  by  its  mother  by  marriage  subsequently  to 
its  birth,  while  a  legitimate  child  would  not  haye  done  so: 
Keynsham  Union  v.  Bedminster  Union.  (1) 

I  am  also  unable  to  accede  to  the  view  that  the  third  para- 
graph applies  to  legitimate  children  under  sixteen,  not  having 
a  father  or  mother  alive,  and  also  to  illegitimate  children 
whether  under  or  over  sixteen.  The  words  are  ''any  child  in 
this  section  mentioned,"  which,  to  my  thinking,  must  include 
both  the  legitimate  children  mentioned  in  the  first  paragraph, 
and  the  illegitimate  children  mentioned  in  the  Beoond,  and  cannot 
refer  to  any  children  not  included  in  one  or  other  of  those  para- 
graphs. If  I  am  right,  the  effect  of  the  third  paragraph  is  to 
cut  down  both  the  first  and  second,  so  as  to  prevent  children, 
whether  legitimate  or  illegitimate,  taking  any  derivative  settle- 
ment of  their  parents,  and  also  again  to  put  legitimate  and  illegiti- 
mate children  on  the  same  footing,  by  preventing  the  latter  from 
taking  the  settlement  of  the  mother  acquired  by  subsequent 
marriage,  while  if  OiMrdians  of  HoUingboum  v.  Ouardians  of 
West  Ham  (2)  is  right,  a  distinction  is  introduced  between  legiti- 
mate children  under  sixteen  who  have  a  parent  alive,  and  those 
who  have  not,  and  also  between  legitimate  children  under  sixteen 
and  illegitimate  children  of  the  same  age  in  respect  of  the  settle- 
ment they  take  from  their  respective  mothers. 

Although,  however,  I  am  unable  to  agree  with  the  decision  of 
the  Court  in  that  case,  I  should  probably  have  felt  myself  bound 
(1)  3  Q.  B.  D.  844.  (2)  6  Q.  B.  D.  680. 

VouIX.  3  H.  2 
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1882'  by  ity  had  it  not  been,  as  it  seems  to  me,  incoiisistent  with  the 
TdQukkn'  principles  laid  down  in  Manchester  v.  St.  Paneras.  (1)  Both  cases 
GuABDiura  (»  ^^^  before  the  Court  which  decided  flie  still  later  case  of  Seg.  v. 
Bbidohoeth.  Ouardions  ofPortsea  (2),  and  although  the  two  cases  cited  were 
crv«^  J.  alleged  in  the  argument  to  be  inconsistent^  the  Court  there  fol- 
lowed the  case  of  Manchester  y.  &.  Paticras  (1),  without  attempt- 
ing to  distinguish  it  from  the  later  case.  I  think,  therefore,  I 
am  free  in  this  conflict  of  authority  to  follow  that  which  approves 
itself  to  my  judgment 

Applying  the  principles,  to  which  I  have  ref^red,  to  the  present 
case,  I  am  of  opinion  that  the  children  in  this  case  came  within 
the  first  paragraph,  and  would  haye  taken  the  settlement  of  their 
fEkther  William,  or,  failing  that,  the  settlement  of  their  mother, 
had  they  not  also  fallen  within  the  third  paragraph,  which  pre- 
cludes their  taking  the  settlement  of  either,  because  neither 
Mher  nor  mother  had  any  but  a  deriyatiye  settlement. 

As  to  the  arguments  drawn  from  the  supposed  policy  of  the 
law  against  separating  the  children  from  their  parents,  I  am,  I 
confess,  unable  to  discoyer  what  that  policy  is.  It  is  true  that  if 
a  father  has  none  but  a  derivative  settlement,  on  my  interpreta- 
tion of  the  section,  he  will  be  separated  from  his  children,  if  all 
become  chargeable  together,  but  that,  as  it  seems  to  me,  will  also 
be  the  case  if  the  widowed  mother  marries  again.  Looking, 
however,  at  the  facility  given  for  acquiring  a  settlement  by  s.  34 
of  the  Act  of  1876,  it  seem  probable  that  questions  as  to  deriva- 
tive settlement  will  not  be  very  frequent  in  future. 

Bvie  discharged. 

Solicitors  for  appellants:  C.B.&K  Cuff,  for  0.  Bard,  Trouh 
bridge. 

Solicitors  for  respondents :  Cbfo,  Turner,  <fe  Emghi,  far  Cooper 
dt  Haselwood,  Bridgenorih. 

(1)4Q.B.D.409.  (2)7Q.B.D.381 

J.R. 


July  3. 
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[IN  THE  COURT  OF  APPEAL.] 

BECKETT  &  CO.  v.  ADDYMAN. 

Frindpal  and  Surety-^oint  and  Several  continuing  Ouaraniee — Diecharge  of 
Surety^Death  <f  CkhSurety—LiahiUUy  of  surviving  Co-surety. 

The  death  of  one  of  the  co-sureties  under  a  joint  and  several  continuing 
guarantee  does  not  by  itself  determine  the  future  liability  of  the  Burriying 
co-surety. 

Claim,  that  by  a  bond  G.  and  H.,  as  principals,  and  the  defendant  and  W., 
since  deoeasedy  as  sureties,  became  jointly  and  severally  bound  to  the  plaintifis, 
subject  to  a  condition  that  if  the  obligors  should  repay  to  the  obligees  all  sums 
of  money  to  be  by  them  advanced  to  G.  and  H.,  so  that  the  defendant  and  W. 
should  not  be  responsible  for  more  than  250?.,  the  bond  should  become  void :  that 
W.  died  before  action :  that  after  his  death  the  plaintiffs  made  advances  to  G.  and 
H.:  that  G.  and  H.  liquidated  their  affairs  by  arrangement  pursuant  to  the 
Bankruptcy  Act,  1869 :  that  more  than  250^  was  owing  from  them  to  the 
plaintifis. 

Defence,  that  shortly  after  the  decease  of  W.  the  plaintifb  had  notice  of  the 
existence  of  his  will,  and  that  executors  thereunder  had  proved  it  :— 

Heldf  upon  demurrer,  that  the  defence  was  bad. 

Clahl  1.  The  plaintiffs  are  bankers  and  co-partners^  trading 
at  Leeds  and  other  places  in  the  county  of  York. 

2.  By  a  bond  dated  the  22nd  day  of  July,  1867,  and  duly 
executed  by  the  parties  intended  to  be  thereby  bound,  J.  W.  Gray- 
son and  W.  H.  Hardisty,  as  principals,  and  the  defendant  and 
J.  Wright,  since  deceased,  as  sureties,  became  and  were  bound  in 
the  penal  sum  of  5002^  jointly,  and  each  of  them  severally  for  the 
whole,  their  heirs,  executors,  and  administrators,  and  the  heirs, 
executors,  and  administrators  of  each  and  every  of  them,  to  the 
then  partners  in  the  plaintiffs'  firm  as  bankers. 

3.  The  bond  contained  a  recital  that  the  bankers  at  the  instance 
and  request  of  J.  W.  Grayson  and  W.  H.  Hardisty,  and  upon 
their  agreeing  to  enter  into  the  above-mentioned  obligation,  and 
also  upon  the  defendant  and  Wright  proposing  and  agreeing  to 
become  and  remain  security  and  continuing  guarantee  by  the 
bond  for  an  eventual  balance  to  the  extent  of  2502^  in  manner 
thereinafter  expressed,  had  agreed  to  open  a  running  and  fluctu- 
ating banking  account  with,  and  from  time  to  time  to  advance 
to,  J.  W.  Grayson  and  W.  H.  Hardisty,  to  such  amount  as  the 
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1882  bankers  should  see  conTenient,  and  that  the  said  security  and 
BicKviT  "  guarantee  thereby  given  was  intended  not  to  be  discharged,  not* 
withstanding  J.  W.  Grayson  and  W.  H.  Hardisty  should  not  at 
any  time  or  times  thereafter  stand  indebted  to  the  bankers  upon 
a  general  balance  of  account,  but  was  to  continue  of  the  same  force 
and  effect  for  securing  the  payment  of  any  future  balance  to  arise- 
as  thereinafter  mentioned,  as  the  same  would  have  been  if  J.  W. 
Grayson  and  W.  H.  Hardisty  had  remained  constantly  indebted 
to  or  in  account  with  the  bankers ;  and  the  condition  of  the  bond 
was  such  that  if  the  obL'gors,  some  or  one  of  them,  their  some  or 
one  of  their  heirs,  executors,  or  administrators,  did  and  should  at 
all  times  thereafter  well  and  truly  as  the  same  should  respectively 
become  due  and  payable  or  ought  to  be  paid,  or  on  demand,  or 
any  notice  for  that  purpose  as  the  case  might  require,  pay,  or 
cause  to  be  paid,  unto  the  bankers  all  and  every  such  sum  and 
sums  of  money  as  they  the  bankers  had  already  advanced,  paid,  or 
lent,  or  should  thereafter  from  time  to  time  advance,  pay,  or  lend, 
or  had  already  or  should  thereafter  from  time  to  time  become 
responsible  or  liable  to  pay  in  anywise  howsoever,  to  or  for  the  use 
or  by  the  orders  or  directions,  or  for  the  credit  or  on  account  of 
J.  W.  Grayson  and  W.  H.  Hardisty,  or  which  should  or  might  at 
any  time  or  times  thereafter,  in  any  manner  or  upon  any  account 
whatsoever,  become  or  be  found  eventually  due  or  owing  from. 
J.  W*  Grayson  and  W.  H.  Hardisty,  to  the  said  bankers,  for  or  by 
reason  or  means  of  any  dealings,  transactions,  or  negotiations^ 
whatsoever  between  them,  either  upon  the  first  original  advance- 
ment of  any  moneys,  or  upon  the  final  balance  of  account  between 
the  parties  or  otherwise  howsoever,  as  in  the  condition  expressed,, 
together  with  interest  for  the  advances,  and  the  legal  commission,, 
bankers'  charges,  and  other  expenses  thereon,  (''  Yet  so  neverthe- 
less that  the  said  Bobert  Addyman  and  Joseph  Wright^  their 
respective  heirs,  executors,  or  administrators,  should  not  be  respon- 
sible for  or  chargeable  with,  nor  should  these  presents  be  held  ov 
considered  as  a  security  for  more  than  the  principal  sum  of  250L 
in  the  whole  "),  then,  and  upon  due  and  full  performance  of  the 
aforesaid  condition  in  every  respect^  the  said  obligation  should  be 
void ;  otherwise  the  same  should  remain  and  be  in  full  force  and 
virtue. 
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4.  The  bond  or  obligation  was  expressed  to  enare  for  the  bene-         1S82 
4t  of  the  partners  for  the  time  being  of  the  firm  of  Beckett     BnnTT  ~ 

5.  The  firm  of  Beckett  &  Co.  accordingly  opened  an  acoonnt 
with  J.  W.  Grayson  and  W.  H.  Hardisty  at  their  bank,  and 
honoured  their  cheques,  and  otherwise  advanced  and  paid  money 
to  and  for  them  on  their  paid  account  and  otherwise^  and  at  the 
^eath  of  J.  Wright  hereinafter  mentioned,  a  balance  or  snm 
exceeding  2502.  was  dae  from  J.  W.  Orayson  and  W.  H.  Hardisty 
to  the  firm  of  Beckett  &  Co.,  upon  their  account  and  otherwise. 

6.  J.  Wright  died  on  or  about  the  22nd  day  of  March,  1872, 
and  the  firm  of  Beckett  &  Go.  had  notice  of  his  death. 

7.  Since  the  death  of  J.  Wright  and  notice  to  the  firm  of 
Beckett  &  Co:  thereof,  J.  W.  Grayson  and  W.  H.  Hardisty  have 
paid  into  their  current  account  with  the  firm  sufficient  sums  of 
money  to  cover  the  balance  due  to  the  firm  upon  the  account  or 
otherwise  at  the  date  of  the  death  of  J.  Wright,  and  of  notice  to 
the  firm  thereof  respectively. - 

8.  After  the  death  of  J.  Wright  and  of  the  notice  to  the  firm 
thereof,  and  before  the  liquidation  proceedings  instituted  by  J.  W. 
Orayson  and  W.  H.  Hardisty  next  hereinafter  mentioned,  the  firm  of 
Beckett  &  Co.  honoured  the  cheques  and  otherwise  advanced  and 
fMdd  money  to  and  for  J.  W.  Grayson  and  W.  H.  Hardisty  on 
their  account  and  otherwise,  and  at  the  date  of  their  liquidation 
proceedings,  a  balance  or  sum  exceeding  2502.  was  due  from 
J.  W.  Grayson  and  W.  H.  Hardisty  to  the  plaintiffs  upon  their 
•account  and  otherwise. 

9.  J.  W.  Grayson  and  W.  H.  Hardisty  filed  a  petition  for  the 
liquidation  of  their  afiairs  by  arrangement  or  composition,  on  or 
about  the  16th  of  March,  1881,  and  resolutions  for  liquidation  by 
arrangement  have  been  duly  passed,  and  a  trustee  appointed  pur- 
suant to  the  Bankruptcy  Act^  1869. 

10.  All  conditions  have  been  fulfilled,  and  all  things  happened 
and  all  times  elapsed  necessary  to  entitle  the  plaintiffs  to  recover 
the  balance  or  sum  exceeding  2501.  from  J.  W.  Grayson  and 
W.  H.  Hardisty,  yet  the  same  remains  due  and  unpaid. 

11.  The  plaintiffs  have  applied  to  the  defendant  for  payment 
Wider  the  before-mentioned  bond  or  guarantee,  of  the  sum  of  250Z., 
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1882       part  of  the  balance  or  earn  due  to  the  plaintiffs  as  aforesaid,  but 
I  BicKEiT     ^^  defendant  has  refosed,  and  still  refuses,  to  pay  the  same  or 

Add^n.    a^ypwt  thereof. 

Defence.  1.  The  defendant  admits  the  paragraphs  1  to  9 
indosiye  of  the  daim.    ' 

2.  The  death  of  J.  Wright  was  known  to  the  defendant  at  or 
about  the  same  time  Ihat  the  plaintiffs  had  notice  thereof 

3.  Shortly  after  the  death  of  J.  Wright  the  plaintiffs  and  the 
defendant  had  notice  of  the  existence  of  his  will,  and  that  the 
execntors  thereunder  had  proved  the  same,  and  the  exeontois 
opened  an  account  on  behalf  of  the  estate  in  their  name  as 
executors  of  the  said  will,  in  the  plaintiflb'  bank. 

4.  Since  the  plaintiffs  had  notice  of  the  matter  in  the  pre- 
ceding paragraph  set  forth,  and  since  the  opening  by  the  executors 
of  the  account  therein  mentioned,  J.  W.  Grayson  and  W.  H. 
Hardisty  paid  into  their  account  with  the  firm  sufiScient  sums  of 
money  to  cover  the  balance  due  to  the  firm  upon  their  account  or 
otherwise  at  such  dates  respectively. 

5.  The  defendant  does  not  admit  the  allegations  of  the  per- 
formance of  conditions  precedent  or  any  of  the  allegations  in 
paragraph  10,  otherwise  than  so  &r  as  they  are  expressly  admitted 
in  this  defence  or  stated  specifically  in  the  claim. 

6.  The  defendant  admits  the  allegations  in  paragraph  11  of  the 
claim. 

Demurrer  to  the  defence. 

Sir  Farrer  HencheO,  8.0,  {Barber,  with  him),  for  the  plaintiffs. 
The  action  is  on  a  joint  and  several  guarantee  of  a  banking  acoount. 
The  death  of  one  of  the  two  guarantors  did  not  end  the  guarantee 
as  regards  the  other ;  and  GouUhart  v.  OlemerUsan  (1)  relied  on 
by  the  defendant  is  not  a  decision  to  that  effect.  On  the  death 
of  Wright,  the  liability  of  his  estate  under  the  guarantee  no  doubt 
terminated,  and  the  defendant  might  have  given  notice  and  ended 
his  suretyship,  but  he  did  not,  and  the  guarantee  being  several  as 
well  as  joint  he  is  liable. 

W.  O.  Harrison,  Q.O.  (Moulton,  with  him),  for  the  defendant 
A  continuing  guarantee  is  revocable  at  will,  and  death  terminates 

(1)  5  Q.  B.  D.  42. 
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it.   Each  advanoe  by  the  bankers  is  a  new  transaction :  see  Offard       1882 
y  •  Davies.  (1)    They  aie  of  coarse  not  bonnd  to  make  advances     bigkr-t  ' 
to  the  principal,  bnt  the  guarantors  agree  to  be  responsible  if   j^dma» 
advances  are  made,  so  that  if  either  guarantor  pays  he  may 
recover  over  against  the  other. 

[Field,  J.  A  surety  is  not  entitled  to  call  upon  his  co-surety 
for  contribution  until  he  has  paid  more  than  his  proportion  of  the 
debt  due  to  the  principal  creditor :  £ki  parte  Snotodon,  In  re 
Snawdon.  {2)] 

The  defendant  agreed  to  a  joint  and  several  suretyship,  and  to 
treat  him  as  if  liable  on  a  several  suretyship  only  is  an  attempt 
to  bind  him  by  a  different  contract. 

[Field,  J«  What  force  then  is  there  in  the  word  ^  several  ?" 
Could  he  not  be  sued  alone  on  the  joint  guarantee  7] 

Subject,  before  the  Judicature  Acts,  to  a  plea  in  abatement 
The  defendant  agrees  to  be  liable  as  co-surety  only,  although  he 
may  be  willing  to  be  sued  alone.  The  death  of  his  co-guarantor 
ends  the  guarantee  as  regards  further  advances.  Where  two  are 
jointly  and  severally  bound  in  a  bond,  a  release  to  one  discharges 
the  other,  and  in  such  a  case  if  the  joint  remedy  is  gone  the 
several  is  gone  to :  Clayton  v.  Kynaston.  (3) 

[He  cited  also  Cheefkam  v.  Ward  (4) ;  Niehohon  v.  BeviU  (5)  ; 
Evans  v.  Brembridge.  (6)] 

W.  Barbery  in  reply.  The  proposition  of  the  defendant  is  new. 
The  equitable  doctrine  of  contribution  does  not  depend  on  contract. 
Contribution  is  a  matter  between  the  sureties,  and  never  enters 
into  the  contract  between  the  guarantors  and  the  guaranteed. 
The  death  of  one  guarantor  does  not  affect  the  question :  Steei  v. 
Dixon  (7) ;  Eitchman  v.  Stewart.  (8)  The  present  case  would  not 
have  been  raised  but  for  CovJihart  v.  CUmenteon  (9),  which, 
although  it  may  be  doubted,  is  an  authority  in  this  Division  to 
show  that  the  estate  of  the  deceased  guarantor  is  not  liable  for 
advances  made  since  his  death  to  the  principaL  But  so  &r  as 
it  applies,  it  is  a  decision  in  favour  of  the  plaintiffs,  for  the 

(1)  12  C.  B.  (N.S.)  748.  (6)  4  Ad.  &  EL  676. 

(2)  17  Ch.  D.  44.  (6)  2  Kay.  &  J.  174. 

(3)  2  Salk,  574.  (7)  17  Ch.  D.  825. 

(4)  1  B.  &  P.  630.  (8)  8  Drew.  271. 

(9)  5  Q.  B.  D.  42. 
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1882        defendant,  the  snnriYor  of  two  guarantoifl^  was  not  sued  as  co- 
Beckett     gaaiantor,  bat  only  as  executor  of  the  deceased  gaaiantor. 

Addymax.  Cur.  adv.  vuU. 

Feb.  4,  1882.  Field,  J.  This  case  was  argued  before  me 
on  demurrer  to  the  statement  of  defence. 

The  plaintifis  sued  to  recoyer  a  sum  of  2502^  the  limit  of  a 
joint  and  several  continuing  guarantee  by  the  defendant  and 
another  surety,  named  Wright,  for  advances  by  the  plaintifis  as 
bankers  to  Grayson  and  Hardisty,  who  had  an  account  with  them. 

Wright^  the  defendant's  co-surety,  died  on  the  22nd  of  March, 
1872,  and  both  the  plaintifis  and  defendant  had  notice  of  the 
death  at  the  same  time. 

The  pIainti£Es  continued  the  account  after  Wright's  death,  and 
made  further  advances  to  Grayson  and  Hardisty,  and  there  being 
a  larger  balance  due  on  the  account  to  the  plaintifis  than  the 
limit  of  2501,  it  was  to  recover  the  latter  sum  that  the  action  was 
brought. 

The  statement  of  defence  alleged  circumstances  connected  with 
Wright's  testamentary  dbpositions  calculated  to  bring  the  case 
within  the  authority  of  the  recent  *  decision  of  CouUhart  v. 
Clementsan  (1),  and  to  this  statement  of  defence  the  plaintiffi 
demurred. 

Mr.  Barber,  who  argued  the  case  for  the  plaintifis,  admitted 
that  the  case  of  CouUhart  v.  ClemenUon  (1)  was  a  binding 
authority  in  this  Division  for  the  proposition  that  the  guarantee 
had,  under  the  circumstances  set  up  in  the  statement  of  defenoei 
been  determined  as  to  Wright's  estate ;  but  he  denied  that  either 
upon  principle  or  authority  the  death  of  Wright  had  determined 
the  defendant's  liability. 

Upon  the  part  of  the  defendant  it  was  contended  that  it  had 
that  effect^  and  the  argument  was  based  upon  the  well-established 
doctrine,  that  if  a  surety  enters  into  a  contract  of  suretyship 
contemplating  that  another  surety  shall  join,  and  on  the  terms 
that  the  contract  shall  be  executed  by  his  co-surety,  and  the 
creditor  omit  to  have  that  done,  the  executing  guarantor  is  not 
liable  upon  his  guarantee,  and  this  result  follows  although  the 

(1)  5  Q.  B.  D.  42. 
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contract  of  suretyship  is  (as  in  the  present  case)  several  as  well       1882 
as  joint,  equity  not  regarding  for  this  purpose  the  form  of  the     begkitt  ~ 

This  rule  is  founded  on  the  sensible  principle  that  a  surety  is 
entitled  to  have  the  original  contract  intended  by  him  and  all 
parties  carried  out^  and  if  by  the  neglect  of  the  creditor  the  terms 
upon  the  faith  of  which  the  surety  entered  into  the  contract  are 
materially  departed  from  by  emitting  to  make  the  intended 
-co-surety  a  party  to  the  contract,  the  one  who  executes  is  not 
bound. 

The  effect  of  the  creditor's  omission  is  to  throw  the  payment  of 
the  whole  sum  guaranteed  upon  the  surety  who  has  executed  the 
contract,  and  paid  the  amount  without  his  being  able  to  recover 
contribution  from  the  intended  co-surety:  Bonser  v.  Cox  (I); 
^vans  V.  Brembri^ge  (2),  contrary  to  the  right  of  contribution 
which  the  executing  surety  otherwise  would  aud  ought  to 
have  had. 

But  in  those  cases  it  appears  that  a  material  term  upon  the 
faith  of  which  the  surety  came  under  his  contract  has  been 
negligently  departed  from  by  the  creditor,  by  whose  omission  to 
procure  the  execution  by  the  co-surety  the  position  of  the 
•executing  surety  is  materially  altered  for  the  worse. 

The  omission  also  is  directly  contrary  to  the  intention  of  the 
parties. 

But  in  the  present  case  the  death  of  one  of  the  co-sureties  was 
-a  possible  event  which  must  have  been  in  contemplation  of  all  the 
parties  at  the  time  of  tbe  execution  of  the  guarantee. 

It  is  in  no  sense  the  act  of  the  creditor ;  it  does  not  happen 
from  anything  done  or  omitted  to  be  done  by  him,  nor  is  it  an 
event  in  any  way  under  his  control  any  more  than  bankruptcy, 
which  has  no  such  effect  as  is  contended  for:  Ettis  v.  Wilmot.  (3) 

Moreover  it  is  an  event  over  the  consequences  of  which  the 
surety  has  a  control,  for  as  soon  as  the  defendant  had  notice  of 
Wright's  death  it  was  competent  to  him  at  once  to  have  revoked 
ilia  guarantee  and  thus  determined  his  further  liability :  Offord  v. 
Davies  and  Another.  (4) 

(1)  4  Beav.  379.  (3)  Law  Rep.  10  Ex.  10,  13. 

(2)  2  K.  &  J.  174.  (4)  12  C.  B.  (N.a)  748. 
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1882  But  as  knowing  that  the  plaiDtiffs  might  and  in  the  ordinaij 

BioKETT  course  of  business  woald  continue  the  account  with  Grayscm  a&d 
Hardisty,  he  has  omitted  to  take  the  means  in  his  power  of  deter- 
mining his  further  liability,  he  must,  I  think,  be  taken  by  thus 
standing  by  to  have  induced  the  plainti£Bi  to  act  in  making  fmther 
advances  in  the  belief  that  he  was  willing  that  his  several  fiudier 
liability  should  continue :  Leafy.  Qibbs  (1) ;  and  per  Tindal,  C.J., 
in  Brovme  v.  Carr.  (2) 

I  think,  therefore,  that  the  statement  of  defence  is  bad,  and  that 
the  demurrer  must  be  allowed  and  judgment  be  given  for  the 
plaintiffs  with  costs. 

Judffmentfar  the  ptainHjfs. 

•J.B. 
The  defendant  appealed. 

July  3,  1882.  Petheram,  Q.O.,  and  AdUon,  for  the  defendant 
The  question  is  whether  the  death  of  the  co-surety  has  put  aneod 
to  the  liability  of  the  defendant  Field,  J.,  held  that  the  defendant 
was  bound,  although  his  co-obligor,  Wright,  was  dead :  CkmUhard  v. 
Clementson  (3)  establishes  that  the  estate  of  Wright  was  discharged 
by  his  death ;  and  this  shews  that  in  equity  the  defendant  like- 
wise IB  discharged  from  his  undertaking.  The  defendant  would 
have  an  equity  against  the  estate  of  his  co-obligor,  and  it  mmld 
be  hard  that  he .  should  be  deprived  of  it  and  yet  should  be  held 
liable  to  the  plaintiffs ;  for  the  plaintiffs,  after  notice  of  the  death 
of  Wright,  the  co-surety,  would  have  no  remedy  against  his  estate. 
LloycCs  V.  Harper  (4)  is  not  against  the  defendant;  the  judgment 
proceeded  upon  the  principle  that  a  guarantee,  the  consideration 
for  which  is  given  once  for  all,  cannot  be  determined  by  the 
guarantor,  and  does  not  cease  on  his  death. 

W.  Barber,  Q,C,,  and  Fdber,  for  the  plaintiffs.  It  may  be 
doubtful  whether  CouUhard  v.  Clemeniion  (5)  is  good  in  point  of 
law,  but  it  does  not  extend  to  this  ease.  The  defendant  is  liable 
at  law  upon  a  joint  and  several  bond,  and  he  has  no  equity  against 
the  plaintiffs ;  for  they  have  done  no  act  to  discharge  him.    The 

(1)  4  0.  &  P.  466.  (3)  5  Q.  B.  D.  42. 

(2)  7  Bing.  508,  at  p.  616.  (4)  16  Ch.  D.  290. 
(6)  6  Q.  B.  D.  48. 
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doctrine  of  contribution  amongst  snieties  is  the  result  of  general       1882 
equity  on  the  ground  of  equality  of  burden  and  benefit:  Daring     beokxtt 
V.  Earl  of  WineheUea  (1) ;  but  it  cannot  defeat  the  rights  of  an    ^o^ymas 
innocent  creditor  against  one  of  the  sureties. 
PelJwram,  Q.C7.,  did  not  reply. 

Lord  C!ol£ridgE|  O.J.  The  defendant  is  clearly  liable  upon 
the  terms  of  the  instrument,  at  least  by  the  principles  of  the 
Ciommon  Law,  but  it  is  contended  that  there  is  some  principle 
whereby  the  persons  guaranteed  who  have  done  nothing  are  not 
entitled  to  sue  upon  the  bond  of  which  the  defendant  was 
obUgor ;  for  the  other  person  who  as  a  surety  became  obb'gor  is 
now  dead.  It  is  said  that  some  ground  for  relief  exists  in  equity, 
and  cases  in  equity  may  be  cited  in  which  it  has  been  decided 
that  relief  ought  to  be  granted,  because  the  creditors  had  done 
some  act  behind  the  back  of  the  surety.  But  no  ground  like 
that  exists  in  the  present  case.  I  think  it  must  be  taken  that 
by  the  terms  of  the  bond  the  death  of  one  of  the  sureties  was  to 
some  extent  contemplated,  and  that  it  was  not  intended  to  dis- 
charge the  other.  It  is  probable  that  the  defendant  could  have 
terminated  his  liability  by  notice ;  for  it  seems  to  be  dear  that 
in  the  case  of  a  continuing  guarantee  for  goods  to  be  supplied 
or  money  to  be  advanced,  it  is  in  the  power  of  the  guarantor  to 
determine  his  liability ;  but  if  the  surety  takes  no  steps  he  remains 
liable.  In  the  present  case  it  is  plain  that  the  creditors  can 
recover  on  the  bond.  The  judgment  of  the  Court  below  must  be 
afSrmed. 

Brett,  L. J.  This  bond  must  be  construed  as  a  joint  and  several 
obligation.  At  Common  Law  it  must  be  deemed  to  consist  of 
separate  deeds,  and  the  defendant  is  prima  facie  separately  liable. 
What  are  the  defendant's  rights  at  law  against  the  plaintiffs,  and 
what  are  the  plaintiffs*  rights  against  him  ?  The  defendant  might . 
have  given  notice  to  determine  his  liability;  but  no  notice  has 
ever  been  given.  At  law  the  defendant  is  clearly  liable  until 
he  has  given  notice.  Then,  has  the  defendant  any  relief  in 
equity  ?    The  cases  cited  during  the  argument  do  not  shew  that 

(1)  1  Cox.  (Ch.  Ca.)  318. 
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1882  any  equity  exists  in  his  favour.  It  has  been  contended  that  the 
Beckett  defendant  would  have  an  equity  against  his  oo-obligor.  That 
may  be  true,  but  it  does  not  follow  that  the  liability  to  the 
obligees  of  the  bond  would  likewise  detennine.  It  has  been 
argued  that  the  liability  of  the  estate  of  the  co-obligor  has  deter- 
mined, and  therefore  that  the  liability  of  the  defendant  is  at  an 
end.  I  will  not  now  decide  whether  the  estate  of  the  co-obligor 
is  liable ;  but  assuredly  the  determination  of  that  liability  can  in 
no  case  discharge  the  defendant.  To  hold  that  the  defendant  is 
discharged  under  the  circumstances  disclosed  in  the  pleadings 
would  be  tantamount  to  striking  out  the  obligation  contained  in 
the  bond.  I  can  see  no  equity  against  the  plaintiffs.  As  they 
have  done  nothing,  no  equity  exists  against  them,  and  they  may 
recover  upon  their  legal  right. 

Cotton,  L.J.  At  law  the  defendant  is  clearly  liable.  But  it 
is  contended  that,  as  the  plaintiffs  had  notice  of  the  co-obligor's 
will  and  of  the  appointment  of  the  executors,  the  defendant  is 
discharged.  It  is  doubtful  whether  mere  notice  of  the  death  and 
of  the  will  could  put  an  end  to  the  liability  of  the  estate ;  bat 
I  will  assume  that  it  did.  How  can  that  circumstance  alter  the 
position  of  the  co-surety  ?  If  the  creditor  deprives  the  surety  of 
his  rights,  that  may  put  an  end  to  his  liability ;  but  here  the 
plaintiffs  have  done  no  act  to  discharge  the  defendant ;  in  my 
opinion  the  defendant  has  no  equity  against  the  plaintiffs.  The 
decision  in  the  Queen's  Bench  Division  was  right. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  Paterson,  Snow,  dt  Blozam,  for  DUb, 
Atkinson^  (&  BraKhwaUe^  Leeds. 

Solicitors  for  defendant:  Emmet,  Son,  db  Stuhbs,  for  /.  W 
Addyman,  Leeds. 

J.  E.  H. 
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7  App.  Cas. 
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AOOOBD  AHB  BATIBFACTIOK  —  D<^t  ver^  of 
Cheque,']  A.,  being  indebted  to  B.  in  1252.  Is,  9d. 
for  )i;ooa8  sold  and  deliyered,  gave  B.  a  cheque 
for  1002.  payable  on  demand,  which  B.  accepted 
in  satisfietction  i—Held^  a  good  accord  and  satis- 
fiujtion.— Ctimfcer  v.  Wane  (Stra.  426)  and  Sxbree 
V.  THpp  (15  M.  &  W.  23)  observed  upon.  Gk)D- 
DARD  V.  O'Brien        -         -         -         -       87 

ADtTLTSSATIOK— iSbZe  of  Food  and  Drugt  Act, 
1875  (38  &  39  Ftrf.  c.  63),  m.  6. 12, 13, 14, 20, 21— 
Frivate  Purchaser — Public  Officer — Penalty ,  Pro- 
ceedings to  recover— 'Notifieation  to  Seller  of  inten- 
tion to  hare  Article  analysed — Condition  precedent."] 
The  provisions  of  s.  14  of  the  Sule  of  Food  and 
Drugs  Act,  1875,  apply  to  the  purchase  of  an 
article  by  a  private  person  as  well  as  by  one  of 
the  public  officers  named  in  the  Act ;  so  that  it 
is  a  condition  precedent  to  the  right  of  a  private 
purchaser  to  take  proceedings  for  a  penalfy 
under  the  Act  that  he  should  have  given  to  tiie 
seller  the  notification  required  by  that  section. 

pARfiONS  V.  BlRMINOH^lM  DaIRT  CoMFANT  172 

AFTEE-AGQUIBED  FEOPSBTT  —  Covenant  to 
settle  -  -  -  -     887 

See  HusBAin)  ahd  Wifs. 

ALTEBATIOK— Bank  note— Erasure  of  number 
See  Bank  of  England.  [666 

AXSHSMSHT— Record— Court  of  Appeal      376 

See  Practicb. 

APPEAL— Case  stated  by  arbitrator— Interlocu- 
tory or  final  order  -  -  -  621 
See  Practicb.    3. 

AmXKTlCE— Master  and  Servant— Unlawful 
Command— Change  of  Locality  of  Business— Out- 
door Apprentice — Division  of  Business.]  The 
plaintiff  was  bound  apprentice  to  the  defendants 
and  their  partners  and  suooessors  in  business  in 
the  trade  of  an  engineer;  and  his  &ther  cove- 
nanted to  provide  him  with  board,  lodging,  and 
other  neccsaaries.  At  the  date  of  the  indenture 
the  business  was  carried  on  by  the  former  de- 
fendants in  London,  where  also  the  father  of  the 
apprentice  reuded,  but  there  was  no  stipulation 
in  the  indenture  as  to  the  place  where  the  busi- 
ness should  be  carried  on.  Before  Uie  term  of 
the  apprenticeship  expired  the  defendants*  part- 
nership was  dissolved  and  the  two  firms  esta- 


APPBSHTICS — eoniinued, 
blished,  one  in  London  consisting  of  two  of  the 
defendants,  and  the  other  at  Derby  consisting  of 
the  other  two;  the  manufacturing  part  of  the  old 
business  being  carried  on  at  Derby  and  the  selling 
part  in  London.  The  defendants  called  on  the 
plaintiff  to  attend  at  the  plaoe  of  business  at 
Derby : — Bdd,  that  there  was  an  implied  stipu- 
lation that  the  contract  was  to  be  perfonnea  at 
the  plaoe  where  the  business  was  carried  on  and 
the  parties  resided  at  the  date  of  the  indenture ; 
and  that  the  direction  to  the  apprentice  to  go  to 
Derby  was  an  unreasonable  command  whioh  he 
was  not  bound  to  obey. — Held,  aleo,  that  as  the 
business  was  not  carried  on  in  its  entirety  by 
either  of  the  two  new  firms,  neither  of  them  was 
the  successor  of  the  original  firm  or  entitled  to  the 
services  of  the  apprentice. — Boyoe  v.  CharUon 
(8  Q.  B.  D.  1)  overruled.    £ato«  v.  Wbstbbn 

[C.  A.  686 
ABBITRATIOK— ^rubmiMibn- *<  Costs  of  Refer- 
enct**— Award— Coste  of  A%oard,]  Power,  in  a 
submission  to  arbitration,  over  the  *'  cost  of  the 
reference,"  includes  power  to  award  the  costs  of 
the  award.  In  bb  an  Abbitratiov  between 
Walker  d^  Son,  and  Brown  -         -     4S4 

2. Wett  Kent  Main  SeweraaeAely  98  d:9» 

Vict.  c.  clxiii. — Conetruction  of  s.  93 — Stimiseion 
—Jurisdiction  of  High  CouH.]  The  West  Kent 
Sewerage  Board  is  incorporated  by  a  local  Act  of 
38  &  39  Vict  c.  clxiii.,  and  by  s.  98  it  is  enacted 
that,  if  any  difference  arises  between  the  board 
on  the  one  hand  and  any  constituted  authority  or 
person  on  the  other  hand,  or  between  any  two  or 
more  constituted  authorities,  or  between  any  con- 
stituted authority  and  any  parish  or  person,  re- 
specting any  assessment  of  a  main  sewer  rate,  or 
any  determination  of  the  board,  or  any  obntro* 
versy  or  other  matter  under  the  Act,  the  same 
shall  by  virtue  of  the  Act  stand  referred  for  deci- 
sion to  the  Local  (Jovemment  Board,  whose  deci- 
sion thereon  and  respeotine  the  costs  of  tlic 
reference  shall  be  final  and  binding. — A  dispute 
having  arisen  between  the  West  Kent  Strwerage 
Board  and  the  Bexley  Local  Board  respecting  a 
claim  made  by  the  local  board  against  the  sewer- 
age board  for  compensation  for  damage  done  to 
the  highways,  Ac.,  of  the  district,  the  disputants^ 
with  the  consent  of  the  Local  Government  Board, 
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stated  a  case  for  the  opinion  of  this  Court : — Hdd, 
that  it  was  not  competent  to  them  to  do  so,  the 
Local  Government  Board  being  by  a.  98  consti- 
tuted the  tribunal  whoee  decision  on  the  matter 
was  to  be  final  and  binding,  and  this  not  being 
a  submission  to  arbitration  within  s.  5  of  the 
•Common  Law  Procedure  Act,  1854.  Bexlet 
Local  Boabd  v.  West  Kent  Sewebaqe  Board 

[618 

ABBHEATIOK,  BERBEKCE  TO— Stay  of  pro- 

oeedings       -  -         -  -     188 

See  Pbactice.    13. 
ASSEMBLY,  UHLAWPUL— Meeting  for  lawful 

purpose         -  -  -  -     308 

See  Cbdokal  Law.    8. 
ATTACHHENT  OF  DEBTS-  Garnishee  Orders- 
Wages  Attachment  AholUim  Act,  1870  (33  <£  84 
Vict.  c.  30),  8.  I— Salary  of  Secretary  attachable.] 
The  sidary  of  a  secretary  to  a  company  amounting 
to  2001  a  year  is  not  "wages"  of  a  "serrant" 
within  the  Wages  Attachment  Abolition   Act 
(33  &  34  Yict.  c.  30)  and  is  therefore  not  exempted 
from  attachment  by  tliat  Act    Gk)Ri>ON  v.  Jek- 
NINOS    ------.        46 

ATTACHMENT— Notice  of  motion  -  -     886 

See  pBAcncE.    2. 
ATTE8TATI0K— Bill  of  8al&>-Affida?it  for  veri- 
fying attestation     -  -  .     139 

See  Bill  of  Sale.    2. 
Bill  of  sal^—Solicitor  of  grantee        -     187 

See  Bill  of  Sale.    1. 

BAHK  OF  EKOIAin) — Action  on  Note — Erasure 
of  NuThber — Material  AUerationJ]  In  an  action 
a^nst  the  Bank  of  England  for  tne  non-payment 
of  notes  payable  to  bearer  which  had  been  regu- 
larly issued  by  the  bank,  it  appeared  that  the 
notes  had  been  bon&  fide  purchased  by  the  plain- 
tiff for  value,  but  that  before  the  plaintiff  took 
them  the  notes  had  been  altered  by  erasing  the 
numbers  upon  them  and  substituting  others, 
with  the  object  of  preventing  the  notes  from 
being  traced,  as  payment  had  been  stopped  and 
a  notice  issued  specifying  their  numbers : — Heldf 
reversing  the  decision  of  Lord  CJoleridge,  G.J., 
that,  almough  th6  alteration  did  not  vary  the 
contract,  it  was  material  in  the  sense  of  altering 
the  notes  in  an  essential  part,  and  that  therefore 
the  notes  were  vitiated,  so  that  the  plaintiff  could 
not  recover  in  his  action  on  them  against  the 
bank.  Suffsll  v.  Bank  of  Englaio)  C.  A.  666 
BANK — Sale  of  bank  shares — Custom  of  Stock 

Exchange— Negligence  of  broker      646 

See  NEaLiGENOE. 
BAmBJJTTCY—Bankruptey  Act,  1869  (82  <£;  88 
VicL  c.  71),  s.  87 — Execution  levied  for  a  Sumj  toith 
Possession  Money y  above  501 — Seduced  by  payment 
on  account — Bankruptcy — Payment  of  JBatanoe  by 
Trustee,']  After  seizure  under  a  fi.  fa.  for  a  sum 
which  was  increased  by  possession  money  to  an 
amount  above  502.,  payments  om  account  were 
made  by  the  execution  debtor,  reducing  the 
amount  below  50{^  The  execution  oreditor  knew 
and  approved  of  such  payments,  and  authorized 
the  sheriff  to  give  the  execution  debtor  further 
time  to  pay  tbe  balance,  so  that  a  sale  might  be 
avoided.— Frooeedings  in  bankruptcy  haying  been 
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taken  against  the  execution  debtor,  his  trustee 
paid  the  balance  to  the  sheriff,  who  gave  posses- 
sion of  the  goods  to  the  trustee  :—Ht^  that  the 
execution  oreditor  was  entitled  to  the  balance,  as 
the  proceeds  of  an  execution  for  a  sum  not  exceed- 
ing 60Z.    MoflTYN  r.  Stock  -         -         -    488 

2. Landlord  and  Tenant — JH^claimer  of 

Lease  by  Trustee  of  Assignee — Liability  of  Leme 
for  Beni^LiabUity  of  Bankrupes  Surety.]  The 
plaintiff  being  lessee  of  a  farm  ibr  a  term  of  yean 
assigned  the  lease  to  P.,  taking  the  covenant  of 
the  defendant  as  surety  for  the  due  pa3rmeiit  of 
the  rent  to  the  lessor  for  the  residue  of  the  tenn. 
During  the  continuance  of  the  term  P.  became 
bankrupt,  and  his  trustee  having  obtained  the 
requisite  leave  of  the  Ck>urt  disclaimed  all  interest 
in  the  lease.  Subsequently  the  lessor  demanded 
from  the  plaintiff  the  half  year's  rent  aocming 
after  the  bankruptcy.  The  plaintiff  paid  the  rent 
and  brought  an  action  to  reoover  the  amonnt 
from  the  defendant  under  his  oovenant  Neither 
the  plaintiff  nor  the  defendant  had  entered  upon 
or  taken  possession  of  the  farm : — Beld,  by  Masistj 
and  Watkin  Williams,  JJ.,  that  the  plaintiff  wa^ 
entitled  to  recover.  By  Manisty,  J.,  on  the  ground 
that  the  disclaimer  operated  only  as  a  surrender 
so  far  as  was  necessary  to  relieve  the  bankrupt, 
his  estate,  and  the  tniistee  from  liability  without 
otherwise  affecting  third  parties,  and  that  the 
plaintiff  as  lessee  remained  liable  for  the  rent  and 
had  his  remedy  over  against  the  defendant  as  the 
bankrupt's  surety.  By  Watkin  Williams,  J., 
solely  on  the  authority  of  East  and  West  India 
Dock  Co.  V.  BiU  (W.  N.  April  29, 1882).  Habdino 
V.  Pbeece        -         -         -         -  -    281 

3. Liquidation  —  Leasehold    vested    in 

Trustee  on  Appointment — Disclaimer — Election 
by  Trustee  to  take  Lease-^Bankruptey  Act,  1869 
(32  <fe  83  VicL  c  71),  ss.  17,  23, 24,  88,  subs.  6, 89, 
90, 125.JI  The  leasehold  estate  of  a  banknipt  or 
debtor  liquidating  his  affairs  by  arrangement  vests 
absolutely  in  the  trustee  upon  his  appointment, 
and  he  has  no  right  of  election  to  accept  or  decline 
the  leases,  his  only  remedy  being  by  disclaimer; 
and  if  he  neglects  or  is  unable  to  disclaim,  he 
becomes  personally  liable  in  respect  of  the  oore- 
nants  contained  in  the  lesses  as  from  tiie  date  of 
hiB  appointment:  but  he  is  not  liable  for  any 
breach  of  covenant  happening  before  his  appoint- 
ment— ^The  plaintiff  demised  to  M.  a  whwf  for 
twenty-one  years :  the  lease  contained  covenants 
for  rent  and  repairs  by  the  lessee.  M.  deposited 
the  lease  with  S.  as  security  for  a  debt  JL  filed 
a  petition  for  liquidation  on  the  8th  of  December, 

1880,  and  the  defendant  was  appointed  trustee  on 
the  3rd  of  Januaij,  1881.  The  defendant  neter 
took  possession  of  the  wharf;  but  he  negotiated 
with  S.  for  the  assignment  of  the  lease  to  him: 
the  negotiations  proved  abortive.  The  plaintiff 
served  the  defendant  with  a  notice  requiring  him 
to  disclaim ;  but  the  defendant  failea  to  do  this. 
The  plaintiff  then  brought  the  present  action  to 
recover  two  quarter's  rent,  due  respectivelvoQ  the 
25th  of  December,  1880,  and  on  the  25tii  of  March, 

1881,  and  damages  for  breach  of  the  oovenant  to 
repair  :—Heldy  that  the  plaintiff  could  not  reoover 
from  the  defendant  the  quarter's  rant  fidling  doe 
on  the  25th  of  December,  1880,  beoauM  the  do- 
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fendant  was  not  appointed  trustee  until  the  3rd 
of  January,  1881;  but  that  the  defendant  waa 
personidly  liable  for  the  quarter's  rent  due  on  the 
25th  of  March,  1881,  ana  for  breach  of  the  coven- 
ant to  repair,  on  the  grounds,  first,  that  by  virtue 
of  his  appointment  as  trustee  all  the  property  of 
the  liquidating  debtor  vested  in  him  without  any 
election  on  his  part ;  and,  secondly,  if  an  election 
on  his  part  was  necessary,  he  had,  by  his  conduct, 
elected  to  accept  the  lease.    TrrrEBTON  v.  Goopeb 

[G.  A.  478 

4. Bankruptcy  Act,  1869  (32  &  33  VicL 

c,  71),  M.  31,  39,  49— &^o/— "  Mutual  Dealings" 
—  Unliquidated  Damages  —  Fraudulent  Bepre- 
sentaOon  an  Sale  of  a  Chattel.']  A  claim  for  un- 
liquidated damages  for  a  fraudulent  representa- 
tion made  by  a  ^nkrupt  on  the  sale  of  a  chattel 
is  within  the  mutual  credit  clause  (s.  39)  of  the 
Bankruptcy  Act,  1869,  and  consequently  may  be 
set  off  in  an  action  brought  by  the  trustee  for  the 
unpaid  price,— such  fraudulent  representation  not 
being  a  mere  personal  tort,  but  a  breach  of  the 
obli^tion  arising  out  of  the  contract  of  sale. 
Jack  v.  KiFPiNa        -         -         -         -     113 

5. Principal  and  Agent — Property,  pcus- 

ing  of,  in  Ooods  bought  by  Agent — Trustee — Trust 
Funds  misapplied,  foUoufing  Proceeds  of— Moneys 
held  in  a  Fiduciary  Character — Advances  for  par- 
ticular Purpose  misappropriated  —  False  Repre- 
sentation— tstoppel — Trustee  in  Bankruptcy  takes 
Property  subject  to  same  Bights  and  Equities  as 
Bankrupt — Bepuied  Oumership,  The  defendants 
were  brewers  and  employed  F.  as  their  **  malting 
agent*'  The  regular  course  of  business  between 
the  defendants  and  F.  was  as  follows : — ^F.  occu- 
pied the  Odalting  premises,  and  took  out  the  neces- 
sary licenses.  It  was  his  duty  to  buy  barley  in 
his  own  name  as  principal  for  cash,  to  send  in  to 
the  defendants  certain  periodical  accounts  of  the 
barley  so  bought  from  tmae  to  time,  and  the  prices 
of  the  same,  to  submit  samples  to  the  defenaants, 
and  if  the  barley  was  approved  of  them  to  malt  it 
and  deliver  the  malt  to  the  defendants,  receiving 
a  commission  upon  the  quantitv  of  barley  steeped. 
The  quantity  of  malt  requirea  by  large  brewers 
being  yery  great,  the  brewers,  and  not  the  malt- 
ing agents,  provide  the  capital  for  the  purchase  of 
the  uirley.  In  the  present  case  the  defendants 
kept  accounts  at  certain  provincial  banks,  upon 
which  F.  was  empowered  to  draw,  and  from  tune 
to  time  the  defenaants  paid  in  lump  sums  to  the 
credit  of  those  accounts,  in  accordance  with  current 
requirements,  as  shewn  by  the  accounts  sent  in  by 
F.  of  barley  purchased,  but  these  sums  were  not 
intended  to,  nor  did  they,  represent  any  payments 
for  any  spedfic  barley.  F.'s  business  was  to  act 
as  malting  agent  for  the  defendants  exclusively. 
The  defendants  paid  the  duty  as  the  same  became 
payable  upon  the  malt  in  F.'s  premises.  F.  had 
nandnlentiy  departed  from  the  regular  course  of 
business.  Instead  of  buying  barley  for  cash  and 
4ippl]ring  the  balances  at  the  provincial  banks  in 
payment  for  the  same,  he  haa  been  in  the  habit 
of  sending  in  to  the  defendants  fictitious  accounts 
of  barley  purchased,  misapplying  the  sumt  paid 
in  for  his  own  purposes,  bm  providing  the  malt 
needed  for  the  defendants'  purposes  by  purchas- 
ing barley  or  ready-made  malt  upon  credit    He 
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likewise  from  time  to  time  sold  barley  which  had 
been  brought  on  to  the  maltings  to  raise  monev 
for  his  own  purposes.  The  d^endants  believed, 
in  consequence  of  the  fictitious  accounts  and  other 
false  representations  of  F.,  that  barley  was  from 
time  to  time  purchased  for  cash,  in  accordance 
with  the  regular  course  of  business,  and  on  the 
faith  thereof  continued  to  pay  sums  of  money  into 
the  banks  for  the  purpose  of  paying  for  such 
barley,  which  they  believed  were  so  applied.  F. 
subsequently  absconded,  leaving  upon  ms  premises 
barley  to  the  value  of  about  22,0002.,  and  malt  to 
the  value  of  about  85,000Z.  upon  part  of  which 
duty  had  been  paid  by  the  defendants.  The  value 
of  such  malt  and  barley  was  less  than  the  amount 
drawn  from  the  banks  and  misappropriated  by  F. 
He  absconded  and  thereby  committed  an  act  of 
bankruptcy.  Between  the  time  of  F.'s  abscond- 
ing and  the  time  when  he  was  adiud^ged  a  bank- 
rupt, the  defendants  seized  the  barley  and  the 
malt  left  on  his  premises.  The  plaintiff,  trustee 
in  F.'s  bankruptcy,  sued  the  defendants  for  the 
value  of  the  same  :-~Held,  affirming  the  judgment 
of  the  Queen's  Bench  Division,  that  the  plaintiff 
could  not  recover,  on  the  ground  that  the  relation 
between  the  defendants  and  F.  was  that  of 
principalB  and  agent,  and  that  the  property  in 
the  bfiffley  and  the  malt  had  vested  in  the  defend- 
ants, and  that  the  barley  and  the  malt  were  not 
in  the  order  and  disposition  of  F.  as  the  reputed 
owner  thereof  it  being  notorious  that "  malting 
agents  **  are  in  many  instances  not  the  owners  of 
Uie  barley  and  malt  on  their  malting  premises; 
and  also  on  the  further  ground  that  the  monies 
advanced  bv  the  defendants  to  provide  for  the 
purdiase  of  the  barley  were  impressed  with  a 
trust;  that  even  if  the  barley  and  the  malt  left 
on  the  premises  of  F.  were  not  bought  in  accord- 
ance with  the  authority  given  to  him,  and  the 
legal  property  in  the  same  was  not  vested  in  the 
defenduits  but  in  F.,  nevertheless  F.  was  a  trustee 
for  the  defendants,  to  the  extent  of  the  sums 
advanced  by  them,  of  such  barley  and  malt,  the 
same  being  either  the  product  of  the  trust  monies, 
or  in  substitution  for  the  barley  in  payment  for 
which  F.  ought  to  have  applied  such  trust- 
monies;  that  F.  could  not  have  set  up  his  own 
breach  of  trust  or  have  been  heard  to  allege  that 
the  barley  was  bought  otherwise  than  according 
to  the  authority  given  to  him  by  the  defendants ; 
and  that  the  plaintiff,  as  F.'s  trustee  in  bank- 
ruptcy, could  not  in  this  respect  stand  in  a  better 
position  than  F.  himselfl     Mabbis  v.  Tbttxak 

[C.  A.  884 
BABSATBT — ^Detention  of  ship  for  smuggling — 

Barratrous  act  of  master   -  -     463 

See  Ihbubancb  (BiIabine). 

BA8TABDT— 42^{^«m  Order— Arrears— Discre- 
tion of  Justices  to  enforce  Payment — 1  d:  8  Vict, 
c.  101.  «.  5—35  dsSeVicLe.  65,  «.  4.]  By  7  <k  8 
Vict.  0. 101,  s.  5,  all  money  payable  under  a  bas- 
tardy order  *' shall  be  due  and  payable  to  the 
mother  of  the  bastard  child  in  respect  of  such 
time  and  so  lon^  as  she  lives.  ..."  By  35  &  86 
Vict  c.  65,  s.  4,  if  itl>e  made  to  appear  to  any  one 
justice  that  any  sum  to  be  paid  in  pursuanoe  of 
such  order  has  not  been  paid,  such  justice  may, 
by  wanant,  cause  the  putative  father  to  be 
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brought  up  before  any  two  justices,  and  in  case 
he  neglect  or  refuse  payment  they  may  by  warrant  , 
direct  the  sum  to  be  recoYered  by  distress,  and  ' 
may  detain  him  until  the  return  to  the  warrant  of  ' 
distress ;  but  if  on  the  return,  or  by  admission,  it  ' 
it  appear  that  no  sufficient  distress  can  be  had,  | 
they  may,  if  they  see  fit,  cause  him  to  be  com- 
mitted : — Held,  by  Groye,  J.,  that  the  enforcement 
by  the  justices  of  the  payment  of  sums  due  under 
such  order  is  discretionary.    By  Huddleston,  B., 
that  the  justices  are  bound  to  enforce  it.    Dayies 
V.Evans  -         -         -         -         -     238 

BILL  01  "EXCSULKOH—lUegalUy  of  C&Mideration 
—  Compounding  Felony."]  In  order  to  render 
illegal  the  receipt  of  securities  by  a  creditor  from 
his  debtor,  where  the  debt  l^as  been  contracted 
under  circumstances  which  might  render  the 
debtor  liable  to  criminal  proceedings,  it  is  not 
enough  to  shew  that  the  creditor  was  thereby 
induced  to  abstain  from  prosecuting.  Ward  v. 
Lloyd  (7  Scott,  N.R.  499)  foUowed.  Flower  v. 
Sadleb  .  -  ...       83 

BILL  01  LADIKO- 

servants 
/SteeSHiP. 

BILL  OF  BALEr-BtlU  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  8. 10,  subs.  1 — Attestation  by  Solicitor 
of  Qrantee."]  The  execution  by  the  grantor  of  a 
bill  of  sale  attested  and  registered  under  the  Bills 
of  Sale  Act,  1878  (41  &  42  Vict.  c.  31,  s.  10),  may 
be  attested  by  the  solicitor  of  the  grantee.  Pen- 
warden  V.  BOBEBTS    -  .  .  -      137 

3.  Registration  —  Affidavit  of  Execution 

and  Attestation— BiUs  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  8B.  8. 10.]  The  affidavit  which  is  filed 
on  the  registration  of  a  bill  of  sale  must  shew  tl»at 
the  solicitor  whose  name  appears  as  the  attesting 
witness  to  the  deed  did  in  fact  attest  it,  i.e.  was 
present  when  it  was  ezeouted  by  the  gprantor. — 
The  affidavit  is  not  sufficient  if  it  only  verifies 
the  signature  of  the  solicitor  to  the  attestation 
clause.— iSftarpe  v.  Birch  (8  Q.  B.  D.  Ill)  followed. 
FoBD  V.  Kbttlb         -  -  -       C.  A.  189 

BISHOP — Power  to  adjudicate  upon  ecclesiastical 
ofience — Promotion  of  suit — Interest 
See  Pbohibition.  [404 

BUILDIKO  BOOISTY—^titTdtfig  Society's  Ad. 
1874  (37  &  88  VicL  e.  72),  ss.  15, 16,  43— iJttle»— 
Borrowing  Powers — Deposits  or  Loans  in  excess  of 
Limits  prescribed  by  the  Act — Liability  of  Di- 
rectors— Overdrawn  nanking  Account,  whether  a 
'*  Loan**  trithin  the  Act]  By  s.  15  of  the  Build- 
ing Societies  Act,  1874,  any  society  under  the 
Act  may  receive  deposits  or  loans  at  interest  from 
the  members  or  other  persons  within  the  limits 
provided  by  the  section;  and  in  a  terminating 
society  the  total  amount  so  received  on  deposit  or 
loan  and  not  repaid  may  either  be  a  sum  not  ex- 
ceeding two-thirds  of  the  amount  for  the  time 
being  secured  to  the  society  by  mortgages  from 
its  members,  or  a  sum  not  exceeding  twelve 
months'  subscriptions  on  the  shares  for  the  time 
being  in  force. — By  s.  16  the  rules  of  every  society 
shall  set  forth  whether  tiie  society  intends  to  avail 
itself  of  the  borrowing  powers  contained  in  the 
Act,  and  if  so  within  woat  limits  not  exceeding 


BUILDINO  80CISIT— oonttnued. 
the  limits  prescribed  by  the  Act.— By  s.  43,  if  ast 
society  receives  loans  or  deposits  in  excess  of  ii» 
limits  prescribed  by  the  Act,  the  directors  or 
committee  of  management  of  such  societ  j  receiv- 
ing such  loans  or  deposits  on  its  behalf  shall  tc 
personally  liable  for  the  amount  so  received  fa 
excess.- Where  by  the  rules  of  a  tenninstir:: 
society  the  amount  to  be  received  upon  deposit  cc 
loan  was  limited  to  an  amount  not  exceeding  twr^ 
thirds  of  the  amount  for  the  time  being  securoi 
to  the  society  by  mortgages  from  its  members:— 
Held,  in  an  action  against  the  directors  under  s.  411 
that  they  were  personally  liable  in  tesped  of 
sums  received  by  the  society  on  deposit  or  loan  in 
excess  of  the  limit  prescribed  by  the  rulea,  ik«- 
withstandingthat  the  amount  received  on  depose 
or  loan  did  not  exceed  the  other  of  the  alternative 
limits  prescribed  by  s.  15  i—Held,  also,  that  b 
loan  at  interest  to  the  society  from  its  bankers, 
secuied  by  deposit  of  title-deeds,  and  made  bj 
allowing  the  society  to  overdraw  its  acconnt  at 
the  bank,  was  a  "loan"  within  the  meaning  •' 
s.  15.    LooKEB  r.  Wbiglby.    Leigh  *.  Wbigi-it 

GABBIER — Liability  for  Delay  in  Traiutmun^ 

of  Goods — Measure  of  Damage^  On  the  19th  </ 
December,  1881,  eiehteen  bales  marked  •*  Rags^ 
were  delivered  by  me  plaintiffs  in  London  to  the 
defendants  for  conveyance  to  W.  station  in  Kcdc 
where  in  the  ordinary  course  they  should  hate 
been  delivered  within  twenty-four  bouis.  By 
mistake  they  were  forwarded  to  another  place. 
and  did  not  reach  the  W.  station  until  the  4th  of 
January,  1 882,  when,  finding  them  to  have  become 
heated  (through  being  packed  in  a  damp  state) 
and  therefore  uiifit  for  the  manufacture  of  paper. 
the  consignees  rejected  them ;  and  ultimately  the 
rags  were  found  useless  for  any  purpose,  and  were 
destroyed. — ^There  being  an  admitted  breach  of 
duty  on  the  part  of  the  defendants,  and  it  bein^r 
conceded  that  the  rags  would  have  sustained  no 
injury  if  they  had  been  packed  dry,  the  county 
court  judge  gave  a  verdict  for  the  plaintifia,  bnt 
for  nominal  (kmages  only,  on  the  ground  that  the 
loss  was  attributable  to  the  plaintiffs'  own  act  in 
packing  the  rags  in  a  damp  state,  without  inform- 
ing the  defendants  that  special  care  was  necessary. 
—  Upon  a  motion  to  enter  a  verdict  for  the 
plaintiffs  for  the  admitted  value  of  the  goods  :— 
Held,  that  the  ruling  of  the  judge  was  correct, 
Baldwin  &  Co.  v.  London,  Chatham,  &  Doveb 
Railway  Co.  -         -         -         -  -     5«S 

CASE  STATED— Power  to  state  case  for  opinion 
of  Court— Reference  to  Local  Govern- 
ment Board  under  local  Act — Oommon 
Law  Procedure  Act,  1854  -  -     51» 

See  Abbitbation.    2. 

GASES: 

Bower  v.  PeaU  (1  Q.  B.  D.  821)  considered 

See  SuppoBT.  [*« 
Collins  V.  Vestry  of  Paddington  (5  Q.  B.  D. 

368)  distinguished  -         -    Wl 

See  Pbaotioe.    3. 
Cumber  v.  Wane  (Stra.  426)  observed  upon 

See  AccoBD  and  Satistaction.         [S7 
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/ttjpp  V.  Cooper  (5  C.  P. 

ISee  Practice.    2. 


CA8BB— eonftnuerf. 

EsdaUe  v.  Fiwer  (13  Ch.  D.  421)  observed 

upon-  -         -  -  -     178 

See  Defxx)B8  Act. 

Farehrother  v.  Gfl>«on  (1  De  G.  &  J.  602) 

distinguished  ...     616 

See  Vendor  and  Purchaser. 

Freeth  v.  Burr  (Law  Eep.  6  C.  P. 

proyed         -  -         - 

See  CJojnuACT. 

George  v.  Skivington  (Lrw  Rep,  5  Ex.  1)  dis- 
approved of  -  -  -  -  802 
See  Nbglioknce. 

Harper  v.  Serimgeour  (5  C.  P.  D.  366)  ob- 
served upon-  -  -  -  178 
See  Debtors  Act. 

Heald  v.  Hanteorthy  (10  Ex.  745)  con- 
sidered ....  ess 
iSw  Principal  AND  Agent.    2. 

Irvine  v.  WaUon  (5  Q.  B.  D.  102)  considered 

See  Principal  and  Agent.    2.        [828 
Jarmain  v.  Hooper  (6  M.  &  G.  287)  distin- 

raishei        ...  -     840 

•Se«SHERurr. 

,  D.  26)  considered 
[886 
Leyland  v.  lUingujorih  (2  De.  G.  P.  &  J.  248) 

distinguished  -  -         -     616 

See  Vendor  and  Purchaser. 
-; —  Beg.  V.  Maideione  Union  (5  Q,  B.  D.  31)  dis- 
tinguished ....     622 

See  Poor-law. 
Boyce  v.  Charlton  (S  Q.  B.  D.  1)  overmled 

See  AppRENncB.  [ttB6 
Sharpe  v.  Birch  (8  Q.  B.  D.  Ill)  followed 

See  Bill  op  Sale.    2.  [188 
Sibree  v.  Tripp  (15  M.  &  W.  23)  observed 

upon-  -  -  -  -       87 

See  Accord  and  Satisfaction. 
Snmihuret  v.  MitcheU  (28  L.  J.  (Q3.)  246) 

considered  ....     828 

See  Principal  and  Agent. 
— ^  WinterboiUm  v.  TTrtoAt  (Law  Bep.  5  Q.  B. 

184,  501)  followed  -  -         -     802 

See  Negligence. 
CEETIOBABI  —  Discretion  —  Inquisition   under 

Lands  Clauses  Act  -  -     741 

See  Lands  Clauses  Act.   2. 
CHABTSBPABT7— Construction— Final  sailing 

from  port      -  -  -         -     67v 

See  Ship.    2. 
CHSQUK— Delivery  of— Accord  and  satisfi^tion 

See  Accord  and  Satisfaction.  [87 

COMXITIISIIT,  OBBSB  OX*— Means  of  judgment 

debtor  -  -  -  -     178 

See  Dertors  Act. 
COXPAHY— Companiew  Act,  1862  (25  d:  26  Viet, 
r.  89),  8.  35,  Sched.  1,  TahUA.,clavse  10— Befuaal 
4o  Begieter  Transfer — Company' $  Lien  on  Sharee.'] 
Table  A  in  the  Ist  schedule  to  the  Companies 
Act,  1862,  contains  regulations  which  may  be 
•adopted  for  the  management  of  a  company  limited 
by  shares.  The  10th  clause  of  the  Table  provides 
tliat  **  the  company  may  decline  to  register  any 
transfer  of  shares  made  by  a  member  who  is  in- 
•^bted  to  them  *'  i—HtU^  that  this  provision  is 
Vol.  IX.— Q.  B.  D.  3 


ODXPAinr— con^'ntte({. 

not  limited  to  cases  where  the  member  is  indebted 
for  calls  or  otherwise  in  respect  of  the  particular 
share  proposed  to  be  transferred,  but  enables  the 
company  to  decline  to  register  the  transfer  if  the 
member  is  indebted  to  them  on  any  account  what- 
Ex  PARTE  Stringer  ...     486 


2. Illegality — Unregistered  Aeeociation  of 

more  than  Twenty  jSfembera — Loan  Society — Com- 
paniee  Aet^  1862  (25  <i'  26  Viet,  c,  89),  b,  ^-^Aeeocia- 
tion  having  for  its  Object  the  acquisition  of  Oain."] 
Persons  to  a  number  exceeding  twenty  had  formed 
themselves  into  a  society  cidled  the  *' Ipswich 
Mechanics  Mutual  Bendt  Society.'*  From  the 
rules  of  the  society  it  appeared  tiiat  there  were 
four  hundred  shares  in  the  society  of  102.  each, 
and  that  no  member  could  hold  more  than  twenty 
shares.  The  object  of  the  sodety  was  to  raise  by 
monthly  subscriptions  and  parents  payable  by 
the  members  in  respect  of  tiieir  shares  a  fund  for 
the  purpose  of  making  advances  to  members. 
From  time  to  time  as  soon  as  tiie  fund  in  hand 
amounted  to  a  certain  sum  it  was  put  up  for  sale 
b^  auction  amongst  the  members,  the  highest 
bidder  receiving  the  amount  on  loan  from  the 
society  at  interest.  No  member  could  receive  on 
loan  more  than  the  nominal  amount  of  the  share 
or  shares  held  by  him,  but  ultimately  every  mem- 
ber, who  did  not  withdraw  his  share  under  the 
rule  providing  for  such  withdrawal,  was  to  have 
advanced  or  allotted  to  him  out  of  the  funds 
aoemiug  to  the societyUie  sum  of  lOL  for  every 
share  held  hy  him.  The  society  was  not  regis- 
tered under  the  Companies  Act,  1862:— JBeZcf, 
that  the  eooiety  was  illegal  by  reason  of  the  provi- 
sions of  the  Companies  Act,  1862,  s.  4,  which  pro- 
hibits the  formation  of  any  company,  association, 
or  partnership  consisting  of  more  than  twenty 
persons  for  the  purpose  of  carrying  on  any  busi- 
ness (other  than  banking)  that  has  for  its  object 
the  acquisition  of  gain  by  the  companv,  associa- 
tion, or  partnership,  or  bv  the  individual  members 
thereof,  unless  registered  as  a  company  under  the 
Act : — Held  also,  that  a  promissory  note  given  by 
a  member  to  the  trustee  of  the  society  to  secure  a 
sum  of  money  advanced  to  such  member  under 
the  rules  of  the  society  was  invalid,  and  no  action 
could  be  maintained  thereon.  Jennings  r.  Ham- 
mond ......       225 

COHTRACT— BesetMJon  of  Omtractr-Befutal  to 
be  Bound — Winding^p — Set  off  of  unliquidated 
Damages  in  ActionA  The  defendants  agreed  to 
purchase  from  the  M.  Co.  a  larpe  quantity  of  steel 
to  be  delivered  on  board  ship  in  Ave  monthly  in- 
stalments* commencing  with  January,  1881,  pay- 
ment to  be  made  witmn  three  days  after  receipt 
of  the  shipping  documents.  In  January,  1881,  the 
company  delivered  about  half  the  first  instalment, 
but  before  the  payment  became  due  a  petition  was 
presented  on  the  2nd  of  February  to  wind  up  the 
company.  The  defendants  were  advised  by  their 
solicitor  that  they  could  not  without  leave  of  the 
Court  safely  pay  the  company  pending  the  peti- 
tion, and  asked  the  companv  to  obtain  an  order  of 
the  Court  to  sanction  their  aoing  so.  On  the  10th 
of  February  the  company  repli^  that  they  should 
treat  the  refusal  to  pay  as  releasing  the  company 
from  any  forther  obligation  to  carry  out  the  con- 
tract.   On  the  15th  of  February  a  winding-up 
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order  was  made.  The  defendants'  ■oHcitor,  on  the 
17th  of  Fehmary*  wrote  to  the  liquidator  that  the 
defendants  olainied  damages  for  non-deliveiy  in 
JannarTf  and  were  prepared  to  accept  and  pay  for 
all  fur&er  deliyeries  without  deducting  damages 
if  the  payments  were  carried  to  a  separate  account 
subject  to  their  claims  for  damages.  He  further 
sug^e^ted  that  the  defendants  would  probably  be 
willing  to  accept  the  January  instaUneots  and 
waive  damages.  The  liquidator  refused  to  make 
any  further  deliveries  and  commenced  an  action 
to  recover  the  price  of  what  had  been  delivered. 
The  defendants  set  up  a  counter-claim  for 
damages : — Hdd,  reversing  the  decision  of  Lord 
Ck)lendge,  G.  J.,  that  the  defendants  had  not,  by 
postponing  payment  under  the  erroneous  advice  of 
their  solicitor,  ao  shewn  an  intention  no  longer  to 
be  bound  by  the  contract  as  to  release  the  plain- 
tifis  from  further  performance  of  it,  and  that  the 
plaintiffs  were  liable  for  damages  for  non-delivery. 
•^Frteth  v.  Burr  (Law  Rep.  9  C.  P.  208)  ap- 

S roved : — Eeld^  also,  that  in  an  action  by  a  liqui- 
ator  for  a  debt,  the  defendant  may  set  off  a  claim 
for  unliquidated  damages,  and  may  without  leave 
of  the  dourt  in  the  winding-up  raise  that  defence 
by  counter-claim.  Hebsey  Stesl  and  Ikon  Co. 
V.  Naylob         -  -  -  -     C.  A.  618 

By  wife  with  husband-^ Agreement  to  assign 

rent  estato— Heir-at-law    -  -     676 

See  Husband  and  Wife.  2. 
COFTKIOHT — Mutiedl  Ckmpontion^  Dramatic 
Piece — Place  of  Dramatic  EnlertainmeiU — 3  d:  4 
Wm.  4,  c.  15,  M.  1,2— 5  <fc  6  VicLc.  45, «.  20.21.] 
The  sole  liberty  of  perfoiming  a  musical  compo- 
sition conferred  by  5  &  6  Vict  c.  45,  as.  20,  21 
(which  incorporate  the  penalty  clauses  of  the 
Dramatic  Copyright  Act,  3  &  4  Wm.  4,  c.  15), 
upon  the  author  or  his  assignee,  extends  to  its 
performance  (for  payment)  at  all  places  of  public 
entertaiimieni  and  is  not  confined  to  its  per- 
formance at  a  place  of  dramatic  entertainment — 
The  word  "dramatio"  in  s.  1  of  8  d^  4  Wm.  4, 
c.  15,  has  no  particular  signification.  Wall  v. 
Taylob.    Wall  v.  Habtin  -         -         -     727 

OOBONSS — Misbehaviour  in  Office — Unnecessary 
Delay — Neglect  or  refusal  to  hold  Inauest — Sudden 
Death  witliout  Information  as  to  Cause^Discre- 
tion  of  Coroner  as  to  holding  InqwH.']  A  coroner 
is  not  justified  in  delaying  the  inquest  upon  a 
dead  body  in  a  state  of  deoompositibn  for  so  long 
a  period  as  five  days  in  order  that  the  body  may 
be  identified,  and  buried  and  renstered  under 
the  rieht  name,  and  the  mere  fiict  tnat  it  has  been 
placed  in  a  mortuary  can  make  no  difference. — ^A 
coroner  received  from  the  proper  police  authorities 
a  report  with  a  view  to  an  inquest,  that  a  man 
within  his  district,  aged  sixty-one,  had  been  found 
dead  in  his  bed.  it  did  not  appear  on  the  one 
hand  that  there  had  been  any  pieYious  disease  or 
illness,  or  on  the  other  hand  that  there  was  any 
suspicion  of  violence,  suicide,  or  crime.  A  medical 
man,  moreover,  refused  to  give  a  certificate  of  the 
cause  of  death,  and  the  friends  and  relatives  of  the 
deceased  made  no  objection  to  an  inquest : — Hetd^ 
thai  tlie  coroner  had,  in  the  absence  of  further  in- 
formation as  to  the  cause  of  death,  no  discretion  to 
refuse  to  hold  an  inquest  upon  the  ground  that  it 
was  nuneoesMtfy.    In  be  Hull       -         -     689 


C08T8  —  When  payable  —  Arbitration  —  Lands 

Clauses  Act-  -         -         -    4fi9 

See  Lands  Clauses  Act. 
Beference — Award       -         -         -    484 

See  Abbitbatiok. 
Security  for  —  Married  women  suing  eepa- 

rately  -         -         -         -      » 

See  PBAcncB.    9. 
Solicitor  and  client— County  Court  -    4W 

See  SoLicrroB. 

Yiva  voce  examination — ^Power  of  master  to 

.  order  costs  to  be  paid  by  party  "  in  anv 

event"         -         .  .         -    16S 

See  Pbactigb.  6. 
COUHTY  OOUBT— ^rt^^ton  Intereenthg  and  Out- 
fall  Seufers  Act,  1870  (83  <&  84  Viet.  e.  e)-3fa)i- 
damus  to  the  Judge  of  the  Sussex  County  Omri  to 
hear  and  determine  a  Dispute  between  the  Sewn 
Board  and  the  Hove  ComnUsnonere^  under  s.  93^ 
<^the  Acf]  By  s.  93  of  33  &  34  Vict.  c.c,an 
Act  the  main  object  of  which  was  the  diverting  of 
the  sewage  of  Brighton  from  the  existhig  stonn- 
out&lls  and  carrying  it  to  a  distance  from  the 
town, — ^It  was  enacted  that,  "any  dispute  which 
might  from  lime  to  time  arise  between  th^  seiretB 
board  and  any  local  authority  with  rMpect  to 
carrying  into  effect  the  provisions  of  the  Act  or 
incidental  tliereto  might,  at  the  instance  of  either 
party,  be  referred  to  the  judge  for  the  time  beins 
of  the  Sussex  county  comt,  who  should  hear  ana 
determine  such  dispute,  and  whose  decision  should 
be  final  and  conclusive." — ^A  dispute  having  axisen 
between  the  sewers  board  and  the  Hove  oommi8r 
sioners  (one  of  tlie  local  authorities)  with  respect 
to  the  mode  of  carrying  out  the  provisions  of  the 
Act,  and  the  sewera  bcMird  requiring  it  to  be  re- 
ferred to  the  connty  oourt  judge : — Hdd^  that  the 
county  court  judge  vras  bound  to  hear  and  deter- 
mine the  matter,  and  that  mandamus  was  the 
proper  tsourse  to  compel  him  to  do  so,  and  cot  a 
rule  or  order  under  19  &  20  Vict  c  108,  a  43,— 
this  not  being  a  matter  within  his  ordinazy  juris- 
diction, but  a  special  duty  imposed  upon  him  bj 
statute.    Bx  Bbiohton  Sewsbs  Act         -    78^ 

Appeal— County  courts-Point  not  raised  at 

•the  trial        -  -  -         -    »6 

See  Masteb  and  Sebyant. 
Costs — Solicitor  and  client      -         -    40S 

See  SoLiciTOB. 
COTTBT  OF  BECOBD  —  Municipal   election — 

Amendment  of  orders        -         -    494 
-  See  MrmciPAL  ELXcnoK. 
COySKAUT— Offensive  trade  -         -    404 

See  Landlobd  and  Tekant.    3. 
— —  Quiet  enjoyment — Damages    -         -     W* 

See  Yendob  and  Pitbchaseb. 
To  pay  rates— Metropolis  Management  Acts 

See  Landlobd  and  Tenant.   2.      [^ 
To  settle  after-acquired  property      -    837 

See  Husband  and  wife. 
CBDDOrAL  LJLW-^Extradiiion^'^Apprekennoii" 
— Person  already  in  Custody—Arred  withont  a 
Warrant—ExtradUion  Act,  1870  (33  A  34  VW. 
c  52),  s.  S— Court  of  Appeal^ Jwrisdidion- 
Criminal  Matter  —  Daheas  Corpus --JudifttUtrr 
Act,  1873  (36  <fe  37  Vict,  e,  G6),  ss.  19,47.]  Under 
s.  8  of  the  Extradition  Act,  1870,  a  io^ti^^ 
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CBDOVAL  ULW-'-oonHnued. 
criminal  who  is  already  in  onstody  may  be  de- 
tained for  an  offence  coming  within  the  Act,  even 
though  he  was  originally  arrested  without  any 
warrant.  The  word  **  apprehension  "  in  s.  8  in> 
eludes  *'  detention.**— &iaM0,  ner  Brett,  LJ.,  thai 
a  constable  would  be  justiflea  in  arreting  with* 
out  a  warrant  a  fugitire  from  a  foreign  country 
on  reasonable  ^unds  of  suspicion  that  he  luis 
committed  a  crime  which  would  be  a  felony  if 
committed  in  the  United  Kingdom.  Whether  the 
Court  of  Appeal  has  any  jurisdiction  to  entertain 
an  appeal  from  tho  refusal  of  a  Divisional  Court 
to  issue  a  writ  of  habeas  corpus,  on  the  applica- 
tion of  a  person  who  has  been  arrested  for  an 
alleged  extradition  crime,  gtuere.  Tub  Qtekn  v. 
Weil C.A.701 

3. ExtradiUan  Act,  1870  (33  <i^  34  Viet. 

e.  52),  «0. 10, 15,  2(iy— Foreign  Warrant  of  Arrest, 
AuthenOeation  of— Extradition  of  Subfeet  of  State 
not  party  to  Extradition  Treaty  A  An  extindition 
treaty  between  the  United  mogdom  and  the 
Netherlands  provided  that  the  governments, 
i)arties  to  the  treaty,  should  reoipro!cally  deliver 
up  to  each  other  any  persons,  who  being  accused 
of  any  of  certain  specifled  crimes  oonmiifcted  with- 
in the  jurisdiction  of  the  party  requiring  the  ex- 
tradition should  be  found  in  the  territories  of  the 
other  party.  The  treaty  fiirther  provided  that 
neither  of  the  oontracting  govemmeats  should  be 
bound  to  deliver  up  its  own  subjects,  and  that  a 
person  arrested  under  the  treaty  in  either  country 
should  be  discharged,  if  within  fourteen  days  a 
requisition  should  not  have  been  made  for  his 
surrender  bv  the  diplomatic  agent  of  **his" 
country; — Heldf  that  the  provisions  for  the  ex- 
tradition of  criminals  under  the  treaty  were  not 
confined  to  persons  who  were  subjects  of  the  state 
requiring  the  extradition,  but  applied  to  all  j>er- 


OBDCEHAL  LA!W— continued, 
who  opposed  it:— Held,  by  Field  and  Cave,  J  J., 
that  they  could  not  be  rightly  convicted  of  an  nn- 
lawfnl  assembly.  Bbattt  v.  Gillbanks  -  906 
DAKAOSa— Lord  CampbeWa  Act  (9  ^  10  Vief. 
e.  93),  s.  2— Action  for  causing  Death  through 
Negligence—Pecuniary  Loss  to  surviving  Belaiive, 
Evidence  of]  In  an  action  brought,  under  9  &  10 
Vict  c.  93,  for  the  benefit  of  the  father  of  the  de- 
ceased, evidence  was  given  that  the  father  who 
was  fifty-nine  years  of  age  was  nearly  blind  and 
injured  in  his  leg  and  hands,  and  was  not  so  able 
to  work  as  he  had  been,  but  worked  when>  he 
could ;  that  the  son  used  to  contribute  to  his  sup- 
port ;  that  five  or  six  years  previously,  the  father 
oeing  out  of  work  for  six  months,  the  son  had 
assisted  liim  pecuniarily  out  of  his  earnings,  but 
had  not  done  so  since :— HeU,  that  there  was  evi- 
dence for  the  jury  of  pecuniary  injury  to  the 
father  from  the  son's  death.  Hethebingtok  v. 
North  Eastern  Railway  Co.  -  -  160 
Covenant  for  quiet  enjoyment  -     188 

See  YxNDOB  and  Pubchasib,    2. 
Damage  to  estate  of  intestate  arising  out  of 

injury  to  his  person  «•  -     110 

See  EXECTJTOB  and  ADlONUrrBATOB. 

Lord  Campbeirs  Aoi>-Widow  of  workman 

how  far  bound  by  his  contract  not  to 
claim  compeneation  -  -     867 

See  Mastxb  and  Servant.    4. 

^—  Measure  of—Goods  consigned  not  of  descrip- 
tion ordered  -  -  -  -  S90 
See  Pbincipal  and  Agent. 

Measure  of— Delay  in  transmission  of  goods 

See  Cabbieb.  [668 

DSBT0B8  AOT,  1668— <32  ifr  33  Vict.  ^.  62),  s.  5, 
subs.  2 --Order  of  Commitment—Means  of  Judo' 
ment  Debtor.']    The  plaintiff  moved  to  commit  the 


sops  who  had  committed  any  of  the  spemfied  ,  defendant  fof  default  in  payment  of  a  judgment 

crunes  withm  the  jurisdiction  of  such  state  of    ^^  ^^  ^  ^^  ^  ^^^  tohim,  thi  anpUca- 

sr  natoonality  they  might  be.  except  sub-    ,.     ..      „,^rSrt^  h/^n  ^fflii^tw  &«  Ja. 


whatever  nationality  thev  might  be,  except 
jects  of  the  state  f^om  which  extradition  was  re* 
quired.  A  document  produced  before  a  magis- 
trate as  the  ^foreign  warrant"  of  arrest  under 
8. 10  of  the  Extradition  Act,  1870,  was  sealed  with 
the  seal  of  the  department  of  justice  at  the  Hague, 
and  purported  to  be  a  copy  of  the  record  or 
minutes  of  a  certain  order  or  decree  of  the 
criminal  court  of  justice  there,  setting  forth  the 
charges  against  the  criminal  whose  extradition 
was  sought,  and  authorizing  proceedings  against 
him  and  his  arrest : — Held^  that  the  production  of 
such  a  document  before  the  magistrate  was  a 
sufficient  compliance  with  the  tnovisions  of  s.  10 
of  the  Extradition  Act,  1870,  which  provides  that 
the  magistrate  may  oommit  the  criminal  to  prison, 
if,  inter  alia,  the  fbrei^  warrant  authorizing  his 
arrest  is  duly  authenticated. — Semble,  such  docu- 
ment must  be  regarded  as  in  the  nature  of  an 
original  for  this  purpose.  The  Queen  r.  Ganz  86 

6. Unlawful  Assembly— Meetitig  for  law- 
ful Purpose — Knowledge  that  others  wiU  com,mit  a 
Breach  of  the  Peace.]  The  appellants  assembled 
with  others  for  a  lawful  purpose,  and  with  no 
intention  of  carrying  it  out  unlawfully,  but  with 
the  knowledjce  that  their  assembly  would  be  op- 
posed, and  with  good  reason  to  suppose  that  a 
breach  of  the  peace  woidd  be  committed  by  those 
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tiun  being  supported  by  an  affidavit  that  tne  de- 
fendant kept  up  a  large  estaUishment,  and  was  to 
idl  appearance  a  man  of  means.  The  defendant 
made  an  affidavit  stating  that  he  was  an  undis- 
charged bankrupt,  had  no  money,  and  was  unable 
to  pay  the  plaintiff's  demand,  and  that  his 
wife's  property  was  settled  to  her  separate  use. 
Stephen,  J.,  inadean  order  committing  the  defiend- 
ant  for  six  weeks,  or  until  payment,  and  this  order 
was  affirmed  by  a  Divisional  Court.  The  defend- 
ant  appealed,  and  filed  a  further  affidavit  shewhig 
that  he  was  living  in  a  very  small  way,  and  that 
the  expenses  of  the  establishment  were  all  paid  by 
his  wire  out  of  her  separate  estate.  The  Court  of 
Appeal  bemg  satisfied  that  the  defendant  had  no 
means  of  payment  discharged  the  order  for  oom-^ 
inittal.— Harper  v.  Scrimgeour  (5  C.  P.  D.  866), 
and  the  observation  of  James,  L.  J^  in  EsdaHe  v. 
Visser  (13  Ch.  D.  421)  observed  upon.  Chabd  v. 
Jebvis  -  -  -  -  -  C.  A.  176 
SBSEBTIOK— Of  wife  by  husband— Settlement 
by  residence  -         -         -     66S 

See  POOB-LAW, 

S0CLE8IA8TICAL   LAW— Proceedings   against 
clerk  in  orders— Bishop  promoter  of  suit 
— ^Power  to  adjudicate       -         -     466 
See  PBOUivmOK. 
12 
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EISMEHTABT  ISDVCATIOV—Edueation  Acts, 
1870, 1876,  and  1880;  39  &^  Viet,  e.  75;  39  dr 
40  VieL  e.  79;  43  A  44  Vict.  c.  23—By4aw8— 
Non-attendance  of  Child  at  School — Luunlity  of 
Parent — "  Beaaonable  -Ercute."]  A  by-law  msuid 
under  the  Klementary  Education  Acts  provided 
that,  '*  The  parent  of  every  child  of  not  less  than 
five  nor  more  than  thirteen  years  of  age,  shall 
cause  such  child  to  attend  school,  unless  there 
be  a  reasonable  excuse  for  non-attendance. 
Beasonable  excuses. — Any  of  the  following  reasons 
shall  be  a  reasonable  excuse,  namely :  (a.)  That 
the  chUd  is  under  efficient  instruction  in  some 
other  manner ;  (6.)  That  the  child  has  been  pre- 
vented from  attending  school  by  sickness  or  an 
unavoidable  cause;  (c.)  That  there  is  no  public 
elementary  school  onen  which  the  child  can 
attend  within  two  mues.  .  .  ." — From  the  18th 
of  May  to  the  23rd  of  September,  the  respondent, 
an  ennne-driver^  caused  ids  child  to  be  sent  daily 
from  nome  in  time  to  arrive  at  school  when  it 
opened.  He  did  not  receive  any  notice  that  the 
child  had  not  duly  attended,  except  on  two  occa- 
sions. On  both  occasions  the  respondent's  wife 
corrected  the  child.  Nevertheless  it  often  failed 
to  attend  schooL  At  the  hearing  of  an  informa- 
tion, which  charged  that  the  respondent  on  and 
ever  since  the  18th  of  Ma^  had  neglected  the  by- 
law in  not  causing  his  child  to  attend  school,  the 
justices- found  that  he  had  done  all  that  could 
reasonably  be  expected  of  him  to  secure  the 
attendance  of  the  child  at  school,  and  had  reason- 
able gxpunds  for  believing,  and  did  believe,  the 
the  child  was  duly  attending  school,  and  had, 
therefore,  a  "  reasonable  excuse  **  for  not  causing 
the  child  to  attend  school : — Held^  that  there  may 
be  other  ''reasonable  excuses"  within  the  mean- 
ing of  the  by-law  besides  the  three  reasons  therein 
specified,  and  that  the  justices  were  right.  Bel- 
F£B  School  ATTE2a)ANCB  CoiufiiTEE  v.  Bailet 

[269 

8. 89  d:  40  Viet.  c.  79,  m.  8, 11,  tubs,  1 ; 

41  Viet.  e.  16,  Behed,— Attendance  Order— **FuU 
Time  Employment:*']  By  89  &  40  Vict.  c.  79, 
8. 11,  subs.  1,  if  the  parent  of  any  child  above  the 
age  of  five  years  **  who  is  under  this  Act  prohibited 
from  being  taken  into  full  time  employment," 
habitually  and  without  reasonable  excuse  neglects 
to  provide  efficient  elementairy  instruction  for  his 
child,  a  court  of  summary  jurisdiction  may  order 
that  the  child  do  attend  school: — Held^  that 
subs.  1  refers  to  s.  8,  which  applies  certain  sec- 
tions of  the  Factory  Acts  to  the  employment  and 
education  of  chil(uren,  and  that,  as  those  sections 
have  been  repealed  oy  41  Vict.  c.  16,  Sched.,. 
there  can  be  no  child  within  the  terms  of  89  &  40 
Vict.  c.  79,  s.  1 1,  subs.  1,  **  who  ia  under  this  Act 
prohibited  from  being  taken  into  full  time  em- 
ployment," and  therefore  subs.  1  has  ceased  to 
operate.    Saukdbbs  v.  Gbawfobd  -         -     612 

ZNTBT,  BIOHT  07— Grant— Validity   -       128 
See  Vbkdob  and  Pubghaseb.    2. 

SVIDENGS-^Sale  of  land— Intention  of  parties 
to  conveyance         -  -  .     506 

See  Prison. 

XXECUTOB  AND  ADXIHI8TBAT0B— Damage  to 
Estate-of  Intestate  ariiing  out  of  Injury  to  hie 
Ferton — Medical  Expentee — Lofs  of  Wages,']  The 


EXXCUTOB  AHB  ADXI]II8IBATOXr~«oii<tfiiie(f. 

Elaiotiff  sued  as  the  administratrix  of  her  late 
usband,  who,  whilst  crossing  the  defendants* 
railway  at  a  level  crossing  was,  through  the  neg- 
ligence of  the  defendants,  run  over  by  an  engine 
and  sustained  personal  injuries  which  prevented 
him  from  following  his  occupation  ond  earning 
wages,  and  caused  him  to  incur  expenses  for 
medical  attendance  and  nursing,  whereby  hia 
persomd  estate  was  diminished  in  value : — HM, 
that  the  plaintiff  could  not  sae  in  respect  of 
damage  to  the  intestate's  estate  arising,  as  above 
mentioned,  from  the  tortious  injury  to  the  intes- 
tate s  person,  and  that  the  action  was  therefore 
not  maintainable.  Pulunq  v.  Gbeat  Eastebv 
Railway  Go.  -----  110 
SXTBiDinOir- Apprehension— Person  already 

in  custody    -  -         -  -     761 

See  Gbiiiinal  Law. 
Foreign  warrant  of  arrest— Authentication 

See  Gbdonal  Law.    2.  L^ 

VZLOinr—Gompounding— Bill  of  exchange     83 

See  Bill  of  £xohakok. 
FI8HEBT — Kiver  in  part  navigable;  but  non- 
tidal]    There  can  be  no  public  right  of  fishing 
in  non-tidal  waters,  even  where  they  are  to  some 
extent  **  navigable  rivers."    Pbabcb  v.  Sooicbeb 

[162 
JTBlAJTD — Goncealment— statute  of  Limitations 

See  Limitations.  [Ml 

TBAUDS,  STATUTE  OF— 29  Car.  2,  c.  3,  f.  4— 
Bight  of  Shooting — Right  to  take  away  Game  Aol 
—Interest  in  Land.]  A  grant  of  a  right  to  shoot 
over  land  and  to  take  away  a  part  of  the  game 
killed  is  a  grant  of  an  interest  in  land  and  within 
the  Statute  of  Frauds.   Wbubeb  v.  Lee  C.  A.  S16 

OABHIBHES  OBDEB— Attachment  of  debts — 

Salary  of  secretary  -  -         -       46 

See  Attachment  of  Debts. 
OVABAHTEB — Joint  and  several  oontintting — 

Death  of  co-surety  -  -         -     783 

See  Pbincipal  and  Subxty. 

HIGHWAY— Nuisance— Flap  covering  water- 
meter  in  street — ^Liability  of  vestry  451 
See  Metbofolis  Management  Acts. 
HTT8BAND  AHD  WIPE— JIfamed  Woman — 
Liability  of  Separate  Estate  for  Debts  contracted 
before  Jtfarrioflfe— 33  A  34  VicL  c.  93,  s.  12— Prac- 
tice—Interpleader— Power  of  Court  of  Appeal — 
.Orders  I.,  r.  2,  XL.,  r.  10.]  A  married  woman 
was  sued  without  her  husband  for  debts  con- 
tracted before  her  marriage.  By  her  ante-nuptial 
settlement  it  was  aereed  that  aU  property  oonuns^ 
to  her  or  to  her  husband  in  her  right  during  the 
coverture  should  be  vested  in  two  trustees,  except 
jewels  which  were  to  be  for  her  separate  use.  The 
creditors  obtained  judgment  and  issued  execution 
against  her  separate  estate.  The  sheriff  seised 
jewels  which  belonged  to  her  before  her  marriage, 
and  an  interpleader  issue  was  ordered  between 
her  husband  and  the  execution  creditor.  The 
jury  found  that  the  jewels  belonged  to  the  hus- 
twrnd  :—Held,  by  the  Court  of  Appeal,  on  an 
application  for  a  new  trial,  that  the  jewels  be- 
longed to  the  wife  for  her  sepaxate  use,  and  that 
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HITBBAHB  AHD  WlWZ~~eonttnued. 
the  execution  creditor  was  entitled  to  seize  them ; 
— ^That  the  creditor  was  right  hi  suing  the  wife 
without  making  her  husband  a  party ; — ^Tbat  the 
Court  of  Appeal  had  power  under  Order  XL., 
rule  10,  to  order  judgment  in  the  interpleader 
issue  to  be  entered  for  the  execution  creditor 
without  directing  a  new  triaL  Williams  v.  Mbb- 
ciiB        -         -         -         -         «-     C.  A.  S87 

3.  Poat-nuptial    Contraet — Contract    by 

(he  Wife  mth  the  Hutband  in  respect  of  her  Real 
Estates  &  4  Wm,  4,  c.  74,  m.  77,  79.}  A 
married  woman  immediately  after  the  mamage, 
and  in  consideration  thereof  and  of  her  husband 
undertaking  the  management  of  lands  and  tene- 
ments of  which  she  was  seized  in  fee,  and  of  his 
paying  off  incumbrances  and  defraying  the  ex- 
pense of  managing  and  keeping  the  premises  in 
repair,  yerbally  agreed  to  convey  the  lands  and 
tenements  to  him,  and  to  settle  them  upon  him 
absolutely,  and  to  do  all  such  acts  as  might  be 
legally  necessary  for  effectuating  such  convey- 
ance and  settlement  The  husband  performed 
his  part  of  the  agreement,  but  the  wife  died  with- 
out having  executed  or  acknowledged  a  deed : — 
JTieM,  that  this  contract  could  not  be  set  up  as  an 
equitable  defence  to  a  claim  by  her  heir-at-law  to 
recover  the  land.  Williams  «.  Walkxb  -  676 
*«  Desertion"     -         ...     582 

See  PooB  Law. 
Married  woman  suing  separately—- Security 

for  costs       -         -         -         •       5S 

Seie  Pbactick.    9. 


ILLBGALITT — ^Unregistered  association  of  more 
than  twenty  members  -  -  285 
Bee  GoHPAVT.    2. 

IHQVX8T--Refnsal  to  hold  -         *         -     689 

Set  COBOKEB. 

IH8I7EAVGE,  MABIHE— Policy— Coiu<nic<ftoii— 
PeriU  intured — Barratry — Warrantff  **/retf  /rem 
Chpture  and  Seizure  " —  Whether  Barratry  catuing 
Capture  toithin  Warranty,']  In  a  time  policy  of 
marine  insurance  the  orainary  perils  insured 
against  (including  **  barratry  of  tne  master  "^  were 
enumerated,  and  the  subject-matter  of  the  insur- 
ance was  warranted  ''free  from  capture  and 
seizure."  During  the  continuance  of  the  policy 
in  consequence  of  the  barratrous  act  of  the  master, 
the  ship  was  seized  and  detained  for  smuggling. 
In  an  action  on  the  policv  to  recover  expenses 
incurred  by  the  owner  in  obtaining  the  release  of 
the  ship : — Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  the  underwriter 
was  not  liable,  as  the  warranty  applied  to  cap- 
ture or  seizure  from  whatever  oause^  and  there- 
fore to  seizure  which  was  the  result  of  barratry. 
Ck>BTf;.BnBB  -         -         -       C.  A.  468 

8.  '—^  Inwrahh  Iniereet — Goodi  in  which 
Property  not  patted  to  AMtwred — Non-appropricL- 
tion  of  Specifie  Ooode  to  Contract,']  The  plamtiff 
had  effected  a  " floating"  policv  of  marine  insur- 
ance on  **  goods,"  upon  which  he  sued  an  under- 
writer under  the  following  circumstances: — 'By 
contract  of  the  7th  of  January,  D.  k  Go.,  sugar 
merchants  in  London,  agreed  to  sell  to  B.  ft  Oa 
200  tons  of  sugar  of  a  certain  description  to  be 


mSTJSAKOS,  KABIKE— «onh'iitte(f. 
shipped  from  Hamburgh  to  Bristol  at  the  price  of 
1{.  Is.  9(i.  per  cwt  net  f.  o.  b.  at  Hamburgh; 
payment  to  he  by  cash,  in  London,  in  exchange 
tor  bill  of  lading.  By  contract  of  the  12th  of 
January,  D.  &  Go.  agreed  to  sell  a  similar  quantity 
of  sugar  to  the  plaintiff  upon  the  same  terms.  B. 
&  Go.  entered  into  the  contract  of  the  7th  of 
January  in  order  to  enable  themselves  to  execute 
a  contract  previously  made  by  them  with  the 
plaintiff  for  the  sale  of  the  same  quantity  of  sugar. 
Until  after  the  loss  hereinafter  mentioned  D.  &  Go. 
were  not  aware  of  B.  &  Go.'s  contract  with  the 
plaintiff,  nor  was  the  pluntiff  aware  that  D.  &  Go. 
were  the  shippers  of  the  200  tons  contracted  to  be 
sold  to  him  by  B.  &  Go.  The  requirements  of  the 
Statute  of  Frauds  has  been  complied  with  in  the 
case  of  tlie  above-mentioned  contracts  of  the  7th 
and  12th  of  January,  but  not  in  tibe  case  of  the 
contract  between  B.  &  Go.  and  the  plaintiff,  there 
bein^  no  sufficient  memorandum  of  that  contract 
within  the  statute. — ^D.  ft  Go.  advised  their  for- 
warding agents  at  Hambureh  that  they  had  sold 
400  tons  of  sugar  for  Bristol,  and  in  pursuance  of 
such  advice,  8900  bc^s  of  sugar  were  shipped  at 
Hamburgh,  consigned  to  **  order,  Bristol/'  dv  such 
agents  who  forwuded  the  bills  of  lading  for  the 
sugar  indorsed  in  blank  to  bankers  in  London 
with  instructions  to  deliver  them  to  D.  ft  Go. 
against  payment  of  amounts  advanced  in  respect 
of  the  paioe  of  the  sugar  paid  to  the  manufacturer 
in  Gennany.  The  sugar  so  shipped  was  of  the 
description  specified  by  the  above-mentioned  con- 
tracts, but  was  insufficient  in  quantity  bv  lOO 
bags  to  satisfy  the  two  contracts  of  Uie  7th  and 
12th  of  January. — No  appropriation  of  specific 
bags  to  each  of  the  two  contracts  respectively  was 
made  by  D.  ft  Go.  or  their  agents  at  the  time  of 
shipment  The  ship  on  which  such  i^ipment  was 
made  was  lost  with  her  cargo  on  tha  voyage. 
Before  the  news  of  the  loss  reached  them,  D.  ft  Ga 
took  up  the  bills  of  lading  in  due  course,  and  they 
then  apportioned  the  bags  of  sugar  shipped  be- 
tween the  contracts  of  the  7th  and  12th  of  January, 
appropriating  certain  specific  bags  to  the  number 
Gi  2000  to  the  former  and  the  remainder  to  the 
latter,  and  made  out  separate  invoices  in  respect 
of  each  contract  to  B.  ft  Go.  and  the  plaintiff  re- 
spectively, setting  out  the  marks  and  numbers  of 
the  bags.  The  invoices  were  then  posted  by 
D.  ft  Go.  to  B.  ft  Go.  and  the  plaintiff  respectively, 
but  before  they  were  so  posted  the  news  of  the 
loss  of  the  ship  had  reached  D.  ft  Go.  and  the 
plaintiff.  The  plaintiff  on  learning  of  the  loss, 
anticipating  that  sugar  destined  for  him  might 
have  been  shipped  on  board  the  ship,  although 
without  spedflc  advice  of  any  such  shipment, 
declared  on  the  ship  in  respect  of  200  tons  of  sugar 
under  the  floating  policy  before-mentioned.  The 
plaintiff  and  B.  ft  Go.  subsequently,  on  receipt  of 
the  invoices,  respectively  paid  the  contract  price 
of  and  obtained  the  bills  of  lading  for  the  sugan 
specified  in  their  respective  invoices.  B.  ft  Go. 
then  forwarded  the  invoice  received  by  them  to 
the  plaintifl^  who  thereupon  paid  them  for  the 
sugar  included  in  that  invoice  and  received  the 
hiUs  of  lading  in  respect  thereof.  The  plaintiff 
then  furiher  declared  under  the  floating  policy  in 
respect  of  this  last-mentioned  sugar : — fl«M,  in  an 
action  ou  the  policy,  that  the  plsintiff  had  no  in- 
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STixable  interest  in  any  of  the  sugar  shipped  as 
aforesaid,  inasmuch  as  there  had  not  be^n  prior 
to  the  loss  any  appropriation  of  specific  sugar  to 
the  respectire  contracts  of  the  7th  and  12th  of 
January : — Hdd,  also,  that  although  the  plaintiff 
had  no  insurable  interest  in  the  sugnr,  he  had  an 
interest  in  ''  profits,'*  but  that  this  was  not  covered 
by  a  policy  on  ^  goods."    Stock  v,  Ikgub     -  708 

8. Partial  Lou — Insurance  on  Ship — In- 
jury 6y  Perils  Insured  against — Owner  selling 
instead  of  repairing — Mode  of  estimating  Liability 
of  Underwriters,^  Where  a  ship  that  is  insured 
is  injured  by  perils  insured  against,  and  the  owner 
instead  of  lepairiDg,  sells  her  during  the  continu- 
ance of  the  nsk,  the  loss  to  be  made  good  by  the 
underwriters  depends  on  the  depreciation  in  the 
value  of  the  ship  and  not  on  the  amount  that  it 
would  have  cost  to  repair  her  with  an  allowance 
in  resnect  of  new  materials  for  old. — The  estimated 
cost  or  repairs,  though  rejected  as  a  direct  measure 
of  loss,  might  be  Uie  measure  of  the  difference 
between  the  ship*s  sound  and  damaged  values,  if 
no  other  means  can  be  found  for  arriving  at  the 
loss  really  sustained. — ^The  depreciation  in  value 
is  to  be  ascertained  by  taking  the  value  of  the  ship, 
if  sound,  at  the  port  of  distress,  and  her  value 
there  in  her  damaged  condition.  To  ascertain  the 
liability  of  the  insurers,  the  proportion  so  arrived 
at  should  be  applied  to  the  real  value  of  the  ship 
at  the  commencement  of  the  risk,  if  the  policy  be 
open,  or  to  the  agreed  value  if  the  policy  be 
valued :— So  held,  by  Lindley,  J.,  aflarmed  (except 
as  to  the  mode  of  ascertaining  the  depreciation  in 
•  value")  on  appeal  by  the  majority  of  the  Court ; 
Jessef,  M.B.,  and  Cotton,  L.J. ;  Brett,  L.J.,  dis- 
senting.— flcW,  by  Brett,  L.J.,  that  the  matter 
against  which  the  owner  was  indemnified  was  the 
cost  of  repairs  and  not  any  diminution  in  the  sale- 
able value  of  the  ship,  and  that  therefore  loss  or 
gain  by  the  sale  of  tlie  ship  was  outside  the  con- 
tract of  insurance  and  was  not  a  matter  to  be  con- 
sidered between  the  assured  and  the  underwriter 
in  adjusting  either  a  total  or  a  partial  loss  on  ship. 
PmcAH  V.  Univebsal  Mabine  Inbubanoe  Coh- 
PAirr     -         -         -         -         -       G.  A.  198 

4. Policy  and  By-laufSy  construction  of — 

(instructive  total  Loss — Insurance  confined  to 
**  Absolute  Damage  caused  hy  the  Perils  insured 
against.^*']  A  policy  of  marine  insurance  effected 
by  the  plaintiff  with  the  defendants,  a  mutual 
insurance  company,  incorporated  certain  by-laws 
of  the  company  indorsea  thereon.  The  policy 
(inter  alia)  expressed  it  to  be  thereby  declared 
that  the  acts  of  the  assurer  or  assured  in  recover- 
ing^ saving,  or  preserving  the  property  insured 
should  not  be  considered  a  waiver  or  acceptance  of 
abandonment  One  of  the  bjr-laws  provided  that 
in  the  event  of  any  ship  being  stranded  or  da- 
maged, and  not  taken  into  a  place  of  safety,  it 
should  be  lawful  for  the  directors  of  the  company 
to  use  every  possible  means  in  their  power  to 
procure  the  safety  of  the  ship^  the  owner  bearing 
nis  proportion  of  the  expense  incurred ;  and  that 
no  acts  of  the  company  or  its  agents  under  or  in 
pursuance  of  the  power  thereby  reserved  to  the 
company  should  be  deemed,  or  taken  to  be,  an 
acceptance  or  recognition  of  any  abandonment,  of 
whicn  the  assured  might  have  given  notice  to  such 
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company,  and  the  company  under  any  caicum- 
stances  should  only  pay  for  the  absolate  damage 
caused  by  the  perils  msured  against,  which  was  in 
no  case  to  exceed  the  sum  insured.  The  platnfciff^s 
vessel  was,  while  the  policy  was  in  force,  damaged 
by  perils  of  the  sea  to  such  an  extent  that  the  cost 
of  renairing  would  have  amounted  to  more  than 
the  ship  would  have  been  worth  when  repaired. 
The  plaintiff  within  a  reasonable  time  gave  notice 
of  abandonment :— JTeld,  that  a  constructive  total 
loss  was  covered  by  the  policy  and  by  the  by-laws, 
and  that  the  plaintiff  could  maintain  an  action. 
FoBWOOD  V,  NoBTH  Walbi  Ixsubance  Co. 

[G.A.733 
—  Principal  and  agent — ^Undisclosed  principal 
—Set-off      -  -  -         -     680 

See  Pbincifal  and  Agent.    3. 
nrCEBXST-— Justice  of  peace— Disqualification — 
Local  Qovemment  Acts    -  -     8M 

See  Local  Govbbnmext  Acts.    2. 
IHTESPLSABEB — Appeal  from  order  on  inter- 
pleader sunmions    -  -  -       65 
See  Pbactice.    7. 

Power  to  enter  judgment  without  ordering 

new  trial      -  -  -  -     887 

See  HusBAm)  and  Wife. 

TUJH3XKST,  ACnOK  UPOK— Partnership — Pro- 
ceeding against  members  of  firm  866 
See  Pbactigb.    8. 

JUBTIOE — ^Assize  court — ^Income  tax  -     17 

^Bevenue. 

JVBTICfE  OF  PEACE — ^Member  of  sanitary  com- 
mittee—Disqualifioation — ^Local  €r(Dvem- 
mentActs    -  -         -  -     8M 

See  Local  GovEBmiENT  Acts.    2. 

LAHi)LOBlf  AKB  TSlfAHT  —  Assignment  of 
Yearly  Tenancy  —  Assignment  of  Beversian  — 
Action  by  Assignee  of  Bcversion  ctgainst  original 
Tenant^Privity—4  Anne,  c  16,  s.  9—8  <t  9  Viri. 
c.  106,  s.  6].  S.  made  a  parol  demise  of  a  tene- 
ment to  M.  from  year  to  year  at  a  rent  M.  by 
deed  assigned  all  his  estate^  interest,  and  term  in 
the  tenement  to  a  third  party,  but  S.  refused  to 
accept  the  third  party  as  nis  tenant.  Afterwards 
S.  assigned  his  reversion  to  the  plaintiff,  vrho 
never  accepted  the  third  party  as  their  tenant,  and 
brought  an  action  against  M.  for  rent  in  arrear : — 
Heldj  affirming  the  judgment  of  the  Qneen's 
Bench  Division,  that  as  no  estate  remained  in  M. 
after  his  assignment  of  his  vearly  tenancy,  the 
Statute  4  Anne,  o.  16,  s.  9,  did  not  apply;  that 
there  was  no  privity  of  estate  or  of  oontraet  bc*> 
tween  the  plaintiffs  and  M.,  and  therefore  the 
action  could  not  be  maintained.  Allcxkk  r. 
MooBBOUBE     -  -  •         -        C.  A.  866 

8.  Covenant  to  pay  Sates — Paving  Rate 

— **  Bales  charged  upon  the  Premises  or  on  the 
Occupier  in  respect  tltereof** — Metropolis  Managt- 
ment  AcU—lS  &  19  VicL  e.  120,  s,  105—25  <&  26 
Viet.  e.  102,  s.  9&—Pmetioe^Appeal^Speeial 
Case — Appeal  by  Party  not  appearing  at  hearing.'} 
The  lessee  of  a  house  in  a  new  street  within  the 
metropolitan  district  for  seven,  fourteen,  or  twenty- 
one  years,  covenanted  with  his  lessor  to  pay  sdl 
rates  and   assessments   taied,   rated,  charged* 
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assessed,  or  imposed  npon  the  demised  premiwe, 
or  upon  or  payable  by,  the  occupier  or  tenaut  in 
Tespect  thereof: — HM^  that  the  proportion  of  the 
•expense  of  paving  the  new  street  assessed  npon 
the  demised  house  under  25  &  26  Vict  c.  102, 
8.  96,  was  not  a  rate  payable  by  the  tenant  under 
this  covenant. — Whether  a  party  to  a  special  case 
who  does  not  appear  at  the  hearing  Wore  the 
Divisional  Ck)urt  can  appeal  from  the  judgment, 
.^rusre.  Allxtx  v.  Dickenson  -  -  638 
8.  — ^  Covenant  in  Lease  againai  carrying  on 
Offensive  Trade — Extra  Bent  reserved  in  ease  of 
breach  of  such  Covenant  —  For/eUure.']  The 
defendants  were  assignees  of  the  lease  of  certain 
premises  which  had  been  demised  by  the  plaintiffs 
n>r  a  term  of  years,  .the  reddendum  being  as 
follows :  "  yielding  and  paying  a  yearly  rent  of 
SOI.  by  eaual  quarterly  payments  *'  on  the  usual 
•quarter  aays,  *'  and  a  like  yearly  rent  of  251.  by 
like  equal  payments  in  case  any  of  the  trades, 
occupations,  or  things  hereinafter  covenanted  not 
to  be  carried  on  or  done  upon  the  said  premises 
shall  be  carried  on  or  done. — The  leasees,  among 
other  usual  covenants,  covenanted  not  to  carry  on 
upon  the  premises  certahi  specified  trades  or 
businesses,  nor  any  offensive,  noisome,  or  noisy 
trade  or  business  whatsoever,  nor  do  nor  suffer  to 
be  done  anything  which  might  be  or  grow  to  the 
damage  or  annoyance  of  the  letsors.  The  lease 
eontained  a  condition  of  .re-entry  if  the  said  yearly 
rent  of  30{.  or  the  said  farther  rent  of  252.,  in  case 
the  same  should  become  pavable,  were  in  arrear, 
or  if  and  whenever  there  should  be  a  breach  of 
«ny  of  the  covenants  thereinbefore  contained  on 
the  part  of  the  lessees. — The  defendants  having 
•earned  on  upon  the  demised  premises  a  business 
within  the  terms  of  the  above-mentioned  covenant, 
the  plaintiffs  sued  to  recover  the  premises  upon  a 
forfeiture  of  the  lease :  —  Hetd,  affirming  the 
decision  of  the  Queen's  Ilenoh  Division,  tliat  the 
lease  could  not  be  construed  as  meaning  that  the 
defendants  were  entitled  to  carry  on  the  business 
in  question  upon  payment  of  the  additional  rent 
mentioned  in  the  reddendum,  and  that  the 
plaintiffs  were  entitled  to  re-enter  under  the  con- 
dition for  xe-entry  should  ttiey  choose  to  exercise 
that  option,  instead  of  requiring  the  payment  of 
the  aaditional  rent     Weston  v.  BIanagkhs  of 
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4.  Belief  against  Forfeiture — Conveyanc- 
ing and  Law  of  PropeHy  Act,  1881  (44  &  45  Vict, 
«.  41),  «.  14— Aiidin^  Proceedings— Order  L  VIIL 
r.  5— Power  of  Court  of  Appeal.']  A  landlord 
brought  an  action  to  recover  the  demised  property 
under  a  proviso  of  xe-entry  for  breach  of  a 
covenant  to  insure.  The  defendant  claimed 
jreliaf  under  statute  22  &  28  Viet  c  35,  s.  4.  The 
l^ahitiff  obtained  judgment  oo  the  4th  of  July, 
1881.  On  the  4lh  of  August  the  defendant 
Appealed.  A  stay  of  prooeedinpiB  was  granted  and 
oonUnoed,  so  that  the  plaintiff  never  obtained 
poasession.  On  the  1st  of  January,  1882,  the 
Conveyancixig  and  Law  of  Property  Act,  1881 
<44  k  45  Viet  c  41),  came  into  operation,  after 
which  the  appeal  came  on  to  be  heard: — HeUi^ 
that  the  Oonveyancing  and  Law  of  Property  Act, 
1881,  s.  14,  SUM  2,  is  not  confined  to  breaches 
taking  place  after  the  Act  came  into  operation. 
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but  extends  also  to  breaches  eommitted  before  the 
Act,  and  to  proi'eedings  pending  when  the  Act 
oame  into  operation,  and  that  as  the  landlord  had 
not  obtaioed  possession,  but  the  action  was  still  • 
pending,  there  was  jiuisdiotion  to  grant  relief  to 
the  tenant  under  that  sub-section : — HeUU  also, 
that  assuming  the  judgment  of  the  Court  below 
to  have  been  correct  according  to  the  biw  as  it 
then  stood,  the  Court  of  Appeal  could  grant  to 
the  tenant  the  relief  to  which  he  was  entitled 
acoording  to  the  law  as  it  stood  at  the  hearing  of 
the  appeal,  since  the  general  orders  providu  that 
appeals  shall  be  by  way  of  re-hearing,  and  give 
power  to  the  Court  of  Appeal  not  merely  to  make 
any  order  which  ought  to  have  been  made  by  the 
Court  below,  but  to  make  such  further  or  other 
order  as  the  case  may  require.  Qciltku  9. 
Mafleson        -         .  -  .       C.  A.  672 

6. FurnitSied  House — Agreement  to  deliver 

up  House  and  Furniture  and  pay  Sum  for  Damage 
to  he  cwceriained  by  Vaiu€rs--Condition  Prece- 
dent,] Where  by  a  written  agreement  a  tenant  of 
a  furnished  house  agrees  at  the  expiration  ut'  the 
tenancy  to  deliver  up  possession  of  the  honse  and 
the  furniture  in  good  order,  and  in  the  event  of 
loss,  diimage,  or  breakage,  to  make  good  or  pay 
for  the  same,  the  amount  of  such  payment  if  dis- 
puted to  be  settled  by  two  valuers,  the  settlement 
of  the  amount  of  the  payment  by  the  valuers  is  a 
condition  precedent  to  the  right  of  the  landlord 
to  bring  an  action  in  respect  of  the  dilapidations. 
Babbagb  c.  Coulbubn  ...     885 

6.  Lodgers'  Goods  Proteetion  Act,  1871 

(34  d^  85  Ftet  c  79>-"  Lodger^]     If  the  land- 
lord, reserving  a  room  in  a  house,  lets  the  rest  of 
it  to  a  person,  but  retains   such  control  and 
dominion  over  it  as  is  usually  retained  by  masters 
of  houses  let  in  lodgings,  the  relation  of  landlord 
and  **  lodger '*  may  exist   between  the  parties 
within  the  meaning  of  tiie  Lodgers'  Goods  Pro- 
tection Act,  1871  (8(  &  35  Vict  c  79),  although 
the  lodger  has  tiie  right  of  exdusivelv  occupying 
the  greater  pert  of  the  premises,  and  has  separate 
and  uncontrolled  power  of  ingress  and  egress,  and 
neither  the  landlord  nor  his  agent  sleeps  or  resides 
in  the  house,  and  the  lodger  acts  as  caretaker  of 
!  the  part  reserved. — ^The  existence  of  the  relation- 
I  ship  of  landlord  and  lodger  is  a  question  of  fact. 
;  Ness  r.  Stephenson  -         -         -         -     246 
]3ankruptcy — Disclaimer  by  trustee  of  as- 
signee of  lessee — ^Liability  of  bankrupt's 
I  surety  -  -  -  -     281 
See  Bankbuftct.    2. 

Bankruptcy — ^Lease — ^Period  of  vesting  in 

trustee         -  -  -  -     478 

See  Bamkbuftct.    3. 

Obligation  to  fence  roof  -         -       80 

See  Nbqligenci.  2. 
LAKBS  CLAtTBSS  ACTS,  1845, 1889  (8  VicL  c.  18, 
M.  34,  86 ;  82  <i^  33  Vict.  e.  ISy-Settlement  of 
Purcfuue-maney  by  Arbitration — Costs  of  Arbitral 
tion — Payment  due  before  Conveyance.']  Where 
the  amount  of  compensation  payable  to  the  owner 
of  lands  taken  under  the  Lands  Clauses  Acts, 
1845  and  1869,  is  settled  by  arbitration,  and  tho 
amount  and  the  costs  of  the  arbitration  are 
awarded  to  the  owner,  the  taxed  costs  of  the  arbi- 
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stated  a  caae  for  the  opinion  of  this  Court : — Hdd, 
that  it  was  not  competent  to  them  to  do  so,  the 
IjocaL  Government  Board  being  by  a.  98  consti- 
tuted the  tribunal  whose  decision  on  the  matter 
was  to  be  final  and  binding,  and  this  not  being 
a  submission  to  arbitration  within  s.  5  of  the 
-Common  Law  Procedure  Act,  1854.  Bexley 
Local  Board  v.  West  Kent  Sewebaqe  Board 

[618 

ABBHEATIOK,  BERBEKGE  TO— Stay  of  pro- 

oeedings       -  -         -  -     188 

See  Practice.    18. 
ASSEMBLY,  UHLAW7UL— Meeting  for  lawful 

purpose        -  -  -  -     808 

See  Crdiikal  Law.    3. 
ATTACHHENT  01*  DEBTS—  Garnishee  Order — 
Wages  Attadiment  Abolition  Act,  1870  (33  <£  84 
Vict.  c.  30),  «.  1— Salary  of  Secretary  aiiaehahle.} 
The  siduy  of  a  secretary  to  a  company  amounting 
to  2001.  a  year  is  not  "wages"  of  a  "servant" 
within  the  Wages  Attachment  Abolition   Act 
(33  &  34  Vict.  c.  30)  and  is  therefore  not  exempted 
from  attachment  by  that  Act    Gk>RDON  v.  Jen- 
nings   ------       46 

ATTACHMENT— Notice  of  motion  -  -     886 

See  PHAonoB.    2. 
ATTE8TATI0K — Bill  of  sale — ^Affidavit  for  veri- 
fying attestation     -  -  -     189 

See  Bill  of  Sale.    2. 
Bill  of  sal&~  Solicitor  of  grantee        -     187 

See  Bill  of  Sale.    1. 

BAHK  OF  ENGIAin) — Action  on  Note — Erasure 
of  Number— Material  Alteration,']  In  an  action 
against  the  Bank  of  England  for  the  non-payment 
of  notes  payable  to  bearer  which  had  been  regu- 
larly issued  by  the  bank,  it  appeared  that  the 
notes  had  been  bon&  fide  purchased  by  the  plain- 
tiff for  Talue,  but  that  before  the  plaintiff  took 
them  the  notes  had  been  altered  by  erasing  the 
numbers  upon  them  and  substituting  others, 
with  the  object  of  preventing  the  notes  from 
being  traced,  as  payment  had  been  stopped  and 
a  notice  issued  specifying  their  numbers : — Held, 
reversing  the  decision  of  Lord  CJoleridge,  C.J., 
that,  almough  thd  alteration  did  not  vary  the 
contract,  it  was  material  in  the  sense  of  altering 
the  notes  in  an  essential  part,  and  that  therefore 
the  notes  were  vitiated,  so  that  the  plaintiff  could 
not  recover  in  his  action  on  them  against  the 
bank.  Suffell  v.  Bank  of  England  C.  A.  666 
BAEE — Sale  of  bank  shares — Custom  of  Stock 

Exchange— Negligence  of  broker      646 

See  Neqliqenoe. 
BANEBTJFTCY— ^afiftrtipeey  Act,  1869  (82  dc  88 
VicL  c.  71),  $.  87 — Execution  levied  for  a  Sum,  xcith 
Po8se$non  Money,  above  501— Seduced  by  payment 
<m  account— Banieruptey— Payment  of  Bcuance  by 
Trustee."]  After  seizure  und^  a  fi.  fa.  for  a  sum 
which  was  increased  by  possession  money  to  an 
amount  above  502.,  payments  cm  account  were 
made  by  the  execution  debtor,  reducing  the 
amount  below  50{^  The  execution  creditor  Knew 
and  approved  of  such  payments,  and  authorized 
the  sheriff  to  give  the  execution  debtor  further 
time  to  pay  tbe  balance,  so  that  a  sale  might  be 
avoided.— Proceedings  in  bankruptcy  haying  been 
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taken  against  the  execution  debtor,  his  trustee 
paid  the  balance  to  the  sheriff,  who  gave  posses- 
sion of  the  goods  to  the  trustee : — Held,  that  the 
execution  creditor  was  entitled  to  tiie  balance,  as 
the  proceeds  of  an  execution  for  a  sum  not  exceed- 
ing 602.    MosTYN  V.  Stock  -         -         -     482 

2.  Landlord  and  Tenant — Disclaimer  of 

Lease  by  Trustee  of  Assignee — Liability  of  Lessee 
for  Bent— Liability  of  iankrupfs  Surety.]  The 
plaintiff  being  lessee  of  a  farm  for  a  term  of  years 
assigned  the  lease  to  P.,  taking  the  oovenant  of 
the  defendant  as  surety  for  the  due  payment  oi 
the  rent  to  the  lessor  for  the  residue  of  the  term. 
During  the  continuance  of  the  term  P.  became 
bankrupt,  and  his  trustee  having  obtained  the 
requisite  leave  of  the  Ck>urt  disclaimed  aU  interest 
in  the  lease.  Subeequently  the  lessor  demanded 
from  the  plaintiff  the  half  year's  rent  accruing 
after  the  bankruptcy.  The  plaintiff  paid  the  rent 
and  brought  an  action  to  recover  the  amount 
from  the  defendant  under  his  oovenant  Neither 
the  plaintiff  nor  the  defendant  had  entered  upon 
or  token  possession  of  the  farm : — Held,  b]r  Bianisty 
and  Watkin  Williams,  JJ.,  that  the  plaintiff  was 
entitled  to  recover.  By  Manisty,  J.,  on  the  ground 
that  the  disclaimer  operated  only  as  a  surrender 
so  far  as  was  necessary  to  relieve  the  bankrupt, 
his  estote,  and  the  trustee  ftom  liabilify  without 
otherwise  affecting  third  parties,  and  that  the 
plaintiff  as  lessee  remained  liable  for  the  rent  and 
nad  his  remedy  over  against  the  defendant  as  the 
bankrupt's  surety.  By  Watkin  Williams,  J., 
solely  on  the  auUiority  of  East  and  West  India 
Dock  Co.  V.  Hill  (W.  N.  AprU  29, 1882).  Haedino 
V.  Preece        -         ...  -     281 

8.  Liquidation  —  Leasehold    vested    in 

Trustee  on  Appointment — 2>t«e2atmer — EUetion 
by  Trustee  to  take  Lease — Bankruptcy  Act,  1869 
(82  d:  88  VicL  c  71),  ss.  17,  28, 24,  88,  subs.  6,  89, 
90, 125.JI  The  leasehold  estate  of  a  bankrupt  or 
debtor  liquidating  his  affairs  by  arrangement  vests 
absolutely  in  the  trustee  upon  his  appointment, 
and  he  has  no  right  of  election  to  accept  or  decline 
the  leases,  his  only  remedy  being  by  disclaims ; 
and  if  he  neglects  or  is  unable  to  disclaim,  he 
becomes  personally  liable  in  respect  of  the  cove- 
nants contained  in  the  leases  as  from  the  date  of 
his  appointment:  but  he  is  not  liable  for  any 
breach  of  covenant  happening  before  his  appoint- 
ment— ^The  plaintiff  demised  to  M.  a  wmirf  for 
twenty-one  years :  the  lease  contained  covenants 
for  rent  and  repairs  by  the  lessee.  M.  deposited 
the  lease  with  S.  as  security  for  a  debt  M.  filed 
a  petition  for  liquidation  on  tiie  8th  of  December, 

1880,  and  the  defendant  was  appointed  trustee  on 
the  Srd  of  Januaiy,  1881.  The  defendant  never 
took  possession  of  the  wharf;  but  he  negotiated 
with  S.'for  the  assignment  of  the  lease  to  him: 
the  negotiations  proved  abortive.  The  plaintiff 
served  the  defendant  with  a  notice  requiring  him 
to  disclaim ;  but  the  defendant  failed  to  do  this. 
The  plaintiff  then  brought  the  present  action  to 
recover  two  quarter's  rent,  due  respectivelvon  the 
25th  of  December,  1880,  and  on  the  25th  of  March, 

1881,  and  damages  for  breach  of  the  oovenant  to 
repair : — Held,  Uiat  the  plaintiff  could  not  reoover 
from  the  defendant  the  quarter's  rent  fidling  due 
on  the  25th  of  Deoemb^,  1880,  beoauae  the  de- 
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fendant  was  not  appointed  trustee  until  the  3rd 
of  January,  1881;  but  that  the  defendant  waa 
personally  liable  for  the  quarterns  rent  due  on  the 
25th  of  March,  1881,  and  for  breach  of  the  coven- 
ant to  repair,  on  the  grounds,  first,  that  by  virtue 
of  his  appointment  as  trustee  all  the  property  of 
the  liquidating  debtor  vested  in  him  without  any 
election  on  his  part ;  and,  secondly,  if  an  election 
on  his  part  was  necessary,  he  had,  by  his  conduct, 
elected  to  accept  the  lease.   Tittebton  v.  Cooper 

[C.  A.  478 

4, Bankruptcy  Act,  1869  (32  &  33  Vict, 

c.  71),  «.  31,  39,  49— &^o/— «  Mutual  DealingB'* 
—  UnliquidcUea  Damagea  —  Fraudulent  Repre- 
terUation  on  Sale  of  a  Chattel.']  A  claim  for  un- 
liquidated damages  for  a  fraudulent  representa- 
tion made  by  a  bankrupt  on  the  sale  of  a  chattel 
is  within  the  mutual  credit  clause  (s.  39)  of  the 
Bankruptcy  Act,  1869,  and  consequently  may  be 
set  off  in  an  action  brought  by  the  trustee  for  the 
unpaid  price,— such  fraudulent  representation  not 
being  a  mere  personal  tort,  but  a  breach  of  the 
obli^tion  arising  out  of  the  contract  of  sale. 
Jack  v.  Kippino        -         -         -         -     113 

5.  —  Principal  and  Agent — Property,  pasS' 
ing  of,  in  Good$  Imtght  by  Agent — Trustee — Truet 
Funds  misapplied,  fdUowing  Proceeds  of — Moneys 
hdd  in  a  Ftauciary  Character — Advances  for  par- 
ticular Purpose  misappropriated — False  Bepre- 
sentation — Estoppel — Trukee  in  Bankruptcy  takes 
Property  subject  to  same  Bights  and  Equities  as 
Bankrupt — Meputed  Ovonership.  The  defendants 
were  brewers  and  employed  F.  as  their  *'  malting 
agent"  The  regular  course  of  business  between 
the  defendants  and  F.  was  as  follows : — F.  occu- 
pied the  malting  premises,  and  took  out  the  neces- 
sary licenses.  It  was  his  duty  to  buy  barley  in 
his  own  name  as  principal  for  cash,  to  send  in  to 
the  defendants  certain  periodical  accounts  of  the 
barley  so  bought  from  time  to  time,  and  the  prices 
of  the  same,  to  submit  samples  to  the  defenoants, 
and  if  the  barley  was  approved  of  them  to  malt  it 
and  deliver  the  malt  to  the  defendants,  receiving 
a  commission  upon  the  q>uantity  of  barley  steepea. 
The  quantity  of  malt  required  by  large  brewers 
being  very  great,  the  brewers,  and  not  the  malt- 
ing agents,  provide  the  capital  for  the  purchase  of 
the  Mrley.  In  the  present  case  the  defendants 
kept  accounts  at  certain  provincial  banks,  upon 
which  F.  was  empowered  to  draw,  and  from  time 
to  time  the  defendants  paid  in  lump  sums  to  the 
credit  of  those  accounts,  in  accordance  with  current 
requirements,  as  shewn  by  the  accounts  sent  in  by 
F.  of  barley  purchased,  but  these  sums  were  not 
intended  to,  nor  did  they,  represent  any  payments 
for  any  speciflo  barley.  F.  s  business  was  to  act 
as  malting  agent  for  the  defendants  exclusively. 
The  defendants  paid  the  duty  as  the  same  became 
payable  upon  the  malt  in  F.'s  premises.  F.  had 
mtudulently  departed  from  the  regular  course  of 
business.  Instead  of  buying  barley  for  cash  and 
applying  the  balances  at  the  provincial  banks  in 
payment  for  the  same,  he  haa  been  in  the  habit 
of  sending  in  to  the  defendants  fictitious  accounts 
of  barley  purchased,  misapplying  the  suuu  paid 
in  for  his  own  purposes,  and  providing  the  malt 
needed  for  the  defendants'  purposes  by  purchas- 
ing barley  or  ready-made  molt  upon  credit    He 
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likewise  from  time  to  time  sold  barley  which  had 
been  brought  on  to  the  maltings  to  raise  monev 
for  his  own  purposes.  The  defendants  believed, 
in  consequence  of  the  fictitious  accounts  and  other 
false  representations  of  F.,  that  barley  was  firom 
time  to  time  purchased  for  cash,  in  accordance 
with  the  regular  course  of  business,  and  on  the 
faith  thereof  continued  to  pay  sums  of  money  into 
the  banks  for  the  purpose  of  paying  for  such 
barley,  which  they  believed  were  so  applied.  F. 
subsequently  absconded,  leaving  upon  his  premises 
barley  to  the  value  of  about  22,0002.,  and  malt  to 
the  value  of  about  35,0002.  upon  part  of  which 
duty  had  been  paid  by  the  defendants.  The  value 
of  such  malt  and  barley  was  less  than  the  amount 
drawn  from  the  banks  and  misappropriated  by  F. 
He  absconded  and  thereby  committed  an  act  of 
bankruptcy.  Between  the  time  of  F.'s  abscond- 
ing ana  the  time  when  he  was  adiudged  a  bank- 
rupt, the  defendants  seized  the  bartey  and  the 
malt  left  on  his  premises.  The  plaintiff,  trustee 
in  F.'s  bankruptcy,  sued  the  defendants  for  the 
value  of  the  same  i—Hdd,  affirming  the  judgment 
of  the  Queen's  Bench  Division,  that  the  plaintiff 
could  not  recover,  on  the  ground  that  the  relation 
between  the  defendants  and  F.  was  that  of 
principals  and  agent  and  that  the  property  in 
the  biffley  and  the  malt  had  vested  in  the  defend- 
ants, and  that  the  barley  and  the  malt  were  not 
in  the  order  and  disposition  of  F.  as  the  reputed 
owner  thereof  it  being  notorious  that  **  malting 
agents  "  are  in  many  instances  not  the  owners  of 
the  barley  and  malt  on  their  malting  premises; 
and  also  on  the  farther  ground  that  the  monies 
advanced  bv  the  defendants  to  provide  for  the 
purchase  of  the  barley  were  impressed  with  a 
trust;  that  even  if  the  barley  and  the  malt  left 
on  the  premises  of  F.  were  not  bought  in  aooord- 
anoe  with  the  authority  given  to  nim,  and  the 
legal  property  in  the  same  was  not  vested  in  the 
defendants  but  in  F.,  nevertheless  F.  was  a  trustee 
for  the  defendants,  to  the  extent  of  the  sums 
advanced  by  them,  of  such  barley  and  malt,  the 
same  being  either  the  product  of  the  trust  monies, 
or  in  substitution  for  the  barley  in  payment  fm 
which  F.  ought  to  have  applied  such  trust- 
monies;  that  F.  could  not  have  set  up  his  own 
breach  of  trust  or  have  been  heard  to  allege  that 
the  barley  was  bought  otherwise  than  according 
to  the  authority  given  to  him  by  the  defendants ; 
and  that  the  plaintiff,  as  F.'s  trustee  in  bank- 
ruptcy, could  not  in  this  respect  stand  in  a  better 
position  than  F.  himselfl     hahhtb  «.  TBimAN 

[0.  A.  864 
BABBATKY — ^Detention  of  ship  for  smuggling — 

Barmtrous  act  of  master  -         -     483 

See  Ihsubakci  (Mabink). 

BASTABDY— 4/^2ta<iofi  Order^Arrears—Disere" 
tion  of  Justices  to  enforce  Payment — 7  d:  8  Viet. 
0. 101,f.  5— 35<lt36  Ttbto.  65,  «.  4.]  By  7  &  8 
Vict.  o.  101,  s.  5,  all  money  payable  under  a  bas- 
tardy order  **  shall  be  due  and  payable  to  the 
mother  of  the  bastard  child  in  respect  of  such 
time  and  so  long  as  she  lives.  .  •  •"  By  35  &  86 
Yict  o.  65,  s.  4,  if  it  be  made  to  appear  to  any  one 
justice  that  any  sum  to  be  jpaid  in  pursuance  of 
such  order  has  not  been  paid,  such  justice  may, 
by  wanant,  cause  the  putative  father  to  be 
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the  bridge,  and  on  an  information  under  s.  77 
•of  the  Metropolis  Managi^ment  Amendment 
Act,  1862  (25  &  26  Viet  c.  102),  againflt  the 
-rail way  company,  for  not  eontributtng  to  such 
paving,  the  magistrate  having  found  such  road  to 
be  a  new  street : — Held,  that  the  railway  company 
were,  in  respect  of  the  parapet  wall,  the  owners 
of  land  bounding  or  abutting  on  such  street  within 
the  meaning  of  the  77th  section,  and  liable, 
therefore,  to  contribute  to  such  paving.  Boabd 
OF  Works  fob  Hacknkt  v.  Gbeat  Eastern 
BailwatCo.     -         -         -         -     C.  A.  412 

8. MetropoJU  Local  Mana{iement  Aci^  1855 

(18  &  19  Viet,  c.  102),  %  2Sl'-'MelropolU  Local 
Management  Amendment  Act,  1862  .25  &  26  Vict 
«.  102),  «.  75 — Justice  of  the  Peace — Appeal — 
Quarter  SeasioM — Whether  Appeal  lies  to  Qwirter 
Sessions  from  Order  of  Justice  for  Demolition  of 
Building."]  An  appeal  to  ouarter  sessions  will 
not  lie  against  the  order  of  a  justice  directing 
the  demolition  of  buildings  under  s.  75  of  the 
Metropolis  Local  Manapfement  Amendment  Act,  \ 
18C2.— By  s.  231  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  any  person  aggrieved  by  any 
adjudication  of  a  justice  ^  with  respect  to  any 
penalty  or  forfeiture  under  the  provisions  of 
the  Act'*  may  appeal  to  quarter  sessions. — By  , 
«.  75  of  the  Metropolis  Local  Management  j 
Amendment  Act,  1862  (which,  by  s.  110,  is 
to  be  construed  as  one  Act  with  the  Act  of 
1855),  where  a  building  is  erected  beyond  the 
^general  line  of  buildings  in  a  street  without  the 
•consent  of  tlie  Metropolitan  Board  of  Works,  a 
justice  of  tlie  peace  id  empowered,  upon  complaint  | 
made  and  after  inquiry  held  as  the  Act  directs,  ; 
to  order  the  owner  or  occupier  to  demolish  the  I 
building,  and  in  default  of  compliance  with  the 
order  the  vestry  of  the  parish  or  Boatd  of  Works 
for  the  district  shall  demolish  the  building,  and 
may  remove  and  sell  the  materials,  and  recover 
the  expenses  of  so  doing  from  the  owner  or 
occupier:  —  Held,  that  the  order  of  a  justice 
•directing  the  demolition  of  a  building  under  s.  75 
of  the  Act  of  1862,  was  not  an  adjudication  ^  with 
respect  to  a  penalty  or  forfeiture  "  within  s.  231 
of  the  Act  of  1855,  and  therefore  that  no  appeal 
to  quarter  sessions  would  lie  against  the  oraer. 
The  Quebn  v.  Jcstices  of  Middlkskx.  Be. 
Elbdoh  -----       41 

XUmCIPAI  EIBCnOK  —  Corrupt  Practices 
{Municipal  Elections)  Act,  1872  (85  d:  36  Vict, 
-c.  60),  «.  14,  sub-s.  5.  20,  22)— Expenses  of  Elec- 
Hon  Court — Amendment  of  Order^  Court  of  He- 
■cord — Ceritfieate  of  Commissioners  of  Trecisury — 
Bate — Mandamus.]  Upon  the  trial  of  a  petition 
against  the  return  of  a  borough  councillor  imder 
the  0>rrupt  Practices  (Municipal  Elections)  Act, 
1872,  the  barrister  in  delivering  iudgment  said 
?that  he  found  the  councillor  guilty  of  personal 
bribery,  and  that  all  the  costs  of  the  inquiry  were 
to  be  Lome  by  him,  and  made  an  order  m  writing 
for  the  payment  by  the  councillor  of  certain  costs 
under  s.  19  of  the  Act.  The  written  order  made 
no  provision  for  the  remuneration  and  allowanced 
ito  the  barrister  and  other  persons  under  8.  22. 
The  Lords  CSommissioners  of  the  Treasury  paid 
'the  amount  of  such  remuneration  and  allowances 
tand  certified  the  payment  to  the  borough  trca- 
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surer,  and  required  him  to  repay  them  the  amount 
out  of  the  lorough  fond  or  rates  as  provided  by 
s.  22.  A  rate  was  accordingly  made  and  levied. 
The  commissioners,  afterwards,  on  receiving  from 
the  barrister  a  letter  that  he  had  always  intendc-d 
to  visit  all  the  costs  upon  the  councillor,  and  had 
said  so  in  giving  judgment,  cancelled  their  oerli- 
fioate,  and  the  borough  corporation  abandoned 
their  rate  and  returned  the  sums  levied  to  the 
ratepayers.  Afterwards  the  commissioners,  find- 
ing that  the  barrister  had  made  no  written  order 
for  the  payment  of  the  remuneration  and  allow- 
ances under  s.  22,  issued  a  fresh  certificate  re- 
quiring the  borough  treasurer  to  repay  them  out 
of  the  borough  fund  or  rates  the  amount  of  such 
remuneration  and  allowances.  These  facts  being 
raised  upon  the  return  to  a  mandamus  command- 
ing the  treasurer  to  repay  the  commissioners  out 
of  the  borousrh  fund  or  rate,  and  the  corporation 
to  cause  such  repayment: — Held,  that  no  valid 
order  was  made  by  the  barrister  for  the  payment 
of  such  allowances  and  remuneration  under  s.  22 ; 
that  the  election  court  for  the  trial  of  petitions 
under  the  Act  '^aa  by  virtue  of  s.  14,  sub^.  5,  a 
court  of  record,  and  that  neitlier  the  Queen  s 
Bench  Division  nor  the  Court  of  Appeal  on  the 
return  to  the  mandamus  could  amend  the  bar- 
rister's order  so  as  to  make  it  include  the  pa>meiit 
of  such  remuneration  and  allowances;  that  the 
act  of  the  commissioners  in  certifying  was  not  u 
judicial  act,  and  that  they  had  the  power  to  msike 
the  second  certificate;  and  were  entitled  to  a 
peremptory  mandamus  compelling  the  treasurer 
to  repav  to  them  the  amount  of  such  remuneration 
and  allowances  out  of  the  borough  fund  or  rate, 
and  compelling  the  corporation  to  order  such 
amount  to  be  levied  by  a  borough  rate.  The 
QrEEN  V,  Mayor  of  Maidenhead     -     C.  A.  494 

MTTSIOAL  OOXPOiOTIOV— Gopyright—Plaoe  of 
public  entertainment         -  -     787 

See  (DOFYRIGRT. 

JLUTuAL  CBXDIT— Damages  for  fraudulent  re- 
presentation -  -  -  lis 
See  Bakkbuftcy.   4. 


HEOLIOEHGE— Breach  of  Duty^Defedive  Ar- 
ticle, Supply  of — Injury  to  Stranger — Liability  of 
Person  supplying  a  defective  Article  eatmng  Injury 
to  Stranger."}  The  defendantaupplied  and  ere^  ted 
a  staging  round  a  ship  under  a  oontnuot  with  the 
shipowner.  The  plaintiff  was  employed  by  the 
shipowner  to  paint  the  ship,  and  in  the  course  of 
the  work  fell  from  the  stajgiug  and  was  injured 
by  reason  of  a  defect  in  its  condition.  In  an 
action  for  damages: — Held,  that  tlie  defendant 
had  no  duty  towards  the  plaintiff  to  supply  a 
reasonably  safe  staging,  and  therefore  was  not 
liable.— TFinterMtom  v.  Wright  (10  M.  &  W.  109) 
followed :  Oeorge  v.  Skivi$igion  (Law  Bep.  5  £z.  1) 
disapproved  of    Heavkn  v.  Pemdee  -     302 

■^  S.  —  Landlord  and  Tenant  —  Licensee  — 
Ohligaiion  to  Fence— Ptivate  Way."]  .The  de- 
fendant was  the  landlord  of  a  house  which  was 
let  out  in  apartments  to  several  tenants,  each  of 
whom  had  the  privilege  of  usinr  the  roof  (which 
was  flat  and  covered  with  lea^  having  an  iron 
rail  on  its  outer  edge),  for  the  purpose  of  drying 
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their  linen ;  the  acoeu  to  the  roof  heing  by  means 
of  A  low  door  at  the  stoir-head  about  two  feet 
from  the  miL  The  plointiflf,  the  oooupier  of  one 
of  the  Toomfly  went  upon  the  roof  for  the  purpose 
of  remoTin^  some  linen,  when,  his  foot  slipping, 
and  the  rail  being  oat  of  reiptdt  (and  known  by 
the  landlord  to  be  so),  he  fell  tbroogh  to  the 
oourt-yaid  below,  and  was  injured :— field,  that 
the  mere  licenoe  to  the  lodgers  to  use  the  roof  as 
«  drying-groand  imposed  no  dnty  upon  the  de- 
fendant to  fence  it  or  to  keep  the  fence  in  repair. 
Itat  v.  Hedges         -         ...      80 

8. Stockbroker— Sale  of  Joint  Stock  Bank 

JShares-^Name  of  Shareholder— 30  (k  31  VicL  c.  29, 
*.  1 — CuUom  of  Stock  Exchange.']  The  defendant, 
e  stockbroker,  who  had  undertaken  to  sell  shares 
of  a  joint  stock  bank  for  the  pLiintitf,  a  share- 
holder, sold  them  to  a  jobber  on  the  Stock  Ex- 
change and  sent  an  advice  note  of  such  sale  to 
the  plaintitt',  but  in  accordance  with  the  custom 
of  the  Stock  Exchange,  the  bought  and  sold  notes 
between  the  defendant  and  the  jobber  omitted  to 
state  the  name  of  the  registered  proprietor  of  the 
shares  as  reqmred  by  30  &  31  Yict  c.  29,  s.  1,  by 
reason  of  which  the  contract  for  sale  was  void, 
and  the  bank  havinff  stopped,  and  on  order  for  its 
winding-up  having  been  made  before  the  day  on 
which  the  iobber  was  entitled  to  name  the  person 
willing  to  oe  the  purchaser,  the  contract  for  sale 
was  repudiated,  and  the  phdntiff  remained  the 
holder  of  the  shares  -.—Held,  that  the  defendant 
had  committed  a  breach  of  duty  in  not  making  a 
valid  contract  for  sale,  notwithstanding  the  custom 
of  the  Stock  Exchange  to  disregud  the  said 
statute,  as  such  custom  was  both  unreasonable 
and  illegal,  and  that  for  such  breach  of  duty  the 
plaintiff  was  entitled  to  recover  from  the  defendant 
by  way  of  damages  the  price  at  which  the  shares 
had  been  sold.    Neilsoh  v.  James     -    0.  A.  M6 

—  Death  through  negligence — Pecuniary  loss 

to  surviving  relative  -  -     160 

See  Damages— Lord  Campbell's  Act. 

—  Lord  Campbell's  Act — ^Widow  of  workman, 

how  far  bound  by  his  contract  not  to 
claim  compensation   -  -  867 

See  Masteb  and  Sebvant.    4. 

JfOnCE— Of  action— Employers'  Liability  Act 
See  lilLjisrnai  and  Sbbvakt.         [76,  866 

—— Publication  of  pour-iute         -  -       47 

See  POOB-RATE. 

FUISAHOX— Flap  covering  water  meter  in  street 
—Liability  of  vestry         -  -     451 

See  Metbopolis  Managemeut  Acts. 

OmClAL  BE7XBSX— Form  of  report      -     786 
See  PBAcncE.    10. 

PASTHEB — Judgment   against   firm*— Action 

upon  judgment       .  -  »     866 

See  Pbactice.    8. 
PUSADIVG^Delivery  after  time— Judgment  on 

admissions   •.-<-«     170 

iSse  Pbagtiob.   11. 
POOB  LAW— 24  A  25  VieL  e.  55,  s.  ^^**  Deter- 
turn'*  of  Wife  by  her  Husbandr^SdOemeni  6y 
Bendence^Mieeonduet  of  ITt/e.]    By  24  A  25 


POOB  lAW— continued. 

Vict.  c.  55,  s.  3,  "  where  a  married  woman  shall 
have  been  or  shall  be  deserted  by  her  husband, 
and  shall  after  his  desertion  reside  for  three  years 
in  such  a  manner  as  would  if  she  were  a  widow 
render  her  exempt  from  removal,  she  shall  not  be 
liable  to  be  removed  ftom  the  pariah  where  the 
shall  be  resident,  unless  her  husband  return  to 
cohabit  with  her."— One  night  in  Jane,  1873, 
the  pauper,  a  married  woman,  who  had  been 
drinking  at  a  pubUe-honse  with  a  man  named 
Wyatt,  with  whom  her  husband  reasonably  sus- 
pected her  of  too  mnoh  intimacy,  came  home  the 
worse  for  drink  and  found  the  door  of  her  hus- 
band's house  looked.    She  forced  her  way  in; 
and  in   the   morning,   after   some  words,    her 
husband  threatened  to  lock  her  in.    He  then 
went  out  to  his  work,  and  when  he  came  back 
he  found  his  wife  absent,  and  that  part  of  his 
furniture  and  clothes  had  been  carried  awav. 
The  pauper  took  a  room  elsewhere,  and  shortly 
afterwards  went  away  with  Wyatt,  with  whom 
she  lived  in  adultery  until  his  death  in  1879. 
After  Wyatt's  death,  the  pauper  wrote  to  her 
husband  asking  him  to  receive  her  back.    He 
took  no  notice  of  her  letter,  and  if  she  had  gone 
back  to  him  he  would  not  have  received  her.— 
In  August,  1881,  she  became  chargeable  to  the 
parish  of  Liverpool  as  a  pauper  lunatic,  and  an 
order  of  justices  was  mode  for  her  removal  to  her 
husband's  parish,  which  order  was  conlirmcd  by 
the  quarter  sessions.    Upon  appeal  azainst  the 
lat»t-mentioned  order  :—Held,  that  the  above  facts 
disclosed  no  reasonable  evidence  of  desertion  of 
the  wire  by  the  husband,  within  the  statute. — 
•  Beg.  V.  Maidstone  Union  (5  Q.  B.  D.  31)  distin- 
'  guished.    The  Qceen  v.  Gookham  Vmos      588 
I  POOB    LAW — Bemoval   of  Pauper  Wife  and 
Childrenr^etOementr— Derivative  Birth— ^d  d:  40 
j  Vict  c  61,  $.  S&— Divided  Pariehee  Act,  1876.] 
1  An  order  for  the  removal  of  a  pauper  wife  and  of 
■  her  three  legitimate  children,  aged  respectively 
'  five  years,  three  years,  and  one  year,  to  an  union 
on  the  ground  that  the  settlement  of  her  husband 
was  the  birth  settlement  of  his  father  within  the 
union,  having  been  made  and  appealed  against, 
the  birth  settlement  of  the  husband's  fiather  in  the 
union  was  proved,  but  no  other  settlement,  either 
of  the  husband  or  of  his  father,  being  set  up, 
the  order  was  quaahed  by  the  Court  of  quarter 
sessions. — Hdd,  that  under  the  Divided  Parishes 
Act,  1876  (39  &  40  Vict  o.  61,  s.  35),  the  wife  took 
;  the  settlement  of  her  husband,  and  as  it  could  not 
be  shewn  what  settlement  the  children  derived 
'  from  their  parent  **  without  inquiring  into  the  de- 
,  rivative  settlement  of  such  parent,"  such  children 
'  should  be  deemed  to  be  settled  in  the  parishes  in 
j  which  they  were  respectively  bom.    The  Queen 
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Board  of  guardians  for  collection  of  rates — 

Negligence  of  overseers  •  •  688 
See  Pbimoipal  Aia>  Sdbett. 
POOB-BATX — Notioe—PfMieaWon—JEkUrS-parO' 
chial  Placee-'Publieation  of  Poor-rate  in  Parithee 
ufhere  no  Church  or  Chapet— 17  Geo.  2,  e.  3,  $.  1 — 
7  Wm.  4  4fe  1  Vict.  e.  45,  «.  2—20  Viet.  e.  19,  $  1.] 
By  17  Geo.  2,  c  3,  si  1,  public  notice  of  every  rate 
for  the  relief  of  the  poor  shall  be  given  in  the 
parish  church  the  next  Bunday  after  the  allowauoe 
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of  the  rate  by  the  justices,  '*  and  no  rate  shall  be 
esteemed  or  reputed  valid  and  sufficient  so  as  to 
collect  or  raise  the  same  unless  such  notice  shall 
have  been  given  ;**  and  by  7  Wm.  4  &  1  Vict.  c.  45, 
a  written  notice,  to  be  affixed  on  the  doors  of  all 
the  churches  or  chapels  in  the  parish,  is  substi- 
tuted for  any  notice  theretofore  by  any  law  or 
statute  given  in  churches  or  chapels.  By  20  Vict, 
o.  19,  s.  I,  every  extrft-parochiid  place  wherein  no 
rate  is  levied  for  the  relief  of  the  poor  shall  for  all 
purposes  of  assessment  to  the  poor-rate  and  the 
relief  of  the  poor  ^  be  deemed  a  parish.*'— The 
overseer  of  a  parish  which,  before  the  passing  of 
20  Vict.  c.  19,  was  an  extrft-parochial  place,  made 
a  rate  for  the  relief  of  the  poor,  but  did  not  pub- 
lish any  notice  of  the  rate  within  the  parish,  in 
which  there  was  no  church  or  chapel  i—lfeld, 
that  the  rate  could  not  be  collected.  The  Queen 
V.  Dtott         -         -         -         -         -       47 

2.  ValtMtian    (Metropdia)    Act,    1869 

(32  A  33  Viet  c.  eiy- Rateable  Hereditaments— 
Boolciialh  on  a  Railway  Platform  —  Exdutive 
Occupation  —  Exclusive  Enjoyment  —  Licence  or 
Demise.']  By  indenture  the  &uth  Western  Rail- 
way Company  granted  to  Smith  &  Son  (therein 
called  **  tne  tenants  '*)  for  seven  years  *'  the  aole 
and  exclusive  licence  and  privilege  to  vend,  sell, 
lend,  and  exhibit  for  sale  and  loan,  newspapers, 
books,  i>eriodicals,  stationery,  &c.,  and  such  other 
like  articles  required  for  the  convenience  of  pas- 
sengers by  railway  as  should  be  approved  by  the 
secretary  of  the  company,  at  all  their  stations," 
&o. ;  and  also  full  liberty  for  the  tenants,  subject 
to  the  approval  of  the  engineer  of  the  company, 
to  erect  and  place  bookstands,  &c.,  on  the  plat- 
forms for  exhibiting  and  keeping  their  books, 
Ac,  and  to  poet  and  exhibit  advOTtisements  and 
placards  on  the  station  walls ;  and  also  full  and 
nee  ingress  and  egress  at  all  reasonable  times  for 
the  tenants,  their  servants  and  agents,  to  and 
from  the  several  stations  for  the  purposes  of  the 
grant  The  persons  employed  by  Smith  &  Son 
were  to  be  under  the  control  of  'the  station- 
master  and  liable  to  immediate  removal  from 
the  station  in  case  of  insobriety  or  misconduct. 
S.  &  Son  were  to  nay  the  company  certain  fixed 
monthly  rents,  and  also  a  percentage  (quarterly) 
on  the  gross  amounts  received  by  S.  &  Son  for 
the  posting  of  the  advertisements,  &c.,— with  a 
proviso  that,  in  case  the  rent  or  the  quarterly 
payments  should  be  in  arrenr  for  fourteen  days 
after  notice,  the  same  should  be  recoverable  by 
the  company,  in  addition  to  any  other  remedies, 
••by  distress  as  in  the  case  of  rent  in  arrear.' 
And  it  was  provided  that  the  tenants  should  not 
vend  or  offer  for  sale,  or  exhibit  or  publish,  any 
books  or  advertisements  or  placards  of  an  inde- 
cent, immoral,  or  seditions  character,  or  which 
should  bo  forbidden  by  the  company ;  and  should 
abide  and  observe  the  regulations  from  time  to 
time  made  by  the  company  touching  the  placing 
on  the  platforms  any  of  the  necessary  bookstands ; 
and  the  companv  warranted  to  the  tenants  **th6 
quiet  and  peaceable  enjoyment  and  benefit  thereby 
granted  for  the  period  and  upon  the  terms  and 
stipulations  and  in  manner  aforesaid." — S.  &  Son 
erected  bookstands  upon  four  several  platforms  at 
the  Waterloo  station,  and  had  the  exclusive  pos- 
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session  and  use  of  them;  and  the^  bookstails 
were  closed  at  night  with  shutters,  and  were 
locked  up,  the  keys  being  kept  by  their  servants. 
No  rights  of  ingress  or  egress  to  and  ftom  the 
station,  or  of  access  to  the  bookstalls,  were  exer- 
cised by  S.  &  Son  or  their  agents  or  servants, 
except  under  the  provisions  and  for  the  purposes 
of  the  indenture.  The  company  were  assessed  to 
the  poor-rate  for  the  station  generally: — Held, 
that  S.  k  Son  had  no  •'  exclusive  occupation  "  ef 
any  portion  of  the  platforms,  so  as  to  render  them 
liable  to  be  rated  in  respect  of  these  bookstalls. 
Smith  v.  Pabish  of  Lakbeth         -         >     6S5 

FBAGTICS— Poi0er  of  Court  of  Apoecl  to  amettd 
Record  of  Trial— Rules  cf  Court,  Orders  LVIIL 
r.  5 :  LIX.  r.  2 — Condition  rendered  impossibie 
hy  Defettdane— **  Title  to  he  approved  by  my  iSbliet- 
tor.  "J  At  the  trial  of  an  action  the  jury  found 
certain  issues  in  favour  of  the  plaintm,  and  the 
judge  reserved  judgment  The  verdict  was  entered 
as  a  general  verdict  for  the  plaintiff,  but  the  judge 
notwithstanding  the  verdict  gave  judgment  for 
the  defendant — On  an  appeal  by  the  plaintiff 
from  the  iudgment,  the  Court  of  Appeal  amended 
the  record  by  entering  the  verdict  for  the  plaintiff 
on  the  issues  only,  and  affirmed  the  judgment — 
The  plaintiff's  claim  was  for  commission  on  the 
sale  of  a  piece  of  land  by  A  to  the  defendant,  one 
term  of  the  plaintiiTs  contract  being  that  A.*a 
title  should  be  approved  by  the  defendant's  soli- 
citor. The  defendant  broke  off  Uie  sale  of  his  own 
accord,  so  that  A'.s  title  was  never  submitted  to 
the  defendant's  solicitor :— Held,  that  the  plaintiff 
could  not  succeed  without  proving  that  the  defen- 
dant's solicitor  had  approved  A.'s  title,  or  else  that 
such  a  title  was  submitted  to  him  as  it  was  un- 
reasonable for  him  to  disapprove.  Claok  v.  Wood 

[0.  A  876 

2. Atta<:Jiment — Notice  of  Motion — Order 

XLIV,  r.  2.]  Under  Order  XUV.,  rule  2,  a 
motion  for  an  attachment  for  removing  goods  oat 
of  the  custody  of  the  sheriff  can  only  be  made  on 
notice.— Jupp  v.  Cooper  {^b  C.  P.  D.  26)  considered. 
Etndk  V,  Gould        -         -         -         -     SS5 

S. Ca»e  staled  ty  Arbitrator — Appeal — 

Interlocutory  or  Final  Order.']  An  arbitrator, 
under  an  order  of  reference,  stated  a  case  for  the 
opinion  of  the  Court,  which  provided  tha^  if  the 
opinion  of  the  CSourt  should  be  one  way  the  esse 
was  to  be  referred  book  to  the  arbitrator;  if  the 
other  way  judgment  was  to  be  entered  for  the 
defendant  with  costs.  A  divisional  court  decided 
in  favour  of  the  plaintiffs,  and  referred  the  case 
back  to  the  arbitrator.  The  defendant  appealed : 
— Bdd^  first,  that  an  appeal  coold  be  brooffht 
from  the  order ;  secondly,  that  it  was  a  final  onbr, 
and  that  the  appeal  must  be  entered  in  the  (peneral 
and  not  in  the  interlocutory  list.  —  Couins  v. 
Vestry  of  Paddingttm  (5  Q.  B.  D.  S68)  distin- 
guisLed.    Shubbook  v.  Tufnbll      •     0.  A  €81 

4, CosU— Counsel  at  CkamhersSoUoUor 

and  Client  —  Taxation — Special  AUowanees^- 
Rule  1 4.]  The  Supremo  Court  Special  Allowaaces^ 
Bule  14,  that  ••  as  to  counsel  attending  at  judges" 
chambers  no  costs  thereof  shall  in  any  case  be 
allowed  unless  the  judge  certifies  it  to  be  a  proper 
case  for  counsel  to  attend,"  applies  to  taxatioo.of 
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costs  between  aoUcitor  and  client  as  well  as  be- 
tween party  and  party.    In  se  Chapman  -     864 

5. Co9t$  of  Interlocutory  Proceeding  — 

Order  for  Payment — Default  of  Payment — Staying 
Proceeding^,}  The  plaintiff  obtained  a  verdict  in 
an  action,  and  the  Queen's  Bench  Division  having 
refnsed  to  grant  a  rule  nisi  for  a  new  trial,  tho 
defendant  obtained  a  rule  absolute  in  the  Court  of 
appeal.  By  the  rule  the  plaintiff  was  ordered  to 
pay  the  costs  of  the  applications,  which  he  failed 
to  do:— Held  by  Matliew  and  Cave,  JJ.,  that  the 
defendant  was  not  entitled  to  an  order  to  stay  the 
proceedings  until  the  costs  were  paid.  Mobton 
v.Palmeb       -         ...         -       89 

6.  —  IneufUdent  Anneen  to  Inierrogatoriee 
— Viva  voce  Examination — Costs — Order  for  Pay- 
ment *•  in  any  Event  ** — Jurisdiction  of  master — 
Order  XXXL,  r.  10— Order  LIV,,  r.  ^—Order 
LV^  r.  1.]  Where,  in  conseouenoe  of  the  party 
interrogated  answering  insufficiently,  an  order 
was  made  by  the  master  for  his  examination  viv& 
voce  before  a  special  examiner :— HieM,  that  there 
was  power  under  Order  XXXL,  r.  10,  and  Order 
XV.,  r.  ],  or  the  general  practice  of  the  Court,  to 
make  it  a  term  of  tlie  order  that  the  costs  of,  and 
occasioned  by,  the  application  should  be  paid  by 
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«.  Gbsat  Nobthebn  Bailwat  Co.  - 


168 


7. Interpleader — Summary  Decision — 

Seferenee  by  Judge  at  Chambers  to  the  Court — 
Appeal — Comtnon  Law  Procedure  AeU  I860  (23  & 
2ivieL  e.  126),  ss.  14, 17.]  A  judge  at  chambers 
referred  an  interpleader  summons  to  a  Divisional 
Court  The  Court  barred  tho  claimant  and 
decided  the  case  without  ordering  an  interpleader 
issue : — Hetd,  that  such  a  decision  was  given  in 
exercise  of  the  summary  jurisdiction  of  a  Court  or 
Judge  under  the  Common  Law  Procedure  Act, 
1860  (23  &  24  Vict  c  126),  s.  14,  and  was  there- 
fore final  and  without  appeal  Tubnxb  v.  Bbid- 
OETT  -  -  -  -  -     0.  A.  55 

8. Judgment  against  Firm — Partners — 

Action  on  Judgment — Execution— Order  XLIL, 
r.  8.]  Where  judgment  has  been  recovered  against 
a  partnership  fim  in  the  name  of  the  firm,  the 
plaintiff  ma^  bring  an  action  on  the  judgment 
against  the  individual  members  of  the  firm,  and 
is  not  confined  to  the  remedy  given  by  Order 
XLII.  r.  8,  with  respect  to  the  issue  of  execution. 
ClABX  V,  CJCLLKN        -  -  -  -      866 

9. Married   Woman  suing  separately — 

SeeurUy  for  Costs—Order  XVI^  rule  8.]  The 
rule  as  to  giving  security  for  costs  before  a  married 
woman  can  be  fldlowed  to  su^  separately  under 
Order  XVL,  rule  8,  is  the  same  as  in  the  ordinary 
case  of  giving  security  for  costs  by  an  appellant, 
and  therefore  she  is  to  give  such  security  if  she 
luis  no  available  means  to  pay  tho  costs  if  she 
loses,  but  not  where  she  has  such  means.  Brown 
V.  NoBTH  -  -  -  -  -     C.  A  62 

IOl Qgicial  Beferee—Form  of  Report — 

Supreme  Court  of  Judicature  Act,  1873  (36  d:  37 
Vict,  c  GG),  ss.  56,  57.]  A  referee  under  the 
Supreme  Court  of  Judicature  Act,  1873,  s.  57,  is  not 
bound  to  give  his  reasons  for  his  findingB,  he  may 
simply  find  the  affirmative  or  the  negative  of  the 
issues^  aud  the  issues  in  au  action  cannot  be  sent 
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back  to  him  for  re-trial  or  further  consideration 
merely  on  the  ground  that  his  report  does  not  set 
out  the  reasons  for  his  findings.  Millsb  v.  PiLLora 

[0.  A.  786 

11.  Pleading  — Time  — Beplyt  Delivery 

after  Time — Judgment  on  Admissions  in  Pleadings 
—Order  XXIX.,  r.  12— Order  XL.,  r.  11.]  The 
plaintiff  delivered  his  reply  after  three  weeks  had 
elapsed  from  delivery  of  the  statement  of  defence, 
and  subseouently  the  defendant  treating  the 
facts  statea  in  the  defence  as  admitted,  under 
Order  XXIX.,  rule  12,  by  reason  of  the  plain- 
tiff's failure  to  reply  in  time,  gave  notice  of 
motion  for  judgment  under  Order  XL.,  rule  11 : 
— Held,  that,  the  reply  having  been  actually  de- 
livered before  the  notice  of  motion  was  given,  the 
defendant  was  not  entitled  to  judgment  Obaves 
V.  Teret         -----     170 

12.  Staying  Proceedings— Order  direct* 

ing  that  One  of  Two  Cross  Actions  he  stayed^  and 
that  a  Counter-claim  he  delivered  in  the  other — 
Burden  of  Proof— Sujoreme  Court  of  Judicature 
Act,  1873  (36  &  37  VicL  c.  66),  s,  24,  subs.  7.] 
When  an  order  is  made  under  the  Supreme  Court 
of  Judicature  Act  1873,  s.  24,  sub-s.  7,  to  stay 
one  of  two  cross  actions  between  the  same  parties 
arising  out  of  the  same  matter,  the  action  brought 
against  the  party  on  whom  the  burden  of  proof 
lies  ought  to  be  stayed,  and  the  action  brought 
by  him  ought  to  be  allowed  to  proceed,  the  other 
party  to  the  litigation  being  at  liberty  to  raise  by 
defence,  set-off,  and  counto^laim,  all  questions 
intended  to  be  raised  by  him  in  the  action  which 
is  staved. — In  an  action,  commenced  on  the  28th 
of  November,  1881,  the  plaintiffs,  Messrs.  T., 
claimed  7000<.,  the  balance  of  the  price  of  a 
steamship  built  by  them  for  the  defendants,  a 
railway  company,  and  certain  other  sums  as 
extras;  in  a  cross-action,  commenced  on  the 
30th  of  November,  1881,  the  railway  company 
as  olaintiffs  claimed  a  return  of  all  the  monies 
paia  bv  them  to  Messrs.  T.  on  account  of  the 
steamship  and  15,000i.  damages,  and  in  the  alter- 
native 50,0002.  damages.  Upon  the  fiiots  the 
burden  of  proof  lay  upon  the  railway  company. 
The  Queen's  Bench  Division  orderea  that  the 
action  brought  by  the  railway  company  should 
be  stayed,  with  liberty  to  raise  their  claim  by 
way  of  counter-claim  in  the  action  brought  by 
Messrs.  T.,  on  the  ground  that  Messrs.  T.  had 
been  the  fi^t  to  commence  legal  proceedings : — 
Held,  reversing  the  decision  of  the  Queen's  Bench 
Division,  that  as  the  burden  of  proof  lay  upon 
the  railway  company,  the  action  brought  by  the 
railway  company  should  be  allowed  to  proceed, 
Messrs.  T.  being  at  liberty  to  raise  all  questions 
by  counter-claim,  and  that  the  action  brought  by 
Messrs.  T.  should  be  stayed.  Thomson  r.  South 
Eastern  Railway  Compant.  South  Eastkrit 
Railway  Company  r.  Thomson      -       C.  A.  820 

18. Reference  to  Arhitraium—Stay  of 

Proceedingsr— Railway  Passengers  Assurance  Com- 
pany s  Act,  1864  (27  A  28  Vict,  c  exxv.)  By  the 
Act  regulating  an  insurance  company  it  was  pro- 
vided that  any  question  arising  under  any  policy 
should,  if  either  the  company  or  the  assured  or 
the  representatives  of  the  assured  required  it,  be 
relerrcd  to  arbitration  under  the  Act,  and  it  was. 
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proTided  that  if  a  policy-holder  or  hiB  repreaenta- 
tives  oommenoed  any  action  a  jadge  might,  on  the 
application  of  the  company  **  upon  being  satisfied 
that  no  fiuffioient  reason  exists  why  the  matter 
cannot  be  or  ought  not  to  be  referred  to  arbitra- 
tion "  stay  proceedings  in  the  action.  An  action 
having  been  commenced  by  the  representatives  of 
a  policy-holder  to  recover  the  sum  assured,  the 
company  disputing  their  liability,  the  company 
obtained  an  order  to  stay  proceedings  in  the 
action  in  order  that  the  dispute  might  be  referred 
to  arbitration : — Held,  that  the  burden  lay  on  the 
plaJntiflEs  to  shew  that  some  sufficient  reason  ex- 
ist^ wby  the  dispute  should  not  be  referred  to 
arbitration,  and  not  on  tlie  company  to  sliew  tbat 
no  such  reason  existed,  and  that  as  no  such  reason 
had  been  shewn  the  order  to  stay  proceedings  was 
right    Hodgson  v,  Bailwat  Passengers  Assu- 

BANOE  GOMPANT  -  -  -  C.  A.  188 

14. Summmts  —  SuhiHiuted    Service  — 

Party  to  Action  evading  Service  —  Solicitor  — 
Charging  Order— 23  &  24  VieL  e,  127, «.  28.]  A 
sum  of  money  having  been  paid  into  Court  for 
the  benefit  of  the  defendant,  M.,  his  solicitor,  ob- 
tained  a  charging  order  for  costs  upon  it  under 
23  &  24  Tict  c.  127.  s.  28.  The  costs  had  been 
taxed  ex  parte.  M.  then  took  out  a  summons  to 
show  cause  why  the  sum  of  mon^  paid  into 
Court  should  not  be  paid  out  to  him  m  part  satis- 
faction of  his  taxed  costs.  This  summons  could 
not  be  served  upon  the  defendant,  who  appeared 
to  be  wilfully  evading  service  of  it.  it,  had 
acted  for  the  defendant  after  M.  had  ceased  to  do 
so,  and  U.  had  introduced  the  defendant  to  H. : — 
Heldf  tbat  substituted  service  of  the  summons 
should  be  allowed,  that  a  notice  calling  upon  the 
defendant  to  appear  in  one  month  should  be  put 
up  at  the  master's  office,  and  served  upon  L.  and 
H.,  and  advertised  in  the  Time$  newspaper,  and 
thereupon,  if  the  defendant  did  not  appear,  an 
order  might  be  made  on  the  summons.  Hunt  «. 
Austin,  Ex  paete  J.  N.  Hasok  -  0.  A.  698 
— —  Appeal — ^Party  not  appearing  at  hearing 

See  Landlord  and  Tenant.    2.       [682 

— ^  Interpleader  —  Power  to    enter  judgment 

without  ordering  new  trial  -     887 

See  Husband  and  Wife. 
—  New  trial — ^Mayor's  Court      -  -       86 

See  Mayor's  Court. 
— —  Variance  between  rules  of  Common  Law 

and  Admiralty  Courts — CoUosion       118 

^Ship. 

PBlNCIf  AL  AHB.  AOZXT — Commiseion  Agent 
and  hie  Prineipalj  Relation  between — Goode  con- 
signed  not  of  Description  ordered — Jjfeasure  of 
JkLmages.']  The  plaintiff,  a  merchant  in  London, 
gave  orders  to  the  defendants,  commission  agents 
m  Hong  Kong,  to  purchase  for  him  a  quantity  of 
a  certain  kind  of  opium.  The  defendants  upon 
such  orders  purdiased  and  shipped  to  the  plain- 
tiff opium  which  they  erroneously  supposed  to  bo 
of  the  description  ordered,  but  which  was  really 
of  an  inferior  description.  The  plaintiff  sought 
to  recover  as  damages  in  an  action  against  the 
defendants  the  difference  between  the  value  of 
the  opium  ordered  and  that  of  the  opium  actually 
ghip^  by  the  defendants,  on  the  ground  that 


FBDrOIPAL  AHB  A6XVT-H»ii<t»iia<i 
the  relation  between  the  defendants  as  oommia- 
sion  agents  and  himself  was  that  ai  vendor  and 
vendee  of  the  opium : — Bddy  that  the  true  meaaore 
of  damages  was  not  the  difference  between  the 
value  of  the  goods  ordered  and  that  of  those 
shipped,  but  the  loss  actually  sustained  b^  the 
plaintiff  in  consequence  of  the  opium  not  being  of 
the  description  ordered.  CA88ABOGLOuv.GiBB8  2dO 

2.  —  Discharge  of  Principal  by  mode  ^f 
dealing  tnth  AgenC—Dilay — Skip's  HuAand.^ 
In  order  todiseharge  a  principal  from  his  liability 
for  a  debt  contracted  by  his  agent  the  principal 
must  shew  that  the  creditor  has  himself  misled 
him  into  supposing  thai  he  has  elected  to  give 
exclusive  creoit  to  the  agent,  and  that  the  prin- 
cipal has  been  prejudiced  by  that  supposition. 
Mere  delay  in  enforcing  payment  £rom  the  agent 
will  not  be  sufficient  for  tiie  purpose. — ^The  plain- 
tiff sold  stores  for  a  ship  to  T.,  who  was  ship's 
husband  and  managing  owner.  The  defendant 
was  part  owner  of  the  ship,  and  was  also  in- 
terested jointly  with  T.  in  the  adventure  for 
which  the  ship  was  being  fitted  out.  The  plain- 
tiff applied  to  T.  for  payment,  but  did  not  obtain 
it  Three  months  after  the  goods  were  supplied, 
and  again  two  years  after  that,  the  defendant 
settled  accounts  with  T.  and  gave  him  credit  for 
the  price  of  the  goods,  suj^xMing  that  they  had 
been  paid  for.  More  than  three  years  after  the 
goods  had  been  supplied,  T.  having  become  bank- 
rupt, the  plaintiff  for  the  first  tmie  applied  for 
payment  to  the  defendant  and  brought  his  action 
for  the  debt : — Held,  that  there  had  been  no  such 
conduct  on  the  part  of  the  plaintiff  as  would  dia- 
charee  the  defendant  firom  his  liability. — Irvine 
V.  Watson  (5  Q.  B.  D.  102),  Heald  v.  Kenworthy 
(10  £x.  745),  and  Stneihurst  v.  MitcheU  (28  L.  J. 
(Q.  B.)  241)  considered.    Davison  v.  Donaldson 

[C.A.623 

8. Undieclosed  Principal— Foreigt^  Can- 

signer — Commission  Agent — Marine  Insurance — 
Right  to  PoUcy-moneySet^f—Privity  of  Con- 
tract— Right  to  sue — Conflict  of  Laws."}  The  de- 
fendants, an  English  firm,  traded  with  D.,  a 
Spanish  shipping  agent  at  Havannah.  The  plain- 
tiffs, who  were  Spanish  merchants  at  Havannah, 
consigned  a  cargo  of  goods  to  the  defendants 
through  the  agency  of  D.  The  defendants  knew 
that  D.  was  acting  for  a  third  party  who  was- 
alluded  to  as  the  "  intezesado,"  but  the  name  of 
tlie  plaintiffs  was  not  disclosed. — The  defendants 
effected  an  insurance  in  London  on  ibe  ship  in  the 
name  of  themselves  and  for  the  benefit  of  all 
parties  interested. — ^The  ship  having  been  lost. 
the  policy-money  was  paid  to  the  defendants,  and 
D.  being  insolvent,  the  plaintifb  claimed  the 
whole  of  the  money  after  deducting  the  premimns 
and  expenses.  The  defendants  claimed  a  lien  for 
the  balance  of  their  general  account  due  from  D. : 
— Held,  first,  that  the  questions  must  be  deter* 
mined  according  to  English  law,  and  not  ao- 
cording  to  the  law  of  Spain,  the  law  of  ^lain 
being  material  only  with  regard  to  the  natue  and 
extent  of  the  antboritv  given  by  the  plahitilla  to- 
D.— Secondly,  tbat  the  insoranee  was  for  the 
benefit  of  the  plaintiffs,  subject  to  the  lien  of  the 
defendants  and  P.  in  respeoi  of  the  cargo  oon- 
signed  to  the  defisndaiitB.— Thirdly,  that  there 
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FBINCIPAL  AVD  A6BHT— oon^tniMi. 
was  priyity  of  oootreot  betwBen  the  plaintijflBi  and 
defendaato,  and  tliat  the  plaintifis  had  a  right  of 
action  against  the  defendia&ts  for  the  halanoe  of 
the  policy-moneys. — ^Fourthly,  that  the  defend- 
ants had  no  lien  on  the  money,  or  right  of  set-off, 
for  the  balance  of  their  general  aooonnt  dne  from 
D. — ^The  unsigned  nnderwriters'  slips  oonstitate 
only  a  provisional  idsoranoe,  not  binding  in  law 
on  the  underwriters:  and  the  rights  of  the  parties 
must  be  determined  by  the  policies  when  executed. 

Maj^POHB  T  HfiBMANO  V.  MiLDBEO,  (JOTENSCHB  & 

Co. 0.A.680 

Liability  of  principal  for  act  done  by  servant 

or  agent — ^Adjoining  owner         -     441 

See  Support. 
Bight  to  foUow  trust  funds— Bankruptcy 

See  Bakkruftcy.    5.  [264 

FBIKCIPAL  AHB  SURETY— Bond  to  Ouardiane 
for  eoUeetion  of  Bates— OverseerB.^  The  defend- 
ant as  surety  eave  a  bond  to  the  guardians  of  the 
poor  for  the  M.  Union  conditioned  for  the  due 
discharge  by  C.  of  his  duties  as  collector  of  poor 
rates  for  the  Parish  of  K.  G.  absconded,  having 
embezzled  part  of  the  rates  and  allowed  others  to 
be  lost  by  not  applying  for  them.  The  guardians 
sued  the  defendant  for  the  loss.  The  defendant 
admitted  his  liability  as  to  the  sums  embezzled, 
but  disputed  Ms  liability  as  to  the  sums  lost  by 
C.'s  ii^ligence,  on  the  ground  that  the  loss  would 
not  have  occurred  if  C.  had  been  called  upon  to 
account  as  he  ought  to  have  been.  It  appeared 
that  no  neglip;enoe  oould  be  imputed  to  the 
guardians,  but  there  appeared  some  ground  to 
believe  that  if  the  overseers  of  the  parish  of  K. 
had  discharged  their  statutory  duties  with  reason- 
able care  the  loss  would  not  have  occurred: — 
Heidy  affirming  the  decision  of  Watkin  Williams, 
J.,  that  tiie  plaintiffs  were  entitled  to  reoover  from 
the  defendants  the  monies  lost  through  failure  of 
O.  to  collect  them,  for  that  there  had  been  no 
negligence  on  the  part  of  the  plaintiffs,  and  they 
were  not  answerable  for  the  negligence  of  the 
overseers.  The  Ouabdians  of  Maksfixld  Ukion 
r.  Wbight         -  -  -  -     0.  A.  683 

8. Joint  and  Several  continuing  Guarantee 

—Discharge  of  Surety— Peaih  of  Co^uAty— 
Liability  of  surviving  Co-surety.']  The  death  of 
one  of  Uie  co-sureties  under  a  joint  and  several 
continuing  guarantee  docs  not  by  itself  determine 
the  future  liability  of  the  surviving  co-surety. — 
Claim,  that  by  a  bond  G.  and  H.,  as  principals, 
and  tiie  defendant  and  W.,  since  deceased,  as 
sureties,  became  jointly  and  severolly  bound  to 
the  plaintiffs,  subject  to  a  condition  that  if  the 
obligors  should  repay  to  the  obligees  all  sums  of 
money  to  be  by  them  advanced  to  G.  and  H.,  so 
that  the  defendant  and  W.  should  not  be  respon- 
sible for  more  than  250Z.,  the  bond  should  become 
void :  that  W.  died  before  action :  that  after  his 
deatli  the  plaintiffs  made  advances  to  G.  and  H. : 
that  G.  and  H.  liquidated  tlieir  affairs  by  arrange- 
ment pursuant  to  the  Bankruptcy  Act,  18&: 
that  more  than  250L  was  owing  from  them  to  the 
plaintiffs. — ^Defence,  that  shortly  after  the  de- 
cease of  W.  the  plaintiffs  had  notice  of  the  exist- 
ence of  his  will,  and  that  exeentors  thereunder 
had  proved  it : — Held,  upon  demurrer,  that  the 
defence  was  had.    Bsckitt  v,  Addtxav  -     788 


PBI80V — Land  bought  for  the  purpose  of  render^ 
ing  Prison  more  commodious  or  safe — Prison  Com^ 
mtssioners— Prison  Act,  1865  (28  d:  29  Viet  e, 
126),  ss.  4, 5, 8, 23,  44— Prison  Act,  1S17  (40  d:  41 
Vict  0.  21  \  ss.  5, 48,  m—Evidenee-SaU  of  Land: 
— Intention  of  Parties  to  Conveyanee.']  m  1867 
the  Justices  of  the  county  of  M.  bought  land 
covered  with  ^houses  subject  to  leases  for  long- 
terms,  several  years  of  which  remained  unexpired. 
The  land  and  the  houses  wero  conveyed  to  the 
clerk  of  the  peace  for  the  county,  **  upon  trust  for 
Justices  of  the  county  of  M.,  for  the  purposes  of 
the  Prison  Act,  1865,  and  upon  or  for  no  other 
trust,  intent,  or  purpose  whatsoever."  The  land 
and  houses  were  never  used  as  part  of  the  prison. 
An  action  having  been  brought  to  try  whether 
the  reversion  in  tlie  land  and  houses  was  in  the 
Prison  Commissioners  or  the  justices,  the  defend- 
ant proposed  to  adduce  as  evidence  the  minutes  of 
the  proceedings  of  the  justices  in  order  to  shew 
that  the  land  DStd  been  bought  for  the  puipose  of 
rendering  the  prison  more  commodious  or  safe : — 
Held,  that  the  reversion  in  the  land  and  the 
houses  standing  thereon  had  passed  to  the  Prison 
Commissioners  by  virtue  of  the  Prison  Act,  1877. . 
— ^Per  Jessel,  M.B.,  that  the  oonvejrance  having 
been  executed,  the  minutes  of  the  proceec^incs  of . 
the  justices  were  inadmissible  as  evidence  snew- 
iog  the  purpose  for  which  the  land  and  the  houses 
hfi^  been  bought  Tub  Pbisok  Commissionkbs  r. 
The  Clerk  or  the  Peace  foe  Middussex 

[0.  A.  60S. 
PBOCTOS— Unqualified  person — ^Penalty  1 

See  SoLiciTOB.  2. 
PBOHIBinOV--T^  Church  DiseipUne  Act,  ISiO- 
(3  A  4  Vict,  e.  86),  ss.  8,  5,  7,  11,  13,  24— Pro-^ 
ceedings  against  Clerk  in  Orders — Bishop  Promo- 
ter of  Suit-^Power  to  adjudicate  (hereon — Interest 
—CosU.']  Under  the  Church  Discipline  Act,  1840> 
(3  ft  4  Viet.  e.  86),  which  empowers  a  bishop  to 
hear  and  determine  a  charge  against  a  clerk  in 
orders  of  having  oommittod  an  eci^lesiastical 
offence,  if  the  bishop  be  not  patron  of  any  prefer- 
ment held  by  the  party  accused,  the  mere  fact 
that  the  bishop  is,  uy  his  seoretarv,  promoter  of 
the  suit  does  not,  in  the  absence  of  any  personal 
interest  or  bias,  disqualify  him  from  adjudicat- 
ing upon  the  case.  The  Queen  v.  Bishop  op 
St.  Albans     -----     464 

Local  Government  Acts— Liability  for  costs 

of   sewering   and    paving — Appeal    to 
Local  Government  Board  -  -     000 

See  Local  Gonebvment  Acts.    3. 

BAILWAY— Oarrttfr— Soawayami  Canal  Traffic 
;  Act,  1854  (17  A  18  Vict,  c.  31),  s.  7— Alternative 
:  Bates — Special  Condition  exduding  oil  Liability.] 
;  The  plaintiff,  a  fish  merchant,  signed  a  contract 
by  which,  in  consideration  of  the  defendants,  a 
railway  companv,  carrying  his  fish  at  a  rate  one- 
fifth  less  than  the  ordinary  rate,  he  agreed  to  free 
the  defendants  from  ''all  liability  for  loss  or 
damage  by  delay  in  transit  or  from  whatever 
cause  arismg."  Owinv:  to  pressure  of  busineBs 
the  fish  of  the  plaintiff  and  others  was  some 
hours  late  in  starting,  and  reached  London  too 
late  for  the  market : — J7e2d,  that,  as  the  defend- 
ants carried  at  alternative  rntes,  the  condition 
was  just  and  reasonable,  although  it  was  absolute 
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and  coDtained  no  exception,  and  would  in  tiie 
absence  of  alternative  rates  liave  been  unjust  and 
unreasonable.    Bbown    v.   Manchesteb,    Shef- 

HELD,  AND  LiNOOLNBHISE  RAILWAY  Co.      -       280 

2.  " Mileage  Charge$  —  Lump  Charges — 

Statute  —  Repeal    hy    ImpUeation  —  Qovernment 
Duty—**  Tolh**—OmisHon  to  put  to  MUettoneth— 
RaUicayt  Clause*  Consolidation  Acty  1845,  s.  95.] 
The  W.  Company  by  their  original  Act  were 
nuthorize<l  to  charge  reasonable  rates  for  the  con- 
veyance of  paft^engers.    By  a  subsequent  Act  tlie 
company  were  empowered  to  extend  their  line, 
and  to  charge  a  lump  sum  for  carrying  passengers 
over   that   extension.     A  third  anl   later  Act 
allowed  the  W.  Company  to  amalgamate  with 
another  company,  provided  tliat  thev  reduced 
their  charges  to  the  same  scale  as  that  of  the 
ether  company.    That  scale  was  one  penny  a 
mile  for  each  third-class  passenger.  The  plaintiff 
travelled  over  the  line  of  the  W*  Company  with  a 
third-class  ticket,  and  was  charged  as  his  fare  at 
more  than  the  rate  of  one  penny  a  mile.    In  the  , 
course  of  hlsjoumey  he  travelled  over  the  exten- . 
«ion.    The  W.  Company  also  charged  the  plaintiff  I 
with  the  Government  duty  : — Held^  that  the  W. 
•Company  were  not  entitled  to  charge  the  plaintiff ! 
more  than  one  penn^  per  mile,  but  that  they  were 
entitled  to  chaise  him  with  the  Government  duty.  ' 
— By  one  of  the  clauses  in  an  Act  relating  to  the 
W.  Com^ny  tliey  were  forbidden  to  take  tolls, 
unless  milestones  were  maintained  along  the  line*; 
and  another  Act  relating  to  the  W.  Company  in- 
corporated the  Railways  Clauses  Consolidation  i 
Act,  1845,  which,  in  s.  95,  contains  a  similar  pro-  { 
vision : — Held,  tliat  the  word  **  tolls  "  relatea  to 
tolls  properly  so  called,  and  did  not  extend  to  \ 
charges  for  carrying  passengers  in  the  company's  I 
«wn  carriages.    Bboik'n  v,  Gbeat  Western  Rail-  i 
*WAY  Co.  -  -         -  -  -     0.  A.  744 

8, Lands  Clauses  Arty  1845  (8  Vict.  c.  18,  ' 

s.  127) — Land  required /or  Purpose  of  Undertak'  I 
ing — Adverse  Possession — Statutes  of  Limitations^ 
3  <fc  4  TTm.  4,  c.  27,  «.  7  ;  87  <fc  38  Viet,  c.  57,  s,  1 
— Evidence.']  The  mere  fact  that  land  of  a  rail- 
way company  is  required  for  the  purposes  of  their 
unaertakmg,  and  is  not  superfluous  land,  does  not 
prevent  an  occupier  who  has  exoluaive  adverse 
pNOsaession  for  twelve  years  becoming  thereby  en- 
titled to  the  land  under  the  Statutes  of  Limita- 
tions.   BoBBETT  V.  South  Eastern  Railway  Co. 

[C.  A.  424 

—  Bookstands  on  platform — Poor-rate  -     586 

Set  Puor-bate.    2. 
mTE — ^Borough — Municipal  election — ^Expenses 
of  Court       -  -  -  -     494 

See  Municipal  Election. 

—  Waterworks  company — "  Rateable  value  " 

See  Watebworks  Company.  [145 

JtEAL  ESTATE — Contract  by  wife  to  assign  to 

hufibiind — ^Heir«t-1aw       -  -     576 

See  Husband  and  Wipe.  2. 
SEVENTJE — Income  Tax — Justices — Assize  Court 
— Police  Stations— 5  &  G  Vict.  c.  34—16  &  17 
Vict.  c.  S^—ScJiedules  A  &  B,]  The  justices  of 
<a  county,  in  the  due  exercise  of  statutory  powers, 
erected  assize  courts  with  the  usual  rooms  and 
offices,  and  a  county  poUce  station  with  the  usual 
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offices  and  accommodation  for  constables  living 
there,  and  for  prisoners.  The  courts  and  police 
stations  were  contained  in  one  building,  and  were 
used  for  the  administration  of  justwe,  and  for 
police  purposes.  Parti  of  the  bmlding  were  alBo 
used  for  holding  county  and  committee  meetings 
and  various  other  oecasional  purposes,  but  no  rent 
or  profit  was  received  or  miude  m  respect  of  the 
building  or  any  part  of  it : — Hdd^  that  iiM*onie 
tax  was  not  payable  in  respect  of  the  building 
under  schedules  A.  or  B.  of  tne  Income  Tax  Acts. 
CooMBER  V.  Justices  of  Berks  -  -  17 
BEVSBfilOV-- -Action  by  assi^ee  of  reversion 

See  Landlord  and  Tenant.  [S66 

BULS8~Ordar  L,  r.  2  .         .         .      SS7 

See  HrsBAND  and  Wife. 


Order  ZYL,  r.  8 

See  Practice. 

9. 

- 

02 

Order  ZXIZ.,  r.  12 
See  Practice. 

11. 

- 

-      170 

Order  XXXI.,  r.  10 

iSce  Practice. 

6. 

- 

-      168 

Order  XL.,  r.  10 

See  Husband  and  Wife. 

- 

-     387 

Order  XL.,  r.  11 
See  Practice. 

11." 

- 

-     170 

Order  XLn.,  r.  8 

See  Practice. 

8. 

- 

-     355 

Order  XLIV.,  r.  2 

See  Practice. 

2. 

- 

-     885 

Order  nv.,  r.2 

See  Practice. 

6. 

- 

-     168 

Order  LV.,r.l  - 
See  Practice. 

6. 

- 

-     168 

Order  LVIII.,  r.  6 
See  Practice. 

- 

- 

-     276 

Order  UX.,  r.  2 
See  Practice. 

- 

- 

-     276 

SES8I0V8 — Appeal— Metropolis  Local  Manage- 
ment Acts — Order  for  demolition  41 
See  BIetrofolis  Management  Acts. 

SET-OFF — ^Principal  and  agent  —  Undisclosed 
principal      •  -  -  .     580 

See  Principal  and  Agent. 

SEWEB8  BOABD— Arbitration— Judge  of  county 
court  -  -  -  -     733 

See  County  Court. 
SHERIFF— Irio^tZtty  of  Execution  Creditor  for 
wrofwful  Seizure  under  fi,  fcu—Implied  Authority 
of  Sclicitar — Direction  to  levy  oti  partieuiar 
Goods.]  Whether  a  seizure  of  particular  goods 
under  a  fi.  fa.  was  directed  by  the  execution  cre- 
ditor, so  as  to  make  him  liable  for  the  act  of  the 
sheriff,  is  a  (question  of  fact. — ^It  is  not  within  the 
scope  of  the  implied  authority  of  the  solicitor  of  a 
judgment  creditor  issuing  a  ^.  fa.  to  direct  the 
sheriff  to  seize  particular  goods. — Jarmain  v. 
Hooper  (6  Man.  &  6.  827)  distinguished.  Smith 
V.  Keal  ....  -     840 

SHIP— jB/U  of  Lading— Exeeptions—CoUitum — 
Negligence  of  Servants — Variance  betteeen  Rules  of 
Admiralty  and  Common  Lata  Cotais — Judieatttre 
Act,  1873,  s.  25,  sub^.  9.]  The  plaintifis  shipped 
goods  on  board  the  defendant's  vessel,  the  Crvum 
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Prniee,  under  a  bill  of  lading  which  contained  an 
exception  of,  amongst  other  things,  ^  collision  '* 
and  **  accidents,  loss,  or  damage  fh)m  any  act, 
neglect,  or  default  wlmtsoerer  of  the  pilots,  nutster, 
or  mariners,  or  other  servants  of  the  company,  in 
navigating  the  ship.  '*  In  the  coarse  of  the  voyage 
the  Crown  Prince  came  into  collision  with  another 
vessel  of  the  defendants,  the  Atjdi.  The  collision 
-was  doe  to  negligence,  for  whioh  the  Atjeh  was 
mainly  in  faol^  but  the  Crown  Frinee  was  also  in 
some  degree  to  blame:— £e2(2,  that  the'defendants 
not  having  sliewn  that  the  loss  was  occasioned 
wholly  by  the  neglect  or  default  of  their  servants 
on  the  Crown  Frinee  were  liable: — Rdd,  also, 
that  s.  25,  sub-8.  9,  of  the  Judicature  Act,  1873,  is 
confined  to  cases  in  which  a  variance  existed  before 
the  passing  of  the  Act  between  the  ruleM  in  force 
in  the  Common  Law  and,  the  Admiralty  Courts, 
and  did  not  apply  to  limit  the  liabilitv  of  the  de- 
fendants in  the  present  case  to  one  half  the  loss  of 
the  plaintiffs.  Chabtebsd  ICebcahtile  Bank  of 
India  v,  Netherlands  Indla  Steam  Nayioation 
Co. 118 

2. Charterpartff — Final  tailing  from  last 

FortJ]  Bv  the  terms  of  a  chartexparty  the  owners 
were  entitled  to  an  advance  of  one-third  of  the 
freight  within  eight  days  **  from  final  sailing  of 
the  vessel  from  her  la8tport.in  United  Kingdom." 
The  vessel  was  loaded  at  Penarth  Dodc,  and  was 
towed  by  a  steam-tug  seven  or  eight  miles,  bring- 
ing her  out  about  three  miles  into  the  Bristol 
channeL  She  there  cast  anchor,  as  the  weather 
was  threatening.  While  she  was  lyinp^  at  anchor 
a  Htorm  broke  her  cable,  and  she  ultmiately  ran 
ashore  on  Penarth  beach,  and  the  cargo  was 
spoiled.  The  vessel  had  never  been  beyond  the 
limits  of  the  port  of  Cardiff  as  defined  for  fiscal 
purposes,  but  she  had  left  what,  for  commercial 
purposes,  is  considered  the  port,  and  had  been  out 
at  sea.  She  went  ashore  within  the  limits  of  the 
port  in  its  commercial  sense.  The  owners  sued 
for  one-third  of  the  frei^t,  and  the  charterers  re- 
sisted the  claim  on  the  ground  that  the  vessel  had 
never  sailed  from  her  lasC  port  in  the  United 
Kingdom: — Hdd^  affirming  the  decision  of 
Lopes,  J.,  that  the  word  **  port "  must  be  taken  in 
its  ordinary  commercial  sense,  and  that  as  the 
vessel  had  got  out  to  sea  without  any  intention  of 
retnnng,  she  must  be  taken  to  have  finally  sailed 
from  her  last  port,  that  her  beinfi^  driven  back 
into  it  by  the  weather  made  no  diffetenoe,  and 
that  the  one-third  of  the  freight  was  payable. 
Price  V.  Livingstone  ...     0.  A.  679 

8. Detention  of  British  Shijh—'*  Unfit  to 

proceed  to  8ea  without  teriom  Danger  to  human 
Life^'^'Beaeonable  and  FrobaUe  Cautefor  Frovi" 
monal  Detention  of  Ship  ** —  Merchant  Shipping 
Act,  1876  (39  A  40  VieL  c.  80),  w.  6,  10.]  TThe 
pUintiff  was  the  owner  of  a  British  ship  named 
the  X.,  which  was  at  the  British  port  of  8.,  and 
was  intended  to  be  employed  in  the  foreign  cattle 
trade.  Certain  surveyors  of  the  Board  of  Trad^ 
reported  in  doubtful  terms  that  owing  to  her  un- 
usual proportions  the  L,  was  an  unsafe  ship.  The 
Board  of  Trade  thereupon  ordered  the  X.  to  be 
nrovisionallv  detained.  A  court  of  survey  was 
neld  as  to  the  condition  of  the  L^  and  the  iiiem<* 
bers  thereof  reported  that  the  L.  was  not  unsafe, 
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and  that  she  ought  not  to  have  been  detained. 
The  X.  was  accordingly  released.  The  plaintiff 
then  brought  an  action  against  the  secretary  of 
the  Board  of  Trade  to  recover  oompensation  for 
the  loss  to  him  by  reason  of  the  provisional  de- 
tention. At  the  trial  it  was  admitted  that  the  X. 
was  a  safe  ship.  The  judge  in  substance  directed 
the  fury  to  consider  whether  it  was  reasonable  in 
the  Board  of  Trade  to  detain  the  X.  for  survey 
without  a  direct  affirmation  by  their  survevors  that 
in  their  opinion  she  was  unsafe: — Heldy  a  mis- 
direction ;  for  the  proper  question  to  be  left  to  the  • 
Jury  was  whether  the  facts  with  reffard  to  the  X. 
as  she  lay  at  S.,  which  would  have  oeen  apparent 
to  a  person  of  cndinary  skill  on  examining  ner  and 
inamring  about  her,  would  have  given  him  reason- 
able and  probable  cause  to  suspect  her  safety  and 
to  detain  her  for  survey  and  inquiry.  Thohfson 
V.  Fabber  -         -         -         -     0.  A.  872 

lEOainrG,  sight  QV— statute  of  Frauds     815 

See  Fbattds,  Statute  or. 

WLLCaOIK^Client^CosU  in  County  Court  — 
Work  done  hefore  and  after  AUion — SooLb  of  Costs 
and  Charges  in  Actions  under  201. — County  Courts 
Act,  1875  (88  <lt  88  Vict.  c.  50\s.S;  19  <lt 20  Vict, 
c  108, «.  86.]  The  scale  of  costs  and  charges  in 
actions  in  the  county  court  under  202.  framed  ih 
pursuance  of  38  &  89  Viet  c  50,  s.  8,  does  not  pre- 
vent a  solicitor  from  reooverinff  charges  other  than 
those  specified  in  the  scale  for  work  done  out  of 
Court  before  and  after  the  commencement  of  an 
action,  although  there  has  been  no  agreement  in 
writing  for  further  costs  under  19  &  20  Yiot  c  108, 
8.  3C.    Be  Emanuel  -         ...     406 

8. Frodor — UnquaUfled  Ferson  acting  as 

a  Froctor-^  &  7  VuA.  e.  78,  «.  2—28  d:  24  Vict. 
e.  127,  s.  26— Legal  FractUioners  Aet^  1877 
md:4tl  VieL  e.  62),  ss.  2,  S—BuUs  of  Frobate 
Division."]  Tho  defendants,  who  were  law  sta- 
tioners and  were  not  qualified  as  solicitors  or 
proctors,  had  been  accustomed,  upon  the  instruc- 
tion of  solicitors,  to  take  to  the  registry  of  the 
Probate  Division  original  wills,  and  the  engross- 
ments thereof,  with  the  proper  affidavits,  and  if 
these  were  in  order,  to  fetch  away  the  probate ; 
if  any  question  arose  as  to  the  sufilciency  of  the 
documents  the  defendants  had  been  accuatomed 
to  communicate  the  question  to  the  soUoitoiB  in- 
struoting  them.  The  willi^  engrossmenti,  and 
affidavits  were  left  in  the  solicitors'  names.  The 
defendants  only  charged  for  their  dark's  time : — 
Heldf  that  the  defSsnaants  had  not  acted  as  solici- 
tors or  proctors,  and  were  net  liable  to  the  penalties 
imposed  by  23  ft  24  Vict  e.  127,  s.  26.  Law 
SooiETX'  V.  Shaw.  Thb-  Same  v.  WAxraLOw  C.  A.  1 
Authority  to  direct  sheriff  to  seize  particular 

goods^ldability  of  ezeootion  creditor 

See  BHEBorr.  [840 
Client— Snbstitated .  service  on   solicitor— 

Practice       -         ,         -         -     898 

iSee  PiuoTiCE*   14. 

RATDTBI: 
82  Hen.  8,  c.  8,  sl  2 

See  Yendob  and  Pubohaseb. 

29  Car.  2,0.3;  B.  4- 

See  Fbauds,  Statute  or. 
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STATUTJS8 — eordtnued. 
4  Ann.  c.  16,  a.  9    -         -         -         -     MS 

See  Landlobd  and  Tenant. 
17Gea2,c.a,8.1-         ...      47 

See  POOR-BATB. 

3&4Wm.4,o.l5,8s.l,2  -         -     727 

See  GoFYRiOBT. 

3&4Wm.4,o.27,8.7    -  -         -     4M 

See  Bailwat. 

3&4WnL4,c.74,w.77,79  -         -     576 

/See  Husband  AND  Whb.  2. 

7Wm.4&l  Vict  0.45,8.2  -         -      47 

See  PoOBrBATB. 

8  A  4  Vict  a  86,  88.  3,  5, 7, 11, 13,  24    -     4M 

See  Prohibition. 
5&6  Vict  0.35     -         -         -         -       17 

See  Beyenue.  2. 
5&6Viotc.45,88.20,21  '       -         -     727 

See  OOFTBIGHT. 

6&TVict.c73,8.2        -         -  -         1 

See  Soi  JcrroB. 
7&8Victcl01,8.5       -         -         -     288 

See  Bastabdy. 
8  Vict  c.  18,  88.  34,  53       -         -         -     459 

See  Lands  Clauses  Act. 
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Vol.  IX. 


See  Lands  Olausxs  Act. 
8  Viet  c.  20,  8.  95  -         -         -         -     744 
See  Bailwat  Gomfant.    2. 

8  &9  Vict  0. 106,  8.  6       -         -         -     128 

See  Vkndob  and  Pubchaseb.    2. 

-         -         -         -886 

See  Landlord  and  Tenant. 

9  ft  10  Viet  0.93   -         -         -         -     857 

See  Hasteb  and  Sebtant.    4. 

8.2        -         -         -         -     160 

^ee  Damages— Lord  Camfbell's  Act. 

10  Vict.  c.  17,  8.  68  -         -         -     145 

5ee  Watebwobks, 

16  4  17  Vict  c.  34  -         -         -         -       17 

^Beyenub. 

17  &  18  Vict  0.  31,  8.  7     -         -.        -     280 

See  Bailwat. 

18  &  19  Vict  0.  120,  88.  96, 116  -  -     451 

See  Metbopoub  Manaobicent  Acts. 
8. 105    -         -         -         -     682 

See  Landlord  and  Tenant, 
8. 381    -         -         -         -       41 

See  Metbofolis  Management  Acts.    3. 

19  &  20  Vict  0.108,  8. 36-         -         -     408 

See  SoLicrroB. 
20Victcl9,i.l  -         ...         -       47 
See  Poor-rate. 

20  &  21  Vict,  c  dvii.,  ss.  10,  22  -         -       85 

;See  Hator*8  Court.  . 
23  &  24  Vict  a  126,  as.  14, 17    -         -       55 

iS^PRAOTICB. 

23  &  24  Vict  c.  127,  a  26-         -         -        1 

iSee  SoucrroB.    2. 
23&  24  Vict  0.127,8.28-         -         -     596 
See  PRAonoB.    14. 

24  &  25  Vict  0.  55,  8.  3     -         -         -     522 

See  Poor  Law. 
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24  &  25  Vict  0.89,  8.  85   - 

iS^COMPANT. 

25  &  26  Vict  o.  89,  8.  4    - 
See  CoMPANT.    2. 

25  &  26  Vict  0. 102,  8.  75 - 

See  Metropolis  Management  Acts.  13. 
8.77      -         -  -         -    4U 

See  Metdc^olis  Management  Acts.   z. 

8>96     -         -  -         -    6« 

fiee  Landlobd  AND  Tenant.    2. 

27  &  28  Vict  o.  oxxv.        -  -         -     IW 
See  Pbaoticb.    13. 

28  &  29  Vict  c.  126,  88,  4,  5,  8,  23, 44    -     M6 
See  Prison. 

30  &  31  Vict  c.  29, 8. 1     -  -         -    546 

See  Negugence..    8. 
32  &  33  Vict  o.  18  -         -  -         -    «• 

See  Lands  Clauses  Act. 

82  &  38  Vict  c  62,  snbii.  2  -         -     17* 
See  Debtors  Act.. 

32  &  33  Vict  c  67  -         -  -         -    W5 

See  Poor-rate. 
32  &  33  Vict  c.  71,  88.  17,  28,  24, 

subs.  6,  89, 90, 125- 

See  Bankruptot.    3. 

32  &  33  Vict  o.  71,  88.  31,  39,  49 

See  Bankruptot.  4. 

8.87      -  -         - 

See  Bankruptct. 

33  &  34  Vict  0.  80,  8. 1  - 

See  Attachment  op  Debts. 

33  &  34  Vict  0.  52,  8.  8     - 

See  Criminal  Law. 
88.10,15,26     - 

See  Criminal  X^aw.    2. 
33&84Victo.75- 

See  Elembntabt  Education. 

33  ft  34  Vict  0.93,  8. 12   - 

See  Husband  and  Wife. 

83  &  34  Vict,  c  d  8.  93     - 

fi'ee  Countt  Court. 

34  &  35  Vict  c  79-         -         - 

i8^  Landlord  AND  Tenant.    6. 

35  &  36  Vict  o.  60,  s.  14,  subs.  5, 20, 22      494 

See  Municipal  Election. 

35  &  36  \lct  c  65,  8. 4     - 

See  BA8TARDT. 

36  &  37  Vict  c  66,  8.  24,  sub-s.  7 

See  Practice.  12. 
88.19,47 

See  Criminal  Law. 
88.  56,  57 

See  Practice.    10. 

37  &  38  Vict  c  72,  88. 15, 16, 48  - 

See  Building  SocnnT. 
88  &  39  Vict  0.  50, 8.  6     - 

See  Master  and  Servant. 

See  Solicitor. 

38  &  99  Vict  c.  55,  s.  150 

iSee  Local  Gotkrnh^st  Aci«. 
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S8  &  39  Vict  c  55,  88. 150,  252,  257,  268      600 

See  Local  Qovxhnxsmt  Acts.    8. 
8.258     -         -         -         -     864 

Sw  Local  Government  Acn.    2. 
38  &  39  Vict  oclxiu.         -         -  -     518 

See  Abbitration.    2. 
38  &  39  Vict,  c  63,  88.  6,  12,  18,  14,  20, 

21    -      -      -      -      -    iro 

See  Adultebation. 
*      39  &  40  Vict  0.  79-         -         -         -     M9 
See  Eleiientabt  Education. 

^ 88.  8,  11,  8Ub-8.  1  -  -      612 

See  Elesiemtart  Education.  2. 

i      39  &  40  Vict  c.  80,  88.  6,  10         •  -ST* 

See  Ship.    3. 

J      40  &  41  Vict  c.  21,  88.  5, 48,  60  -  -     606 

iS^PBI80N. 

»      40  &  41  Vict  c  62,  88.  2,  3  ^  .         1 

See  SoLicrroEL    2. 
41  Vict  c.  16  -         -         -  -     612 

jS^  Elemsntabt  Education.   2. 
J      41  &  42  Vict  0.  31,  88.  8,  10         -  -     169 

Sef  Bill  or  Sale.    2. 

8. 10,  Btib-8. 1    -  -  -     187 

t  See  Bill  of  Sale. 

43  &  44  Vict  c  23-  .  -  -     359 

See  Elementary  Education. 

43  &  44  Vict  c.  42, 8.  7     -  -  -       76 
i              See  Master  and  Servant.    2. 

r-  8. 1, 8nb-8. 5     -         -         -     106 

iS^  Master  AND  Servant.     2. 

8.1         -         .         -  -     857 

.  •  See  Master  and  Servant.    4. 

44  &  45  Vict  c.  41,  8. 14   -        •-  -     672 
.  i               See  Landlord  and  Tenant.    4. 

8IATIV0  ?B0C£EDIH0S~-Gro88  actions  890 
^  See  Practice.    12. 

8T0CK-BBQXES — Sale  of  bank  shares  —  Negli- 
^  genoe  -         -         -         -     646 

See  Negligence. 
'  STrB8TlTUTJ£D  8SBVICE— Solicitor — Summons 
SeeVEAcmoE.    14.  [596 

8TnaC0V6~Substitated  service  on  solicitor  596 
^  See  Practice.    14. 

8tJPP0ET--Pr/iictpaZ  and  Ageni—LiabilUy  of 
^  Principal  for  Act  aone  by  Servant  of  Agent — Ad' 
^joining    OwnerSn    LiabUity   of — Iktngeroua   or 

hazardous  Work,']  The  defendant  was  the  owner 
S'  of  a  house  standing  at  the  comer  of  two  streets, 

^tween  a  house  belonging  to  the  plaintiff  and  a 
%  boQse    occupied  by  B.     The  defendant  being 

desirous  of  rebuilding  his  house  employed  a  com- 
^  petent  architect  and  competent  builders  to  rebuild 
'   it    The  defendant's  new  house  was  a  storey 

higher  than  the  old  house,  and  the  basement  was 
'  lower.    After  the  house  had  been  nearly  finished, 

^  workmen  employed  by  the  builders  began  to 
,  iH  fix  a  staircase ;  in  so  doing  they  negligently  and 

without  the  knowledge  of  the  defendant  or  his 
H  ^hitecti  cut  into  a  partv  wall  dividing  the  de- 
fendant's new  house  ana  B.'8  house.    In  oonse- 
M  qoenoe  the  defendant's  house   fell;    and   the 
^  giidezB  having  become  displaced,  injury  waa  done 
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to  tho  plaintiff's  house,  for  which  he  now  sued 
the  defendant  The  fixing  of  the  staircase  was 
not  in  itself  a  haiardous  operation,  if  it  had  been 
carried  out  with  ordinary  skill : — Held  (by  Bag- 
gallay  and  Brett,  L.JJ.,  uolker,L.J.,  dissentineX 
that  an  action  was  maintainable  against  the  de- 
fendant for  tiie  injurv  done  to  the  plaintiff's 
Bower  v.  Peate  (1  Q.  B.  D.  821)  con- 


house, 
sidered. 


Percival  v.  Hcghbs 


C.A.44I 


YEHSOB  AVD  FUBOHASXR— Purc&oMr'f  Knam- 
ledge  of  Defect  of  TiiU^Bii^  to  reecind,]  T. 
a^p^ed  to  sell  to  G.  certain  freehold  houaea,  and 
to  make  a  good  marketable  title.  On  investiga- 
tion of  the  title  it  appeared  that  the  houses  were 
part  of  a  property  which  had  been  sold  by  a 
building  society  in  lots,  subject  to  strinsent 
restrictive  covenants  which  were  admitted  to 
make  the  title  not  a  marketable  one.  T.  having 
dedined  to  procure  a  release  of  the  covenants,  G. 
brought  an  action  to  recover  back  his  deposit.  T. 
adduced  evidence  that  0.  knew  of  the  restrict 
tions  at  the  time  of  the  contract,  and  the  pury 
found  that  he  did: — Held^  affirming  the  decision 
of  Lopes,  J.,  that  this  evidence  could  not  be  ad- 
mitted to  modify  the  terms  of  the  express  contract, 
and  that  the  plaintiff  was  entitled  to  recover. 
Fart^nviher  v.  Qibeon  (I  De  G.  &  J.  602)  and 
Leyland  v.  lUingworth  (2  De  6.  F.  &  J.  248)  dis- 
tinguished.   Gato  r.  Thompson      -       C.  A.  616 

S. Vendor  out  of  Ponemon-^  Bight  of 

Entry— S2  Hen.  8,  c  9,  «.  2—6  A  9  Viet,  c,  106 
8.  6 — Meaeure  of  Damagee—Sdle  of  Land-^Ck)iv&-^ 
natUe  for  TMe  and  quiet  Enjoyment  J]  Although 
82  Hen.  8,  c.  9,  s.  2,  cannot  be  said  to  have  been 
repealed  by  8  &  9  Vict  o.  106,  s.  6,  nevertheless 
since  the  passing  of  the  latter  statute  a  grnot  of 
lands  to  which  the  giantor  has  a  title  existing  in 
fact,  but  of  whidi  he  has  never  been  in  possession, 
and  on  which  he  is  entitled  only  to  a  right  of 
entry,  will  be  valid,  even  although  at  the  time  of 
the  grant  a  litigation  is  pending  as  to  the  title  to 
the  lands. — A.  sought  to  recover  by  ejectment 
certain  lands ;  the  person  in  possession,  amongst 
other  defences,  alleged  that  one-fourth  share 
thereof  belonged  to  B.,  who  had  never  been  in 
possession.  Thereupon  A.,  for  the  sum  of  10/., 
took  from  B.  a  conveyance  dated  tho  4th  of  July, 
1877,  of  his  share,  containing  covenants  for  title 
and  quiet  enjoyment.  The  actual  value  of  B.'s 
share  was  500l  A.  then  recovered  possession  of 
the  lands.  Before  the  date  of  the  conveyance  B. 
had  been  bankrupt,  and  after  A.  had  recovered 
possession  of  the  lands,  B.'s  trustees  in  bonk- 
mptcv  recovered  possession  from  A.  of  the  one- 
fourth  share  whicn  had  been  conveyed  by  B.  to 
A.  In  an  action  by  A.  against  B.  for  damages 
for  breach  of  the  covenants  for  title  and  quiet 
enjoyment: — Held,  that  the  conveyance  to  A. 
from  B.  was  not  rendered  void  by  32  Hen.  8,  a  9, 
8.  2. — He2d,  also,  that  A.  was  entitled  to  recover 
from  B.  the  sum  of  5001.  as  damages.  JwasKVSB  v. 
JOMBB      -  -  -  -  -C.  A.186 

^-^  Gonditions  of  sale— Approval  of  title  876 
See  Pbactice. 

— —  Evidence— Intention  of  parties  to  convey- 
ance -  -  -  •  -  506 
SeePsoBOV^ 
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WATEBWOEKS  OOXPAHT— Tfaier  BaU  to  he 
edleulaUd  on  ""Bateable  Value '*— Watericarks 
Clauses  Act,  1847  (10  VicL  c.  17),  e.  68.]  By  the 
special  Act  of  a  water  company,  which  incorpo- 
rated the  Waterworks  Glauses  Act,  1847,  saTe  so 
far  as  the  clauses  or  provisions  tiiereof  were  ex- 
pressly varied  or  excepted,  the  company  were 
ohli^ed  to  supply  water  to  the  occupiers  of  dwell- 
ing nouses  for  domestic  purposes  at  a  rate  not  ex- 
ceeding 6/.  per  cent  per  annum  upon  the  **  annual 
rack  rent  or  value  **  of  the  premises  supplied.  It 
was  further  provided  in  a  subsequent  section  of 
the  Act  that  the  rate  should  be  **  payable  accord- 
ing to  the  annual  value  at  which  the  premises 
were  from  time  to  time  assessed  to  the  poor-rate 
if  the  same  were  so  assessed,  or  if  not,  aooording 
to  the  net  annual  value  of  the  premises." — ^B^  the 
68th  section  of  the  Waterworks  Glauses  Act, 
1847,  **  the  water  rates,  except  as  hereinafter  and 
in  the  special  Act  mentioned,  shall  be  payable 
according  to  the  annual  value  of  the  t^ement 
supplied  with  water  " : — Heid,  that  the  water  rate 
charged  bv  the  company  must  be  calculated  on 
the  **  rateable  value  "  not  on  the  '*  gross  estimated 
rental'*  of  the  premises  suppli^  with  water. 
Wabrington  Waterworks  Gompant  t^.  ItONQ- 
SHAW     ------     145 

2. Water  BaU  to  be  caleuUUed  on  **  Rat&' 

ahle  Valtte."']  A  water  company  were  by  their 
8)pecifll  Acts  compelled  to  supply  water  to  occu- 
piers of  dwelling  houses  for  aomestic  purposes  at 
the  following  rates,  viz.  *' where  the  *  annual 
value'  of  the  dwelling  house  shall  not  exceed 
2002.  at  a  rate  per  oent.  per  annum  on  such  value 
not  exoeeding  42.,  and  where  such  *  annual  Talue' 
should  exceed  2002.,  at  a  rote  per  cent,  per  annum 
on  such  value  not  exceeding  32." — ^It  vras  also 
provided  by  their  special  Act  (9  Geo.  4,  c.  cxl., 
s.  27),  that  the  water  rate  was  to  be  payable  "  ac- 
cording to  the  actual  amount  of  the  rent  of  the 
premises  where  the  same  could  not  be  ascertained 
according  to  the  actual  amount  or  annual  value 


I  WATSBWOBKI OOXPAHT— e(»i(t»ti«<{. 

I  upon  which  the  assessment  to  the  poor-rate  was 
computed." — ^In  a  case  where  there  was  no  actual 

{  vent  paid  within  the  meaning  of  the  Act,  the 
occupier  being  lessee  of  the  house  for  a  long  term 

I  at  a  ground  rent : — Held,  that  the  water  rate  must 
be  computed  on  the  **  rateable  value  "  of  the  pre- 
mises supplied  with  water  as  appearing  from  the 
poor-rate  assessment,  not  upon  the  **  gross  value.'* 
DoBBs  V,  Grand  Junction  Watbbwobxs  Gom- 
pant    -         -         •         -         -         -     161 

I  WILL — ^  Issue  and  their  Heirs  " — Gift  over  on 
I  Death  toiOumt  leaving  Children — Estate /or  Life 
or  Estate  Tail,^    The  owner  of  land  devised  it  to 
his  eldest  son  L.  ^  for  life»  and  after  his  decease 
to  his  lawful  issue  and  their  heirs  for  ever,  if  any,." 
and  **  if  he  should  die  without  leaving  any  chil- 
dren born  in  Wedlock"  then  to  the  testatoi^s  son 
I  £.  and  his  heirs : — Hdd,  affirming  the  decision  of 
I  Gave,  J.,  that  the  devise  gave  a  life  estate  only 
to  L.,  and  not  &n  estate  tail.    Morgan  v,  Tbouas 
I  [0.  A.  643 

I  W0BD8~<'  Adjoining  or  abutting  on ''     -     188 
See  Local  Governmxnt  Acts. 

•*  Annual  value  •*         -         -         -     145 

,  See  Waterworks. 

•*  Desertion"     -         -         .         -     us 

I  See  Poor  Law. 

' "Decision"       ...         -     600 

I  See  Local  Governuent  Acts.    8. 

**  Free  from  capture  and  seizure  "     -     488 

See  Insurance  (Marine). 

**l9sue  and  their  heirs*'  -         -     648 

iSasWiLL. 

"Lodger"         .         .         -         -     jM6 

See  Landlord  and  Tenant.    6. 

"Port"  -         -         -         - 

See  Ship. 

I "Tolls"-         -         -         - 

See  Bailwat, 
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